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TO  CHARLES  BUTLER,  ESQ, 

LINCOLN'S  INN. 


MY    DEAR    SIR, 

Allow  me  to  place  under  your  patro- 
nage the  volume  now  offered  to  ftie  profes- 
sion. That  it  should  be  received  favorably 
by  a  gentleman  of  your  experience'  and  ex- 
tensive research  in*  the  study  and  practice 
of  the  Laws  of  Property  ;  by  the  Editor  of 
those  Annotations  on  Coke  on  Littleton  which 
have  been  so  deservedly  admired  by  the 
profession,  anc^  cited  with  approbation  even 
by  the-  judges  ;  will  not  fail  to  ensure  it  a 
favorable  reception  with  those  for  whose 
use  it  is  intended. 

That  you  approved  of  the  work  when  in 
manuscript,  and  in  an  imperfect  state,  was 
one  of  the  principal  inducements  to  its  pub- 
lication. At  the  same  time  I  amfully  aware 
that  I  am  more  indebted  to  your  friendship, 
and  kind  partiality,  than  to  the  merit  of 
the  work,  for  those  very  favorable  terms  in 
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which  you  have  been  pleased  to  express 
yourself  of  the  performance. 

To  have  merited  your  friendship  is  one  of 
those  sources  of  satisfaction^  which  h^ve 
supported  me^  when  others  have  failed  ;  and 
posterity  will  no  doubt  do  ample  justice  to 
the  liberality,  with  which  you  have  counte- 
nanced those  whom  you  thought  likely  to 
become  useful  members  of  the  profession. 

I  consider  myself  x>nly  one  of  many  who 
have  been^  raised  into  notice  under  the  pro- 
tection of  your  patronage  and  good  opinion; 
and  I  shall  ever  retain  a  grateful  sense  of 
the  obligations  I  owe  you. 

I  am,  my  dear  Sir, 

Your  very  faithful, 

« 
And  obliged  Seirant, 

RICH.  PRESTON. 


ADVERTISEMENT 


•TO  THE 


SECOND   EDITION. 


In  offering  to  the  public  a  second  edition 
of  this  volume,  the  authoF  cannot  refrain 
from  acknowledging,  with  satisfaction,  the 
very  favorable  reception  which  it  experi- 
enced on  its  first  publication. 

• 

The  work  has  been  carefully  revised  ; 
all  the  authorities  have  been  studiously  con- 
sulted ;  and  many  additional  observations 
have  been  introduced.  A  Table  of  the  Terms, 
from  as  early  a  period  as  the  ordinary  oc- 
currences of  professional  practice  require, 
(a  Table  of  great  utility  in  investigating 
titles  under  recovery-deeds,)  is  now  pre- 
fixed. For  this  Table  the  author  is  indebted 
to  the  kindness  and  liberality  of  a  profes- 
sional friend.  For  the  revision  of  the  work, 
and  a  laborious  examination  of  the  autho- 
rities, and  a  critical  comparison  of  the  pro- 
positions of  the  work  itself  with  the  author 


VI  ADVERTISEMENT. 

rities,  he  is  indebted  to  the  industry  and  the 
talents  of  Mr.  George  Cox,  one  of  his  pupils. 
And  it  is  a  gratification  to  him,  to  add  that 
he  is  greatly  mistaken,  or  this  gentleman 
will,  at  no  distant  period,  be  found  a  zea- 
lous and  worthy  competitor  for  the  meed  of 
professional  fame,  ai^d  for  success  in  the 
conveyancing  department  of  the  profession. 

The  author  hopes  that  his  endeavours 
will  continue  to  merit  that  estimation,  with 
which  they  have  been  hitherto  honored,' 
and  which  is  so  grateful  to  his  feelings. 

Lincoln's  Inn, 
July  let,  1813. 


PREFACE 

TO    THE 

FIRST  EDITION. 


The  greater  part  of  the  subject  of  the  fol- 
lowing sheets  was  originally  dictated  by  the 
author  to  his  pupils  in  a  series  of  lectures^ 
delivered  by  him,  and' committed  to  writing 
by  them.  The  avowed  object  was  to  assist 
their  studies  ;  to  direct  their  icittention  to 
points  merely  practical ;  and  render  their 
exertions  beneficial  to  them,  as  well  as  use- 
ful to  himself,  while  they  remained  in  his 
chambers!  The  result  more  than  fulfilled 
his  expectations.  Encouraged  by  the  ob- 
seiTation  of  the  utility  of  this  course  of  study, 
he  shewed  the  MS.  while  in  its  original  state 
to  several  of  his  professional  friends ;  to  some 
who  had  greater,  and  to  others  who  had  less 
experience.'  Had  the  reception  they  gaye 
the  work  been  less  favorable  than  it  was,  he 
would  have  felt  no  hesitation  in  offering  it 
to  tlie  public.  He  is  truly  sensible  of  the 
friendship  of  those  gentlemen,  and  of  th^ 
honor  they  confer  on  him  by  their  good 
opinion.     Many,   however,  of  their  kind 
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expressions  he  ascribes  to  the  partiality  of 
friendship^  rather  than  the  merit  of  his  per- 
formance. 

Such  as  the  work  is,  it  is  offered  to  the  pro- 
fession. In  publishing  it  the  author  has  no 
other  motive  than  to  do  good  ;  to  afford  to 
others  that  assistance  for  which,  at  one  pe- 
riod, he  would  have  been  extremely  grateful. 
.  The  peculiar  advantage  of  this  work,  if 
it  has  any,  is,  that  it  is  the  fruit  of  much  re- 
flection and  extensive  experience.  It  may 
be  considered  as  the  sentimepts  of  a  prac- 
tical man,  on  a  practical  subject.  As  far  as 
the  theory  is  given,  the  attention  is  kept 
closely  to  those  points  which  are  of  ordi*- 
nary  occurrence,  and  comprise  the  niore  use- 
ful parts  of  a  lawyer's  knowledge.  Recon*^ 
dite  points  are  highly  valuable  to  form  the 
profound,  and  well-read  lawyer ;  but  to  the 
student,  and  mere  practical  conveyancer, 
that  knowledge  is  most  useful,  which  is 
most  necessary  to  be  gained  for  the  purposes 
of  general  business.  When  the  practice, 
and  the  rules  by  which  it  is  governed,  are 
understood,  thestudy  of  more  abstruse  points 
will  be  rendered  easy.  In  teaching  the  law^ 
as  well  as  any  other  science,  it  should  be 
a  rule  to  proceed  by  insensible  steps ;  to 
begin  with  that  part  which  is  easy  and  in«- 
troductory,  and  proceed  to  those  parts  of 
the  science  which  are  more  difficult. 
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The  misfortune  of  a  person,  who,  eithet 
as  a  clerk  to  a  solicitor,  or  as  a  student  in 
a  conveyancer's  chambers,  begins  to  study 
the  practice  of  conveyancing,  is,  that  he  is 
taught  by  form,  or  precedent,  imther  than 
by  principle.  He  is  made  to  copy  precedents, 
without  knowing  either  their  application,  or 
those  rules  on  which  they  are  grounded. 
When  he  begins  to  prepare  drafts,  lie  is  led 
to  expect  all  his  information  from  these 
forms  ;  and  his  knowledge  is,  in  the  end,  as 
limited  as  the  means  by  which  he  has  been 
instructed. 

One  of  the  principal  difficulties  to  be  sur^ 
mounted,  by  a  person  so  educated,  is  to 
gain  sufficient  strength  of  mind,  and  reso- 
lution, to  free  himself  from  the  shackles  of 
precedent.  The  apprehension  of  erring 
makes  him  fear  to  try  his  own  resources. 
This  fear  proceeds  from  a  want  of  sufficient 
knowledge  to  discriminate  between  form 
and  substance  ;  in  other  words,  between 
the  formal  and  the  essential  parts  of  a  deed, 
&c.  The  next  difficulty  proceeds  from 
the  want  of  ideas  ;  in  short,  of  useful  know- 
ledge. Without  understanding,  from  prin* 
ciple,  the  object  to  be  attained,  how  is 
he  to  accomplish  that  object  1  The  very 
foundation  is  wanting.  There  are  no  ideas 
formed;  and,  for  that  reason,  none,  can  be 
brought  into   action.      To  acquire  these 
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ideas,  extensive  reading,  and,  to  a  certain 
extent,  the  practical  knowledge  of  business, 
in  other  words,  an  intiniate  acquaintance 
with  the  provisions,  which  are  absolutely 
necessary,  and  also  of  those  which  are  usual, 
in  transactions  of  this  sort,  are  to  be  ac- 
qvired  :  and  a  collection  of  good  prece- 
cj^nts  is  one  of  the  sources  from  which 
knowledge  of  the  usual  provisions  may  be 
attaine^i.  When  the  object  to  be  attained 
is  fully  comprehended,  the  next  considera- 
tion is  the  means  by  which  it  is  to  be  ac- 
complished.  This  leads  to  the  form  of  the 
assurance. 

I  Two  conclusions  may  be  justly  formed.-^ 
1st.  No  one  will  ever  become  a  good  con- 
veyancer, unless  he  understands  so  much 
of  the  law  as  will  make  him  acquainted 
with  tlie  rules  by  which  property,  and  the 
mode  of  conveying  it,  are  governed.  2dlyi 
^Unless  he  makes  himself  so  far  acquainted 
with  practice,  so  far  as  to  understand 
those  forms  which  are  in  use  by  practical 
men,  he  can  never  attain  any  eminence. 
Few  who  can  form  correct  ideas,  feel  any 
ditGculty  in  giving  them  expression  by  lan- 
guage ;  but  this  will  be  done,  with  more  or 
l^ss  precision,  and. more  or  less  succinctly, 
according  to  the  peculiar  habits  and  talents 
of  the  party.  In  the  practice  of  the  con- 
veyancer there  isa  species  of  language,  found- 
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^  on  decided  cases,  or  sanctioned  by  expe- 
rience, which  is 'perfectly  understood  by  all 
professional  men  of  information:  By  them 
it  is  read  with  ease^  and  comprehended  with* 
out  a  second  thought ;  because  the  words 
have  a  technical  and  appropriate  sense,  on 
which  good  lawyers  are,  by  the  rules  of  law^ 
bound  to  agree.  This  is  the  advantage  of  a 
close  adherence  to  this  species  of  language. 
A  polite  scholar  would,  perhaps,  be  disgust- 
ed with  the  .  phraseology,  and .  with  the 
tameness  of  the  periods.  He  would  be  led 
to  make  an  effort  to  give  the  lik^  ideas^  in 
all  the  elegance  of  polite  diction,  and  finish^ 
ed  sentences.  :But  would  any  lawyer  be 
able  to  advise,,  with  certainty,  on  the  cx>n- 
struction  to  which  this  language v  would  re- 
ceive 1  A  departure  from  technical  language 
would,  sometimes,  allow  of  a  twofold  con- 
struction ;  in  short,  raise  a  doubt  whether 
the  words  were  to  be  read  in'  one  sense,  or 
in  another  sense.  Something  of  this  is  to 
be  discovered  in  the  wills,  or  the  contracts, 
of  some  of  the  best  scholars,  and  even  of 
men  who,  as  merchants,  are  in  the  habits 
of  business ;  and  in  acts  of  parliament, 
when  altered  by  any  other  than  professional 
men.  It  is  also  to  be  found  in  the  wills  of 
eminent  lawyers,  who,  from  their  peculiar 
habits  of  business,  have  never  turned  their 
attention:to>expres&  legal  forms  in  tecbni-' 
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cal  language.  The  great  art  with  the  con- 
vey ancer^  is  to  use  no  other  language,  in 
the  operative  part  of  deeds,  than  such  as 
has  3^'  fixed  and  definite  meaning*  For  the 
sake  of  his  reputation,  and  from  a  sense  of 
duty,  it  should  be  his  first  care,  to  use  such 
phrases  only  as  he  is  satisfied  will  receive 
the  meaning  he  ascribes  to  them,  and  at^ 
tain"  the  very  precise  object  at  which  he 
aims.  If  the  words  he  uses,  can  foe  read 
with  two  different  applications,  he  has  in*- 
jured,  instead  of  servihg  his  client :  he  has. 
involved  him  in  the  chance,  at  least,  of  a 
suit  at  law,  or  in  equity,  instead  of  placing 
him  in  a  state  of  repose  and  security  ;  and 
perhaps  has  injured,  nay,  even  mined,  a 
man  whom  it  was  his  intention  to  have 
served  and  protected. 

These  observations  are  introduced,  for  the 
purpose  of  shewing  the  importance  of  an 
adherence  to  language  sanctioned  by  the 
experience  of  professional  men  of  eminence. 
Nor  does  this  language  exclude  simplicity 
or  neatness.  A  well-prepared  instrument 
may  be  read,  and  admired,  by  a  man  of  sense. 
At  least,  the  better  it  is  understood,  the 
more  it  will  please  ;  and  an  excellent  scholar 
would  in  the  end,  be  x^onvinced  that  he  could 
never  act  more  wisely  for  his  ease  and  com<^ 
fort,  or  for  the  security  of  his  employer,  than 
condescend  to  become « a  careful  observer 
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of  the  language  of  these  forms.  His  study 
should  be  to  simplify  the  terms^  as  much 
as  circumstances,  and  the  intention  will  ad- 
mit. This  will  be  most  effectually  accom-- 
plished,  by  rejecting  tautologous  and  syno- 
nymous expressions,  and  confining  himself 
to  that  part  of  technical  language,  which  is 
essential  to  express,  or  give  legal  effect  to  the 
intention  of  the  parties.  The  student  should 
also  prescribe  it  to  himself  as  a  rule,  to  ad«^ 
here  to  general  forms,  and  to  the  same  lan- 
guage as  much  as  the  intention  will  admit, 
and  to  vary  the  essential  parts  as  often  as 
circumstances  require  it ;  and  to  be  careful 
to  express  the  essential  parts  of  the  deed  in 
language  the  most  precise  and  definite  he  can 
findTore^cperienc^.  p.«cedent.  or  h»  own 
improved  judgment  shall  dictate.  As  often 
as  he  varies  from  form,  or  from  the  expe- 
rience of  others,  he  should  be  well  assured, 
that  hie  is  sanctioned  by  superior  authority ; 
and  that  the  variation  will  have  exactly  the 
effect  he  wishes  to  be  ascribed  to  h  is  lan- 
guage. 

These  observations  are  not  meant  to  con- 
fine the  student  to  be  a  mere  copyist ;  to 
deny  him  the  best  privilege  of  a  liberal 
mind, — to  think  and  act  for  himself.  They 
are  intended  only  as  cautions  to  youth,  and 
as  a  guard  against  too  great  anxiety  to  give 
proofs  of  aspiring  genius,  by  ^  total  neglect 
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with  fines  and  common  recoveries.  This 
circumstance^  however^  had  no  influence  in 
the  author's  arrangement.  For  Its  origin 
is  wholly  attributable  to  the  circumstances 
under  which  the  observations  were  dictated* 

The  original  design  was  to  write  on  de« 
tached  clauses  of  deeds^  as  collected  for  the 
use  of  pupils,  in  several  volumes^  denomi- 
nated Common  Forms.  The  clause  of  agree- 
ment for  suffering  a  common  recovery,  and 
the  declaration  of  the  uses,  is  the  first  form, 
in  the  first  of  these  volumes ;  and  this 
single  circumstance  was  the  origin  of  the 
arrangement  of  the  work. 

After  some  progress  had  been  made  with 
the  observations,  the  author  felt,  that  if  he 
had  sat  down  to  write  a  systematical  treatise 
on  conveyancing,  he  ought  to  have  given  a 
different  form  to  the  work,  and  treated  of 
it,  in  a  more  scientific  manner,  and  by  way 
of  elementary  deduction.  Reflection  recon- 
ciled him  to  the  course  he  had  adopted. 
Each  chapter,  as  it  stands,  is  a  commentary 
on  the  particular  assurance  of  which  it 
treats ;  and  the  author  considers  that  it 
may  be  used  by  others,  as  he  intended  it 
should  be  used  by  his  own  pupils/  The 
moment  it  is  determined  to  adopt  a  parti- 
cular assurance,  for  example,  a  lease  and 
release,  the  chapter  which  treats  of  that 
assurance  may  be  read  by  the  student,  with 
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a  view    to   understand  .the  general    rules 
respecting  these   deeds,  and   the  parts  of 
nrhich  they  consist.     When  he  is  preparing 
his  draft,  he  may  consult  each  division  of 
that  part  of  this  chapter^  which  treats  of  the 
form  of  this  assurance  ;   and  thus,  at  once, 
with  the  assistance   of  his   precedent,  and 
with  no  great  exertion  of  mind,   combine 
the  theory  and  the  practice,  by  which  his 
attention  is  to  be  governed.     By  pursuing 
the  same  course^  as  often  as  he  shall  find  it 
necessary,    he  will  ultimately,  and  at  no 
distant  period,  render  any  further  recourse 
to  this  chapter  unnecessary. 

Beyond  the  form  of  a  deed,  is  its  final 
object;  for  instance,  the  lease  and  release 
may  be  parts  of  an  assurance  for  suffering  a 
common  recovery ;  for  completing  a  pur*- 
chase  ;  for  effecting  a  settlement,  &c.  The 
particular  learning  most  interesting,  as  to 
common  recoveries,  will  be  found  under 
that  chapter  ;  and  may  be  consulted  as  the 
occasion  shaiU  require.  And  should  the 
author  be  blessed  with  life  and  health,  and 
his  labours  be  favourably  received  by  the 
profession,  he,  will  add  chapters  which 
shall  contain  the  appropriate  observations 
on  purchases,  settlements,  &c.  Consider- 
able preparation  is  majde  towards  the  ac« 
complishment  of  this  object. 

TOL.  I.  b 
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Another  reason,  too,  which  determined 
the  author  not  to  begin  from  the  more  ele* 
mentary  parts  of  conveyancing,  was  that 
he  found  this  part  of  the  subject,  per* 
formed  in  a  very  valuable  little  manual, 
under  the  title  of  Sheppard^s  President  of 
Presidents.  This  work  is  now  out  of  print. 
By  way  of  lecture,  the  writer  of  these  ob- 
servations, some  time  since  made  consider-- 
able  additions  to  it :  and  the  present 
impression  of  his  mind  is  rather  to  publish 
a  new  edition  of  this  little  work,  with  the 
addition  of  his  notes,  than  to  withhold 
from  the  profession  a  book  more  valuable^ 
and  more  useful,  than  any  he  could  sub- 
stitute ;  and  he  will  take  an  early  oppor- 
tunity of  publishing  this  little  work,  and^ 
by  that  means,  supply  the  deficiency 
which  may  appear  in  the  present  publi- 
cation. 

The  present  publication  is  intended  to 
consist  of  two  volumes.     - 

The  volume  now  oflfered  to  the  profession 
embraces  the  following  subjects: 

Common  Recovery, 

Recoveiy  Deed, 

Fines, 

And  an  Appendix  of  Forms  of  Recovery 
Deeds. 

The  next  volume,  (which,  with  the  excep* 
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tion  of  the  first  chapter,    is  ready  for  the 
press,)  will  include  the  heads, 

Deeds  to  lead  and  Deeds  to  declare  the 
Uses  of  Fines. 

Leases, 

Lease  and  Release^ 

Appointments, 

Bargain  and  Sale, 

Assignments  of  C  hoses  en  Action, 

of  Terms, 

—^  of  attendant  Terms, 

Surrenders,  and  Merger  as  connected 
with  that  learning.* 

When  the  author  shall  have  leisure  to 
finish  another  volume,  it  will  comprise  prac- 
tical observations  on 

Purchase  Deeds, 

Settlements, 

Wills,  8icc. 

The  author  has  endeavoured  as  well  to 
form  the  judgment  of  the  student  to  the 
point  of  title,  and  enable  him  to  give  an 
opinion  on  a  deed  already  prepared,  as  to 
prepare  one  with  skill. 

To  complete  a  regular  course  of  study 
on  practical  subjects,  the  author  has  begun 
and  made  considerable  progress  with  a  trea^- 


*  It  it  more  than  probable  that  these  heads  will  require  two 
folamet. 
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tise  on  Abstracts  of  Title.  This  treatbe 
will  be  of  considerable  length,  and  to  finish 
it,  in  the  manner  the  aubject  deserves,  will 
require  great  labour  arid  research.  It  is  in-i 
tended  in  this  work,  to  shew  the  points  to 
be  regarded  in 

1.  Preparing  an  abstract, 

2.  Examining  it, 

3.  Arrq.nging  it, 

4.  Advising  on  it. 

And  thus  to  detail  the  duty  of  ibe  solicitor 
BXki^  of  the  counsel,  in  every  branch  of  the 
profession.  Throughout  this  work  on  Ab-- 
st|act9>*  the  author  has  availed  himself  of 
the  result  of  all  the  practical  information 
he  has  been  able  to  collect  in  the  course 
of  twenty  years*  experience ;  and  lias  en- 
deavoured to  teach  the  mind  those  modes 
and  habits  of  arrangement,  reflection,  &c. 
by  which  th<^  conveyancer  is  enabled  to 
SMSComplish  those  objects,  wluctt  are  beyond 
the  f^ach  of  ikny  mind,  unacquainted  with 
the  powera  of  combination,  arrangement, 
classification,  &c. 

lu  thie  law,  as  in.  every  other  study,  the 
principal  end  to  be  attained,  is  ta  gain  sixn-> 
pie  ide»a ;  Wtd  for  this  purpose  to  separate. 


^  Thk  work  o»  AkttiBctB  it  now  publit^    in  8  vob, 
royal  8vo« 
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and  as  occasion  requires^  again  combine 
.parts  of  a  complex  idea ;  ^  to  distinguish 
carefully  and  correctly  ;  and  to  give  to 
distinct  objects  the  distinct  ideas  to  whitih 
they  are  separately  entitled.  This  indeed 
is  the  principal  secret  of  all  science^  and 
distinguishes  the  great  lawyer,  from  those 
who  hare  read  much  aiid  profited  little,*^ 
who  have  blended  together  ideas  totally 
distinct^ — have  learned  cases  without  un^ 
derstanding  their  principle,  in  short,  have 
confused,  instead  of  informing  themselves. 
To  teach  the  mode  of  doing  thicr^  as  fu 
as  it  can  be  taught,  and  as  far  as  the  ao^ 
thor's  feeble  powers  will  enable  him^  was 
an  object,  thought  deserving  of  the  at-* 
tetnpt ;  and  the  attempt  was  made  in  a 
series  of  lectures :  Mid  though  the  author 
feels  how  short  he  has  fallen  of  perfection^ 
bis  endeavors  may  call  forth  the  exertions 
of  some  one  more  equal  to  the  performf^ 
ance.  While,  in  every  other  science,  theW 
has  been  a  laudable  exertion  employed  in 
simplifyir^  the  elements  of  science,  and 
facilitating  the  attainment  of  knowledge^ 
his  object  has  been  to  assist  in  this  plan, 
as  £9tr  as  it  embraces  the  subject  which  has 
employed  his  attention,  and  occupied  nearly 
all  bis  time  and  all  his  thoughts^  for  Mtl 
iweaty  years. 


s. 
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With  the  last  work  he  wishes  to  conclude 
his  labours ;  and  if  he  shall  find  he  has  assisted 
others  in  their  studies^  he  will  feel  abun- 
dantly gratified,  in  having  fulfilled  those 
duties  he  owes  to  the  profession,  as  a  return, 
and  grateful  tribute,  for  the  liberal  patro- 
nage with  which  his  humble  endeavours  have 
been  rewarded.  Circumstances  would  have 
perfectly  justified  him  in  consulting  his  ease, 
rather  than  again  appearing  before  the 
public,  and  exposing  himself  to  censure  or 
critical  observation.  Writing  from  the 
motive  of  doing  good,  and  not  of  interest 
or  vanity  ;  sacrificing  his  own  best  comfort 
and  convenience  to  a  sense  of  duty ;  he 
will  lament  to  find  that  he  has  failed  of  his 
object.  He  has  no  expectation  that  his 
labours  are  exempt  from  errors.  From  his 
own  experience,  he  is  well  assured  few  books 
on  the  law  can  be  expected  to  be  free  from 
criticism,  and  still  less  from  difference 
of  opinion,  on  practical  points.  As  far  as 
it  has  been  in  his  power,  he  has  endea* 
voured  to  lay  himself  open  to  correction. 
This  has  been  done  rather  from  an  anxiety 
not  to  mislead,  than  from  the  fear  of  the 
lash  of  censure.  From  the  liberality  he 
has  uniformly  experienced,  he  is  well  as- 
sured, that,  from  those  to  whom  he  is 
known,  he  has  nothing  severe  to  apprehend. 
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They  will  pardon  the  error  in  weighing  the 
motive,  and  will  be  satisfied  that  in  treading 
on  new  ground,  many  errors  were  to  be  ex- 
pected. All  he  can  say,  is,  that  he  will  be 
the  first  to  correct  any  errors,  the  moment 
they  shall  be  detected  by  himself,  or  com- 
municated by  others.  His  own  justification 
will  be  in  the  fullest  conviction,  he  has  not 
omitted  any  opportunity  of  giving  the  best 
information  in  his  power,  to  those  whom  he 
wishes  to  assist. 

As  this  work  was,  for  the  most  part, 
written  without  any  previous  collection  of 
authorities,  and  without  any  concerted 
plan,  it  must  in  many  instances  be  received 
as  the  opinion  of  the  author  on  points  of 
practice  ;  and  not  as  a  collection  of  texts 
from  decisions  of  approved  authority. 
Though  a  reference  is  frequently  made  to 
decided  cases,  these  have  been  added 
merely  to  afford  the  reader  the  opportunity 
of  consulting  some  cases  relating  to  the 
point.  The  great  difficulty  in  many  in- 
stances, has  been  to  find  authorities  which 
would  exactly  support  the  author's  posi- 
tion. This  has  happened  from  the  circum- 
stance, that  the  author  has  taken  practical 
conclusions,  rather  than  the  determination 
of  the  point  of  any  particular  case :  and  in 
many  instances,    the    observations  are  a 
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mere  transcript  of  opinions  given  in  the 
course  of  practice.  From  these  observa^ 
tions^  the  reader  will  Judge  with^caution* 
and  give  to  the  different  propositions  only 
that  degree  of  credit  which  they  shall,  on 
a  more  extensive  research  into  the  law» 
and  on  a  perusal  of  books  of  approved 
authority,  be  found  to  deserve. 
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CONVEYANCING. 


CHAP.  I. 

•F  CCniMOK  RECOVERIES  AND  THEIR  OPERATION, 
AND  FORM  OF  RECOVERY  DEEDS. 


1.    Of  Recoveries  and  their  Operation^ 
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jSO  instrument  prepared  by  the  convey- 
ancer requires  more  attention  than  this 
assurance. 

It  is  ,to  be  considered  principally  as  the 
assurance  by  which  tenant  in  tail  {a)  may 
convert,  or  enlarge  his  estate-tail,  into  a 
fee-simple;  or,  more  accurately  speaking,  (a& 
will  be  afterwards  shown)  into  a  fee  com- 
mensurate with  the  estate,  which',  at  the  time 
of  creating  the  intail,  was  vested  in  the 
person  by  whom  the  intail  was  created,  and 
thus  bar  the  estate-tail,  and  all  remain- 
ders and  reversions  expectant  on  that  estate  ;  t   2  J 

(«)  Pig^ton  Recoveries,  pnsVm. 
VOL.  I»  B 
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and  all  conditions  and  collateral  limitatiofM 
annexed  thereto  {b),  and  charges  subsequent 
to  the  same.  The  reason  is  stated  iAtk.  591- 
When  the  donor  of  the  estate-tail  has  a 
fee-simple  at  the  time  of  creating  the  estate- 
tail,  the  recovery  of  tenant  in  tail,  daly 
suffered,  will  enlarge  his  estate-tail  into  a 
fee-simple.  In  those  instances,  however,  in 
which  the  donor  of  the  estate-tail  had 
merely  a  determinable  or  defeasible  fee,  then^ 
as  is  advanced  on  princijple,  the  effect  of  a 
recovery  by  a  tenant  in  tail,  will  be  merely 
to  give  an  interest  commensurate  with  the 
ownership,  under  the  base  or  defeasible  fee. 
As  a  recoveiy  by  a  tenant  in  fee  (c)  will  not 
bar  an  executory  devise  or  springing  use 
annexed  to  that  estate,  it  is  absurd  that  the 
recovery  of  a  tenant  in  tail,  created  out  of 
this  determinable  fee,  should  have  the  ef- 
fect to  give  an  interest  which  could  not  have 
been  acquired  by  the  donor  of  the  estate- 
tail.  The  same  reasoning  and  a  similar  con- 
elusion  seem  equally  applicable  to  an  estate- 
tail  derived  out  of  a  qualified  or  defeasible 
estate  in  fee.  In  short,  tlie  recovery  can- 
not produce  any  other  effect,  than  to  acqyire 
that  extent  of  ownership,  which  belonged  to 


{b)  Benson   v,    Ilodsoit.    1  Gulliver   v.   Ashbi/,    Burr. 

Mod.  108.  2  Lev.  39.  WM. 

Page  V.  IJauward,  2  Salk.  [e]  PelU  v.    Brown,    Cro. 

570.  ^got  on  Recoveries,  17G.  Jac.  590.     Palm.  131.  Fearnc, 

Driver  v.   Edgar,    Cowp.  906.    Ptg«t,  Idt. 
379.    Co.  Litt.  327.  b. 
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the  donor  of  the  estate-tail.  Let  it  be  re-[  3  ]  . 
tnembered,  however,  that  though  the  owner 
i}f  an  estatel  in  fee,  subject  to  an  executory 
devise  or  srprtnging  use,  cannot  bar  such 
future  interest,  a  recovery  by  tenant  in 
tail  will  bar  an  executory  devise  or  spring- 
ing use  annexed  to  his  estate.  Such  exe«» 
cutory  devise  or  springing  use  fells  within 
the  terms  condition  subsequent,  or  collate-^ 
ral  litftitation  [d). 

From  these  deductions  it  is  to  be  con- 
sidered, in  case  a  tenecnt  in  tail  creates  an 
estate-tail,  aiid  the  second  donee  sufFeiis  a 
common  recovery,  this  recovery  will  bar 
the  issue  under  the  second  intail,  and  also 
the  donor  of  that  intail ;  but  will  not  be  a  . 
bar  to  the  title  of  the  issue  under  the  first 
intail. 

A  passage  in  Co.  Lit.  327  b.  that  if  •*  A. 
'*  maketh  a  gift  in  tail  to  B.,  who  maketh 
"  a  gift  in  tail  to  C.,- C.  maketh  a  feoff- 
*'  mentin'fee,  and  dietb  without  issue,  B: 
^^  hath  issue  and  dieth,  the  issue  of  B.  shall 
*'  enter  ;  for  albeit  the  feoffment  of  C.  did 
''  discontinue  the  reversion  of  the  fee  sim- 
ple which  B.  hath  gained  «rpon  tlie  estate- 
tail  made  to  C.  not  yet  could  it  discon- 
*^  tinue  the  right  of  intail  which  B.  had, 
**  which  was  discontinued  before :  and,  there- 

{d)   Pells  r.  BfoiWi,  Cro.         Pt^e  Sf  Hdvward,  2  Salk. 
Jac.  &00.  Paloter  131.  570,  alreadjr  cit^,  «upra,  p.  2. 

B  2 


€€ 


ON    RECOVERIES 


« 
■ 


fore,  when  C.  died  Without  issue,  then  did 
^  the  discontinuance  of  the  estate-tail  of 

B*.,  which  passed  by  his^  livery,  cease,  and 

consequently  the  entry  of  tlie  issue  of  B. 

lawful,^'  illustrates  this  doctrine. 

And  on  thi»  passage  it  is  to*  be  observed, 
>st.  That  there  is  a  discontinuance  only  for 
the  time  while  C.  shall  live,  and  there  shall 
be  issue  of  his  body.  2dly,  It  was  not 
competent  to  C .  or  his  issue  to  enlarge  the 
discontinuance  as  against  the  issue  of  B., 
or  as  against  A.  or  his  heirs  ;  for  the  dis-* 
continuance  ceased  on  the  failure  of  the 
issue  of  C.  (e) 

Thus  also  in  a  thing  created  de  novo,  as  a 
rent,  in  which  there  is^  merely  an  estate-tail, 
without  any  remainder  over,  a  recovery 
suffered  of  the  rent  by  tenant  in  tail,  though 
it  may  bar  the  estate-tail,  cannot  give  to 
the  rent  a  continuance  beyond  the  period 
limited  by  the  original  grant  {J\  These 
points  illustrate,  and  seem,  in  some  degree, 
to  prove  the  proppsition  now  under  consi-* 
deration. 

When,  however,  the  estate-tail  in  a  rent 
is  derived  out  of  a  fee-simple  already  exist- 
ing in  the  rent ;  or  the  estate-tail  u»  limited 
on  its  first  creation  with  remainders  over, 
the  recovery  of  tenant  in  tail,  duly  suffered,. 

(e)  Co.  IJtt.  a33.  3  P.  Williams,  229.     Batl^r^s 

(/)    Chaplin   y.    Chaplin^     Co.  litt.  298,  a.  n.  2. 
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Will  acquire  the  whole  dominion  or  own- 
ership in  therent  to  theextent  of  the  estate- 
tail  and  remainders  {g).     The  objection  that[ 
there   catmot   be   a  remainder  of  a  thing 
created  de  novOy  no  longer  prevails  (A). 

To  bar  an  estate-tail  and  remainders  and 
reversions,  &c.  expectant  on  that  estate  is 
the  general  use  of  a  recovery  :  and  in  its 
operation,  as  barring  the  estates  of  persons 
ill  remainder,  it  is  peculiarly  the  assurance 
of  tenant  in  tail,  and  has  this  effect  only 
when  it  is  suffered  by  the  donee  for  the  time 
being  of  that  estate. 

The  assignee  of  tenant  in  tail,  in  other* 
terms,  the  owner  of  a  base  fee  derived  out 
pf  an  estate-tail,  is  not  qualified  to  suffer  a 
recovery  with  effect  (i).  Nor  is  a  person  who 
has  an  estate  to  him  and  his  heirs,  so  long 
as  another  shall  have  heirs  of  his  body  (/c) : 
«uch  person  has  a  determinable  fee,  and 
not  an  estate-tail. 

Nor  can   the  issue  in  tail  suffer   a  com- 

■ 

mon  recovery  in  the  lifei^ime  of  the  ances- 
tor, so  as  to  bar  the  estate-^tail  or  remain* 
ders,  or  do  more  than  bar-  themselves  by 
estoppel.  * 

Sometimes  this  assurance  is    used   as  a 


4   ] 


{g)  Smith  v.Fnrnabvy  Car-  fFeeitfr.  P«tioA,alreaf*y  cited. 

4er,  52.  Siderfin,  285.  (t)  2  Roll  b  Abr.  d94.  L  41« 

'  Weekt  v»   Peach,      Lutw.  Raym.  20. 

1218.  {ky  Pigot    on    ^Recoverieij 

(A)  Smith  V.  Famaby,  and  .129.     1  Mod.  111.* 
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means  of  barring  a  title  -  of  dower  (/],  or 
aliening  the  freehold  or  inheritance,  or  some 
other  interest  of  a  married  woman  (m) ;  but 
[  5  ]  it  is  never,  at  least  among  correct  practi- 
tioners, used  for  these  purposes,  unless  one 
of  the  objects  of  the  assurance  is  to  bar  an 
estate-tail.  A  common  recovery  may  also 
operate  as  a  conveyance  by  any  person  who 
has  an  estate  of  inheritance,  not  being  an 
estate-tail (n).'  It  may  extinguish  a  colla- 
teral interest,  as  a  rent ;  or  a  lien,  as  a  judg- 
ment ;  or  a  charge  (o) ;  or  a  power,  as  a 
power  of  jointuring  (p),  or  of  appointment 
(j),  or  a  power  to  charge  (r) ;  or  the  right  to 
bring  a  writ  of  error  (s). 

In  these  particulars  it  partakes,  accord- 
ing to  the  circumstances,  of  the  nature  and 
operation  of  a  conveyance,  or  of  a  release. 
Sometimes  it  operates  merely  by  way  of  es- 
toppel or  conclusion.  And  in  these  in- 
stances it  must  be  considered  as  such  con- 
veyance, release,  or  estoppel,  rather  than  a 
common  i-ecovery  requiring  the  forms  of  a 
real  action.  It  may  also  be  observed  that  the 

(0  2  Co.  74,  7B.  10  Co.  43.  "    {p)  King  v.    Melltng,     \ 

Eure  V.  Smw,  Plow.   504,  Veotr.  225.  2Levinz.  58.  Pie. 

6U.  Pit-.  67.  Rec.  135. 

(«)  ll>.     and    fncledm    v.  (g)  Pmn   t.   Peacock,  Oi. 

Northeote,  3Atk.430.  T.  talb.  41. 

(m)  3  Co.  5.  Pig.  Rec.  123.  (r)  Saw/fe  r.    Blackett,  1 

Webb    V.  Nect,  Cro.  Eliz.  21.  P.  Win*.  777. 

Lockuer  v.  Pel/reman,  S^le  (#)   Barton  v.  Lever,    Cro. 

309.  f^ig.  198.  ^  EUi.388.    Moor,  386. 

(ol   Duke     of   Chamdvt  t. 
Tatbot,  2  P.  Wms.  605. 
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issue  in  tuil,  or  those  in  reversion  or  remain-^ 
der,  not  being  parties,  arc;  not  bound  by 
estoppels  or  conciusians.  Teiiants  in  tail,  ^ 
well  as  the  owners  of  other  estates,  may,  to 
the  extent  of  their  interest,  considered  as  a 
quasi  life  interest,  and  also  to  the  extent  of 
their  interest>  as  enlarged  into  a  more  exten- 
sive ownership,  by  means  of  a  fine  or  reco- 
very, bind  themselves  by  estoppel.  As  re- 
coveries do  not  opei^te  by  estoppel  against  [  6  ] 
the  issue,  or  those  in  reversion  or  remainder^ 
a.  recovery  suffered  of  the  iand  will  not  bar 
an  intail  of  a  rent  issuing  out  of  the  lands,  as 
far  as  the  issue  or  those  in  remainder  or  re* 
version  are  interested  therein.  But  a  reco*!- 
very  of  the  land  suffered  by  a  tenant  in  fee 
or  for  life  of  a  rent,  would  quoad  his  estate 
extinguish  the  rent,  and  suffered  by  a  tenant 
in  tail,  would  bind  himself.  Nor  will  a 
recovery  suffered  by  a  person  who  has  a 
contingent  or  executory  interest  in  taily  either 
under  a  contingent  remainder  or  executory 
devise  (/),  bar  the  intail  or  remainder  by  way 
of  conveyance  ;  wliere  suffered  by  a  person 
who  has  an  executory  interest  in  fee,  it  will, 
by  way  of  release  or  estoppel,  bar  his  in- 
terest and  conclude  his  heirs.  The  estoppel 
will  bind  the  person  by  whom  the  recovery 
was  suffered,  though  he  had  an  interest  in 

(')  Pigot  on  Recoveries,  133. 
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tail.  And  it  well  deserves  consideration 
whether  the  effect  of  a  recovery,  by  a  person 
who  h^s a  contingent  or  executory  interest  in 
tally  is  not,  by  estoppel,  to  preclude  the  iqtail 
from  ever  giving  a  vested  estate.  This  point 
depends  on  fii-bt  principles.  No  decision 
on  the  point  has  occurred,  the  decision  in 
the  case  of  Nicholas  Moore  {u)  bears  in  some 
degree  on  the  point. 

When  one  estate-tail  is  derived  out  of 
another  estate-tail,  both  estates-tail,  or  the 
right  to  both  these  estates,  may  centre  in 
one  and  the  same^  person  ;  and  a  recovery 
suffered  by  him,  in  which  he  shall  be  vouched^ 
and  vouch  over,  will  bar  both  estates-tait 
{x)y  and  consequently  will  confer  an  estate 
co-extensive  with  the  ownership  of  the 
person  by  whom  the  original  estate-tail 
was  created-  But  a  recovery  suffered  by  him, 
[  7  ]  in  which  he  shall  be  nam^  tenant  {y\  and 
vouch  over,  will  bar  that  estate  only  of 
which  he  is  actually  seised,  without  affect- 
ing the  title  under  the  original  estate-tail. 

When  the    original    estate-tail  revives.; 

and   the  derivative   estate-tail    is  defeated 

^^rough  the  medium  of  the  doctrine  of  re- 

"*  mitter  (z),  then  the  title  is  to  be  considered 

precisely  on  the  footing  of  the  original  es- 

»   • 

.    («)  Palm.  965.  IV.  14.  Pig.  on  Rec  9.  Bro. 

(x)  ManxeWs  case,  2  Plow.  Abr.  Tail,  32. 

8.  b.  3.  Co.  0.  {z)  Litt.  8.    650,  660.  Co. 

'                (y)  TWlartmi*!  caae,  12  Ed.  lit.  347,  b. 
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\ate-tail :  and  a  recovery  suffered,  so  as  to 
bar  that  estate- tail,  will  enlarge  the  owners 
ship  into  a  fee-simple,  •  admitting  the  fee- 
simple  was  in  the  person  by  whom  the  ori- 
ginal estate-tail  was  created. 

From  these  observations  it  will  be  col- 
lected, that  when  there  are  two  estates-tail, 
and  one  of  them  is  derived  out  of  th^  other, 
and  both  subsisting  in  different  persons,  the 
owner  of  the  original  estate-tail  must  be  a 
party  in  tlie  recovery,  in  order  to  gain  the 
title  to  the  fee^simple ;  and  to  bar  both 
estates-tail,  both  tenants  in  tail  must  be 
vouched.  Whether  they  are  to  be  vouched 
jointly  or  severally,  will  be.  considered  under 
that  division  in  which  the  necessity  of  a 
recovery  with  treble  voucher  will  be  the 
Subject  of  observation. 

All  assurance  by  common  recovery  general- 
ly consists  of  two  parts  perfectly  distinct : — L    ^    J 

First.  Of  the  recovery,  which  assume&all 
the  forms  of  a  real  action  ;  and  is  founded 
on  the  supposition  of  an  adverse  claim  : 
and. 

Secondly.  Of  the  recovery  deed.  And 
this  deed  is,  in  form  at  least,  partly  a  pre- 
paratory step  to  suffering  the  recovery,  and 
partly  a  declaration  of  the  uses  of  the 
recovery  when  suffered. 

Notwithstanding  the  recovery  assumes 
the  form  of  a  real  action,  it  n  considered 
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merely  as   a  common  assurance,   and  the 
court  take  notice  of  it  as  such  (a). 

There  are  a  variety  of  cases  in  which  a 
common  recovery  Is  the  only  assurance 
which  will  completethetitie.  For  example, 
a  person  who  is  tenant  in  tail,  with  remain- 
ders and  reversions  over  to  other  persons, 
cannot,  by  his  own  act,  and  iptojacto,  bar 
those  remainders  and  reversions  by  a  fine,  or 
by  anyother  means  thana  common  recovery. 
These  interests  may  be  eventually  barred 
by  nonclaim  {b),  on  a  ^ne  with  proclama- 
tions ;  or  by  the  statute  of  limitation  (c). 
But  this  is  by  force  of  certain  statutes,  not 
of  the  direct  operation  of  the  assurance. 
]  Also  a  tenant  in  tail  subject  to  a  spring- 
ing or  shifting  use,  or  conditionai  Umitation  ; 
as  an  executory  devise ;  cannot,  even  though 
he  has  the  remainder  or  reversion,  in  fee, 
bar  this  springing  or  shifting  use  or  condi- 
tional limitation  by  any  other  means  than 
this  assurance.  But,  as  may  be  inferred  from 
a  former  observation,  tenant  in  fee,  subject 
to  an  executory  devise  or  conditional  limita- 
tion, &c.  cannot,  by  a  common  recovery,  or 
by  any  other  means,  proceeding  from  him- 
self alone,  in  short,  without  the  concurrence 
of  the  other  persons  concerned  in  interest^ 

(a)  Ptlkwm't  case,  1  Co.  14,         (J)  4  Hen.  7,  c.  24 ;  and  82 
b.    3  fiL  Com.  3  51.  on  Rec.     Ben.  8,  c.  36. 
26.  (c)  21  Ja.  1,  c.  16. 
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bar  such  executory  devise  or  conditional  li* 
mitation  {d). 

And  wherever  tenant  in  tail  has  also  the 
immediate  remainder  or  reversion  in  fee,  by 
descent,  though  prima  facie  a  fine  would 
enable  him  to  acquire  the  fee-simple  in 
possession,  and  render  his  title,  unless  it  can 
be  impeached,  marketable  (e),  it  is  his  inte- 
rest, except  under  very  particular  circum-* 
stances,  as  apprehension  of  death,  &c. 
before  the.  term,  to  suffer  a  common  recovery 
rather  than  levy  a  fine. 

By  means  of  the  recovery  his  title  will 
depend  wl)olly  on  his  estate*tail,  and  tht 
remainder  or  reversion  in  fee  will  be  imma- 
terial to  the  further  deduction  of  the  title  ; 
and  thus  the  investigation  of  the  title  will 
be  abridged,  by  superseding  the  necessity 
of  a  long,  and  frequently  troublesome,  and 
expensive,  investigation,  respecting  the 
state  of  title  under  the  reversion,  or  remain- 
der {/).  While,  if  he  levies  a  fine,  he  willL  10  j 
bar  his  estate-tail,  and  convert  that  estate 
into  a  base  or  determinable  fee ;  and  this 
fee  will  merge  in  the  remainder  or  reversion 
in  fee-simple  :  and  all  the  charges  and  in« 
cumbrances,  (as  judgm€nts,  annuities,  &c.) 
affecting  the  reversion  or  remainder  in  fee. 


(J)  PeUi  V.  Broum^  Cro.  J.  (/)  TracU  on  CroB»    Rc: 

^90.  QMtinders,  &;g» 

(«)  Sperling  «•   Trevor^  7 
Vcs.  jvii*  487, 
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will  be  accelerated  and  become  an  immedi- 
ate, instead  of  being  a  remote,  charge  on  the 
possession.  So  also  tenant  in  tail  having 
the  remainder  or  reversion  in  fee  bi/  descent, 
will  become  immediately  chargeable  with 
the  debts  of  the  ancestor,  who  was  the 
owner  of  the  remainder  or  reversion  in  fee- 
simple.  Thus  these  incumbrances,  instead  of 
being  barred,  as  they  may  be  by  a  common 
recovery,  will  become  an  available  charge. 

On  this  subject  the  student  should  read 
with  great  attention,  the  cases  of  Symonds  v. 
Cudmore{g)y  Kynaston  v.  Clarke  [ft),  Shelburne 
¥.  Biddulph  (f),  and  also  the  observations  in 
the  Tracts  on  Cross  Remainders,  and  Alien- 
ations by  Tenants  in  Tail. 

The  rule  is  clearly  and  fully  established  as 
to  legal  estates.  In  equity,  the  doctrine  of 
merger  is  not  of  such  universal  application 
as  at  law ;  and  it  is  questionable  at  least, 
whether  that  court,  acting  on  a  case  of  trust 
estates,  would  afford  any  relief  to  the  in- 
cumbrancers, until  the  period  for  the  com- 
mencement of  the  remainder  or  reversion 
has  arrived,  by  the  death  of  the  -tenant  in 
tail  4nd  the  failure  of  the  ivssue  inheritable 
to  his  estate. 

On  the  effect  of  common  recoveries  in 
barring  remainders,  conditions,  and  collate- 

(r)  4  ]Mfo4.1.'2.  Salk.  838.      .  {k\  2  Atk.  204. 
1  Show.  370..  (2)  4  Bro.  P^ 


Bro.  P.a594. 
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^  ral  limitations,  the  cases  of  Page  ^.  Hajf^ 
ward{k)f  Gulliver   v.    Shuckburg    Ashby[l), 
Driver  v.  Edgar  (in),  and  Benson  v.  Hodson  [   1 1  ] 
ip),  should  be  closely  studied « 

On  the  authority  and  reasoning  of  the  de- 
termination in  Symonds  v.  Cudmore^  Ky^ 
naston  v.  Clarke,  Shelburne  v.  Biddulph,  it 
should  be  understood  as  a  general  rule,  to 
be  observed  in  pi*actice,  that  a  tenant  in 
tail,  who  is  merely  tenant  in  tail,  or  who  has 
the  reversion  or  remainder  in  fee  by  descent, 
should  suffer  a  common  recovery,  in  pre* 
ference  to  levying  a  fine.  And  if  he  levies 
a  fine,  to  guard  against  the  accident  of  his 
death,  before  the  commencement  of  the  term, 
the  fineshould  be  levied  for  the  declared  pur- 
pose of  making  a  tenant  to  the  writ  of  en- 
try ;  and  to  the  intent  of  sufFerijig  a  com- 
mon recovery  :  so  that  the  fine  and  common 
recovery,  if  one  shall  be  suffered,  may  form 
parts  of  the  same  assurance  (o),  and  thus  pre- 
vent, (as  beyond  all  doubt  they  will  do,)  the 
merger  of  the  ownership, under  the  estate- 
tail,  in  the  reversion  or  remainder  in  fee  ; 
or,  in  other  words,  make  the  title  dependent 

[k]  2  Salk.  570.  Selwyn  v.  Selwyn,  2  Burr. 

(0  4  Burr.  19».  1131. 

(w)  Cowp.  370.  Taylor  v.  Horde,  1  Burr.OO. 

(ft)  1  Mod.  108.  HavergiU  v.  Hare^  Cro.  Ja. 

(o)  Ferrors  and  Curson  t.      5^0. 

Fermor.  Cro.  Ja.  643.  Cromwelts  caf«>  2  Rep.  74. 

Goodright    ¥•     Mead,  3         Herring  v.   Brown^  Vent. 

Burr.  9^03.  368. 
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wholly  on  the  ownership  under  the  estate^ 
tail. 

In  some  cases,  especially  when  there  are 
heavy  debts,  or  there  is  the  apprehension  cf( 
[  12  ]judgments,  &c.  affecting  the  reversion  or 
remainder  in  fee,  and  a  fine  is  to  be  levied, 
it  will  be  a  caution,  well  worth  the  expence, 
previous  to  levying  the  fine,  to  make  a  demise 
for  years  to  be  created  in  the  name  of  a 
trustee,  upon  trust  to  attend  the  inheritance ; 
and  to  protect  the  possession  during  the  con-^ 
tinuance  of  the  ownership  onder  the  estate* 
tail;  for  the  term  being  supplied  partly 
from  the  estate-tail,  and  partly  from-the 
remainder  or  reversion  in  fee,  will  not  be 
affected  by  the  subsequent  merger,  should 
it  take  place,  of  the  estate- tail ;  but  would 
protect  the  possession  during  the  time  of  the 
estate-tail,  viz.  till  the  failure  of  the  issue 
inheritable  under  the  estate-tail. 

The  demise  generally  used  to  prevent  a 
forfeiture,  in  those  cases  in  which  it  is 
doubtful  whether  the  party  is  tenant  for  life 
or  tenant  in  tail,  and  oif  which  there  is  a 
form  in  the  appehdixy  would,  with  very  little 
alteration,  answer  this  purpose  ;  but  it  has 
not  occurred  to  the  writer  of  these  observa- 
tions to  remark  that  this  caution  has  ever 
been  adopted  in  practice. 
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Observations  on  the  Operation  of  Fines  as  dis^l  13  } 
tinguished  from  Recoveries. 

To  elucidate  the  remarks  on  the  exten- 
sive operation  of  recoveries,  as  distinguished 
from  fines,  and  to  show  the  application  of 
these  remarks  to  practice,  a  few  general 
observations  may  be  added  in  this  place. 

It  is  qoite  clear  that  a  tenant  in  tail, 
merely  as  such,  cannot  make  a  good  title  to 
the  fee-simple,  without  suffering  a  common 
recovery.  A  fine  levied  by  him,  and  ope- 
rating as  a  conveyance,  will  only  bar  the 
estate-tail,  and  convert  the  same  into  a  base  ' 
or  determinable  fee  (/>).  Bat  if  it  operates 
by  discontinuance,  then  a  fee-simple  will 
be  gained:  yet  such  fee-simple  may  be 
avoided  by  the  action  of  those  in  reversion 
or  remainder  ;  or  they  may  be  even  remitted 
to  their  estate  by  operation  of  law.  When 
however  a  person  who  has  an  estate-tail, 
with  an  immediate  reversion  in  fee,  levies  a 
fine  with  proclamations,  the  effect  of  the  fine 
will  be  to  bar  the  estate-tail,  and  convert 
that  estate  into  a  determinable  fee  ;  and  this 
determinable  fee  will  merge  in  the  fee- 
simple.    The  consequences  are,  1st,  the  title 


(p)  Machell  r.   Clarke,  2  i)o«  v. /?te«r^  7  Term  Rep. 

lord  R^rrm.  778.  276. 

Seynumr'i  case,  10  Co.  95.  Doe  v.    Wichelo,   8  Term 

Doe  Y.  Whitehead,  2  Ikirr*  Rep.  211. 
704. 
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depends  partly  under  the  ownership  of  th^ 
estate-tail,  and  partly  under  the  ownershipof 
the  reversion  in  fee ;  2dly,  the  reversion,  hav- 
ing become  an  estate  in  possession,  the  pos- 
session is  immediately  chargeable  with  all 
incumbrances  which  affected  the  reversion 
Dr  reiQaiuder  in  fee.  For  this  reason  it  is 
considered  a  rule  of  practice,  by  all  sound 
lawyers,  that  a  tenant  in  tail  with  reversion 
:>r  remainder  in  fee  by  descent,  should  suf- 
fer a  common  recovery  instead  of  levying 
a  fine.  And  it  certainly  is  the  interest  of 
every  seller  who  has  a  title  thus  circum- 
stanced, to  suffer  a  common  recovery,  ra- 
ther than  rely  on  the  operation  of  a  fine.  It 
i»also  the  interest  of  the  purchaser,  that  a 
common  recovery  should  be  suffered,  so  that 
the  evidence  of  the  title  may  depend  wholly 
Dn  the  ownership  under  the  estate-tail,  in- 
stead o^  being  deduced,  as  itotherwise  must 
be,  as  well  under  the  ownership  of  the  re- 
version in  fee,  as  of  the  estate-tail.  At  the 
same  time  let  it  be  observed  that  it  is  now 
iettled  by  the  case  of  Sperling  v.  Trevor  (§-) 
thatatitlederivedunderatinelevied  by  tenant 
in  tail,  with  the  reversion  in  fee  by  descent, 
is,  prima  yacic  good ;  and  a  purchaser  can- 
not object  to  the  title  for  want  of  acommte 
recovery ;  unless  he  can  show  that  the  rever- 
sion in  fee  has  been  aliened  or  incumbered. 

(9)  7  Vn.  p.  497. 
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The  purchaser  however  has  a  clear  right  to 
have  a  recovery  suffered  by  the  vendors  at 
his  own  expence. 

The  covenant  for  further  assurance  in- 
serted in  purchase  deeds  fully  proves  the 
right ;  for  as  the  purchaser  may  require  a 
recovery  immediately  after  the  completion 
of  the  purchase,  he  may,  as  a  necessary 
result^  of  that  right,  require  from  the 
vendors  that  they  should  convey  by  reco- 
very as  part  of  the  assurance  to  the  pur- 
chaser when  conipleting  his  purchase* 
He  has  also  a  right,  unless  a  recovery  shall 
be  suffered,  to  have  the  title  deduced  from 
each  successive  owner,  who  for  the  tune 
being  has  been  seised  of  the'  reversion 
in  fee  ;  and  for  this  purpose  to  call  for  an 
abstract  of  the  wills  of  such  of  them  as 
have  left  wills  affecting  real  e9tates^ 
and  for  presumptive  evidence  of  the 
intestacy^  (as  letters  of  administration, 
or  the  like,)  of  such  of  them  as  are  alledged 
to  have  died  intestate.  To  satisfy  a  pur- 
chaser on  these  points  will  frequently  be  at- 
tended with  more  delay,  and  in  general  with 
more  expence  thaa  a  common  recovery. 
For  this  reason,  independent  of  the  advan- 
tages which,  in  reference  to  the  covenanta 
warranting  the  title,  arise  to  the  seller  from 
a  recovery,  it  rarely  happens  among  gentle- 
men of  any  experience^  that  a  seller  is  ad- 

VOL.   I.  c 


l€  ON    RECOVERIES 

vised  to  place  the  title  on  the  operation  of 
a  fine,  or  withhold  his  consent  to  suffer  a 
common  recovery.  And  in  many  cases,  and 
indeed  in  all  cases  of  considerable  property, 
a  recovery  is  attended  with  less  ex  pence 
than  a  fine. 

General  Observations  continued. 

[  1^  ]  It  may  be  observed,  that  a  tenant  in  tail 
cannot,  by  his  common  recovery,  or  by  any 
other  means,  bar  leases,  charge,  &c.  which 
are  incumbrances  on  his  estate-tail.  Alt 
charges  affecting  him  as  tenant  in  tail  will 
affect  his  ownership  under  the  fee  acquired 
from  the  estate-tail  (r),  nor  can  he  bar  any 
estate  or  interest  prior  to  his  estate- 
tail  (s). 

But  the  tenant  of  a  remote  estate-tail 
may,  when  qualified  by  the  assistance  of  the 
owner  of  the  immediate  freehold,  and  not- 
withstanding there  are  prior  estates-tail, 
vested  or  contingent,  suffer  a  common  re- 
covery with  effect.  The  operation  of  this 
recovery  will  be  to  enlarge  his  own  estate- 
tail,  into  a  fee-simple,  by  barring  all  re-^ 
mainders  and  reversions  expectant  on  his 
estate-tail  [t). 

{s)  CapeFi  case,  1  Co.  (12,  a  (»)  Pigot,  130.     2  Lev.  30. 

t'Ao^n/e/f  <:aee,2Co.52,  b.  Goddard  v.  Complin,  1  Ch. 

Beek  V.  WeUh,  I  WiU.277.  Ca.  119. 
Benson  v,  Uodton,  1  Mo(^.  (r)  3  Cn.  6,  a. 

I0&  Dot  r.  Hailejf,  frT.  Rep.  8, 
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It  will,  however,  leave  the  prior  estates, 
and  among  them  estates-tail,  if  any,  (unless 
they  are  destroyed  as  contingent  remain- 
ders,) undisturbed.  And  at  a  subsequent  [  17  ] 
period,  a  recovery  may  be  suffered  by  the 
owner  of  the  prior  estate-tail,  and  the  reco- 
very thus  suflfered  will  enlarge  this  prior  or 
intermediate  estate-tail  into  a  fee-simple, 
and,  as  a  consequence,  bar  the  fee  acquired 
by  means  of  the  former  recovery. 

It  must  always  be'  remembered  that  the 
owner  of  a  remote  estate-tail  cannot  suffer 
an  effectual  recovery,  without  the  concur- 
rence of  the  owner  of  the  immediate  estate 
of  freehold  ;  or  unless  he  himself  be  the 
owner  of  that  estate. 

Nor  can  a  tenant  in  tail  by  his  recovery  ac- 
quire an  estate  more  ample  than  that  which 
was  vested  in  the  person  by  whom  the  es- 
tate-tail was  created.  This  point  has  al- 
ready been  urged.  Therefore,  when  the 
person  by  whom  the  estate-tail  was  created, 
had  a  determinable  or  defeasible  fee,  the  fee 
acquired,  by  means  of  the  recovery,  will  be 
subject  to  the  collateral  limitation,  or  con- 
dition, &c.  of  the  fee,  while  that  collateral 
limitation  or  condition  continues  in  force. 
No  decision  has  been  found  to  warrant  this 
proposition,  and  yet  no  doubt  can  reason- 
ably be  entertained  on  the  point. 

It  remains  to  be  observed  that  estates  jpouf 
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autre  me,  or  for  several  lives,  do  not  admit  of 
intails  vithin  the  statute  ife  donis  (u).  Limi- 
tations of  these  interests  to  a  man  and  the 
heirs  of  his  body  do  not  create  estates-tail, 
barrableby  recovery  as  such.  They  create 
merely  a  quasi  intail,  which,  with  the  limita- 
C  18  Jtions  over,  may  be  barred  by  an  ordinary 
alienation  {v\  as  fine,  lease  and  release  (m), 
bargain  and  sale,  grant,  surrender  (x),  or  in 
equity  by  articles  {y),  and  it  should  seem 
(ibr  this  point  is  not  decided)  by 
will  (z). 

And  tenant  in  tail  of  the  gift  of  the  crown 
{zz)y  for  services  performed  (a),  cannot  bar 
either  his  issue, or  the  reversion  or  remainder 
in  fee  of  the  crown,  white  that  reversion  or 
remainder  remains  in  the  crown.  The  pro- 
tection continues  only  so  long  as  the  rever- 
sion or  remainder  in  fee  is  in  the  crown  (A). 

From  the  moment  the  crown  parts  with 
the  reversionor  remainder  in  fee,  the  estates- 
tail  and  other  estates  expectaut   thereon. 


(s)  Lmo  y.  BufTtm,  3  P.  (y)  WattmegU  r.  Ckapph, 

W.  202.  1  Bro.  Pm.  Cb.  457.  &  I  Atk. 

(c)    Watleney'M  ».  Chappie,  624. 

1  Bro.  Par.  Ch.  457.  (*)  Dot  t.  iMxlon,  0  T. 

(»■)   Duke    of    Grafion    v.  Bep.  2t):i. 

Hanmrr,  3  P.  W.  2tKt,  nute.  («2)   Stftt.     34   Had   35    H. 

A*r((,«  V.  Freelur,  i   Atk,  VHI,  c.  '20.  Co.   Lilt.  372,  b. 

52J.  2f-how.  119. 

■     («)  Btdcer    T.     JJay/ey,   2  (o)    PerkinM    ».   Snerfl.    I 

Yen.  225.  Black,  Rep.  654. 4  Burr.  2223. 

IS/akf  V.  Blake,    3  Cox'a  [0)  Co.  Utt.  872,  h. 
P.  W.  10,  n.  1, 
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lose  the' protection  of  this  statute  against 
being  barred  (c). 

At  this  day,  it  is  observable^  the  crown 
cannot  alien  the  reversion  or  remainder  in 
fee  by  any  other  means  than  an  act  of  par- 
liament. 

And  particular  estates,  derived  out  of  th« 
reversion  or  remainder  of  the  crown,  are 
within  the  protection  of  the  statute,  so  long[  19  ] 
as  the  crown  retains  the  reversion  or  ife- 
mainder  {d). 

And  by  the  prerogative  of  the  crown  a 
reversion  or  remainder  in  the  crown,  either 
in  fee  or  in  tail,  cannot  be  barred  by  a  com- 
mon recovery  of  tenant  in  tail  (e) ;  but 
remainders  to  strangers  may  be  barred, 
whether  they  are  prior  or  subsequent  to 
the  estate  of  the  crown  {/). 

The  origin  of  this  protection  to  the  crown 
cannot  be  accounted  for  on  any  other 
ground  than  a  principle  of  tenure,  that  the 
estate  of  the  crown  is  part  of  its  ancient  do- 
minion ;  and  that  as  against  the  crown,  the 
tenant  in  tail  is  in  the  same  predicament, 
as  if  his  estate  were  derived  out  of  a  base 


(c)  Com.  Dig.  Estates,   B«  {e)  2  Roll.  Abr.  803.    Ser-^ 
31.  Co.  litt.  372,  b.    2  Show,  jeanfs  case. 

124,  Ne€k  ex  demise  Athoi  r. 

Earlo/ChesterJIeld't  CM,  Wilding.    1  Wilton  275. 

Hard.  400.  (/)  2  Roll  Abr.  a98.  Ser- 

(d)  Com.  Dig.  Estate^  B.  jeanVi   case.    2  Show.    119, 
31.  8  Co.  77.  Co.  Litt.  372.b.  Meais  contra. 
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or  determinable  fee,  or  an  estate  subject  to 
a  condition. 

Nor  can  a  woman  seised  in  tail  by  the 
provision  of  the  husband,  or  any  of  his  an- 
cestors, or  by  his  or  their  procurement  (g), 
bar  the  estate-tail,  or  the  reversion  or  re- 
mainder, after  the  death  of  the  husband, 
without  the  concurrence  of  the  person  next 
in  remainder,  or  next  inheritable.  This 
regulation  is  founded  on  the  enactments  of 
the  statute-law.  The  statute  extends  to 
all  cases  in  which  the  wife  is  tenant  in  tail, 
either  alone  (A),  or  jointly  with  her  husband 
(i).  It  embraces  those  cases  also  in  which 
the  gift  is  to  the  heirs  of  both  their  bodies 
{k),  or  to  the  heira  of  her  body,  begotten  by 
him  {I),  provided  the  intail  proceeds  from 
the  husband,  or  some  of  his  ancestors  (m), 
or  the  lands  were  purchased  with  his  money 
{«),  or  partly  with  his  money.  It  also  ex- 
lends  not  only  to  all  cases  in  which  the  gift 
is  confined  to  his  issue  {o) ;  but  to  those 
cases  in  which  the  gift  is  to  the  heirs  of  the 
body  of  the  wife,  generally,  with  a  remain- 
der or  reversion  in  favor  of  the  husband,  or 


[g]  Stit  of.  1 1  Hen.   Til.  (/)  Sw  the  sUitut*. 

c  20.  (m)  Skarringtm   *.   Serot- 

(A)  See  the  statute.  ftm.  Plow.  300.      3  Co.  50,  b. 

.    (i)  Lnighter  v.  Hvmj>hrey,  Cro.  Elii.  513. 
Cro.  Elis.  534.  («)  Palmer,  217. 

QtMMt    V.    Sanagt,  Moor.         jo)  Fotttr  y.  Pitfai,  Cro. 

715.  Elu,  %  524. 

(i)  See  the  ststnte. 


L 


AND    THEIR    OPERATIOK.  21 

some  of  his  ancestors  (o  o) .  The  statute  also 
comprehends  those  cases^  in  which  the  set* 
tlement,  though  in  consideration  of  money 
of  the  wife,  has  marriage  as  the  principal 
inducement  ( p). 

But  it  does  not  extend  to  those  cases  in 
which  the  gift  proceeds  from  the  wife  (q), 
or  from  her  friends,  or  from  a  stranger  (r)  ; 
or  where  the  lands  are  purchased  witli  the 
money  of  the  the  wife,  unless  marriage  be 
the  principal  consideration ;  nor  to  those 
cases  in  which  she  has  an  estate  in  general 
tail  {$),  that  is  to  say,  to  the  heirs 
of  her  body  generally,  with  the  remain* 
der  or  reversion  in  fee  to  herself  or  a 
stranger  (t). 

It  is  also  now  settled  that  an  alienation  by 
the  husband  and  wife  jointly  {u),  is  not 
restrained  by  the  statute,  though  it  is  not 
within  the  express  words  of  the  saving  clause. 
And  after  the  death  of  the  husband,  she 
may  alien  with  the  consent  of  the  heir  in[  21  ] 
tail  (x?),  if  there  be  any,  and  if  none,  with 
the  consent  of  the  person  who  has  the  first 
estate  of  inheritance  in  remainder  or  rever- 


{oo)  Simpson    V.     Turner,  {s)  FoHer  v,  Pitfai^  Cro. 

Eq.  Abr.  2-20.  Eliz.  2.  5'24. 

( p)    Viliars  V.   Beaumont,  (t)  Simpson  v.  Turner,  Eq. 

Dyer,  146,  a.  Ab.  220. 

[q)  Eystou  V.  Studd,  Plow.  {u)  Kirkman  v.    Thormon, 

463.  Cro.  Jac,  47^. 

(r)  Ward  v.  Wcdthew,  Cro.  (»)  Uncoln  Coll,  Ca.  3  Co. 

Jac.  173.  58.  bee  the  stat.  s.  8»  9. 
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sion  (»)*  .bui  such  consent  must  appear  on 
record,  or  by  inrolment.  Aiid  she  as  being 
tenant  in  tail  must  be  vouched  or  must  be 
one  of  the  vouchees.  And  it  seems,  on 
principle,  that  one  of  several  expectant  co- 
heirs may  assent  for  her  share.  So  that  in 
effect,  though  not  in  form,  tlie  recovery 
proceeds  from  the  concurrence  of  the  heir 
in  tail,  or  those  in  reversion  or  remainder, 
rather  than  from  the  wife.  There  is  a  dif- 
ference between  an  alienation  by  a  woman 
tenant  in  tail,  of  the  gift  of  her  husband,  or 
his  ancestors,  and  an  alienation  by  a  husband 
tenant  in  tail  jointly  with  his  wifeor  by  survi- 
vorship. The  widow  cannot  bar  the  issue ; 
the  husband  may,  even  though  the  wife  be 
living.  By  the  stat.  of  32  H.  VIII.  c.  28, 
those  discontinuances  only  of  the  husband 
-which  do  not  bar  the  issue  are  provided  for 
{x).  As  in  all  other  cases,  tenant  in  tail  can 
bar  the  remainder  or  reversion  in  fee  ex- 
pectant on  his  estate-tail,  he  can  bar  all 
leases,  estates,  and  charges  derived  out  of 
that  remainder  or  reversion  in  fee  { y),  and  all 
charges  subordinate  to  his  estate-tail  (:f) 
[  22  ]  And  a  recovery  duly  suffered  by  a  tenant 
in  tail,  after  a  conveyance   or   settlement 

(w)  Cro.  EU«.  514.  Cheney  v.  Hall,  Amb.  626. 

(x)  Greneley's  Ca.  8  Co.  72.  Staftlftim   v.    Stapleton,    1 

(u)  Cf^pri'*  cHse,  1  Co.  80.  Atk.  2. 

Goodright   v.    Jtfcod    aud  it)  Eyion  t.  Bytm,  1  Bro. 

SkUiioH,  3  Burr.  1708.  Far.  Ca.  l&l. 
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made  by  him,  will  bar  the  estate-tail,  and  all 
remainders  expectant  on  that  estate,  so  fis 
to  give  effect  to  the  conveyance  or  settle- 
ment, as  against  his  issue  and  those  in  re« 
mainder  or  reversion  (a) . 

Of  Recoveries  of  Equitable  Estates. 

Recoveries  may  be  divided  into  recover 
ties  of  the  legal,  and  recoveries  of  the 
equitable  ownership  ;  these  recoveries  are 
generally  distinguished  as  legal  and  equita- 
ble recoveries. 

It  is  necessary  to  attend  to  this  distinc-* 
tion  only,  for  the  purpose  of  introducing  a 
few  observations,  applicable,  in  a  particular 
manner,  to  equitable  recoveries^ 

The  general  rule  is,  that,  equitable  recove- 
ries must  be  suffered  with  the  same  ceremo- 
nies, and  by  the  same  persons,  as  equitable 
owners,  whose  concurrence  would  be  ne- 
cessary in  case  their  estates  were  legal,  in- 
stead of  being  equitable  (&)•  It  is  also  a 
rule  that  a  recovery  by  the  owner  of  an  equi- 
table estate,  will  not  bar  a  remainder  in  the 
owner  of  a  legal  estate  {c). 

(a)  See  the  cases  cited  in  d.  Phillips  v.  Brydges,  3  Ves. 
(y)  above.  jun.  12a. 

(b)  North  ▼.  Champemoum,  Bottler  y.  Allington,  i  Bro. 
2  Ch.  Ca.  63,  78.  Ch.  Gi.  72. 

(c)  Salvim    v.     ThomtOH^         In  fFkfWM  v.   tJookei,  (ca) 
AmbL  545»  eO».  1  Bro.  Ch. 

Ca.  73  ID  neta.  (ca)  1  Bra.  C*  C.  615. 
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[  23  3     That  the  recovery  of  an  equitable  tenant 
in  tail  may  complete  the  title  to  the  fee- 


*  oapifhtAdtx  for  life,  intfa  li- 
mitutiODS  over  in  tail,  eufnu- 
chised,  and  devised  10  hig 
wife ;  who  entered,  cLtiming 
the  laads.  Freehold  lauda  were 
■Iso  entailed.  And  wiiile  the 
wife  «ait  in  poBsesuon,  cluim- 
ing  ftdtrersely,  the  lir»t  tenant 
in  tail  niadn  bargain  and  sale, 
and  sufTered  a  common  reco* 
Tery  of  all  the  manora,  &c. 
drviwd  by  the  will.  He  died, 
and  the  next  remainderman 
filed  a  Inll,  Haimiii^  the  be- 
nelit  of  the  enfrttnchisemeot, 
and  had  a  decree  for  a  convey- 
ance to  (he  aatt  of  the  will. 
The  plaintiff  died.  And  the 
next  in  tail  cUiined  to  be  en- 
titled; and  be  and  the  widow, 
(the  trustee  by  the  declaration 
of  the  decree,)  conveytd  to 
the  use  of  the  tenant  in  tail. 
And  ailerwarJB  the  tenant  in 
tail  executed  conveyani-es  to 
make  n  ien»nt,  Sec.  mid'a  reco- 
very wiia  suflervd,  a;id  he  de- 
vis<^d.  £i/re.  Baron,  was  of 
opinion  that  the  Grat  tenant  in 
tail  not  huTin)^  been  id  pot- 
session  of  (1j«  e)>tate  in  ques- 
tion, when  the  recovery  was 
BufTered,  it  had  no  oporatioa 
on  that  e^tnte;  that  the  Ust 
renuiinderman  waa  therefre 
itfized  ill  tui)  male;  tliat  the 
recovt^rj'  suffered  by  him  bar- 
red ihe  intail,  and  the  estate 
wait,  therefore,'  well  devist^ 
by  hiH  will,  and  decreed  ac- 
cord in(;ly. 

N.  B.  This  case  s^mi  to 
have  deaerved  farther  consi- 
deration. 

Aud  in  Piggoit  y.   WaUer, 


[et]  Robert  K^^ott,  being 
■eised  in  fee  of  tuo  third-part* 
of  the  manor  of  Chesterton, 
devised  fais  manor  of  Cbeater- 
ton  to  trusteeif,  so  aa  to  vest 
in  them  the  legal  fed  upM* 
truBi,  after  various  other  ois- 
positions,  for  his  eldest  son 
Robert  PiKl^ott  for  life,  re- 
mainder to  Ui  first  and  other 
sons,  iit  tail  male,  remunder 
to  testator's  right  heirs. 

After  thedateoftbe  mil  the 
testator  parcbased  the  remain- 
ing third  part  oflhemancH', 
and  made  a  aubeequeiit  codi- 
cil, «hich  the  coart  constmed 
to  be  a  republication  of  the 
will. 

Robert  Piggott,  the  mo. 
supposing  the  third  part  to 
have  dt«cended  to  hnn,  de- 
viled it  by  bib  will,  and  died, 
leaving  Robert  Piegott,  his 
eldest  son,  and  WilUiun  Pig- 
gott,  hii  second  sou. 

Robert  nggoti,  the  grand- 
son, alter  liis  father's  death, 
suffered  a  recovery  of  the 
manor  of  Chesteiton;  and 
afterwards  by  deed  cou firmed 
the  will  of  hiri  fbther,  aud  re- 
leased to  the  trnsteet  of  that 
will  the  lands  thereby  devised  ; 
and  afterwards  purchased  of 
the  Mtne  tru>tee  the  third 
part  of  the  said  munor, 

ll  was  decided  by  Grant, 
master  of  the  rolls,  that  the 
reeovery  bared  the  iqaitftble 
iutail  in  the  whole  of  the 
mnnor,  though  it  was  ohjAted 
that,  the  person  sufienng  the 

{c6)7Ve».Jnn..98.. 
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simple,  the  remainders  must  be  of  the  equi- 
table ownership.  So  also  there  must  be  the 
concurrence  of  the  person  who  has  the 
equitable  freehold  (rf).  On  the  two  latter 
propositions,  it  is  observable,  however,  that 
if  the  person  who  is  the  trustee  for  the  te- 
nant in  tail,  is  trustee  of  the  fee-simple,  and 
has  the  equitable  remainder  in  fee,  this 
remainder,  though  for  many  purposes  extin^* 
guished  in  the  legal  estate,  is  considered  hy 
a  court  of  equity  as  an  equitable  interest^ 
distinct  from  the  legal:  estate,  and  liable  to 
be  barred  by  the  recovery  of  the  equitable 
tenant  in  tail,  notwithstanding  the  legal' 
estate  is  in  the  trustee  (e) ;  consequently  the 
general  rule  must  be  understood  of  an  equi- 
table estate-tail,  with  a  distinct  legal  estate 
in  remainder,  vested  in  some  other  person. 

Again,  although  the  owner  of  the  equita- 
ble freehold  must  concur  in  suffering  an 
equitable  common  recovery,  it  is  no  objec- 
tion that  this  equitable  ownership  arises 
froma  legal  estate  ;  and  therefore,  though  A. 
be  tenant  for  life  of 'Ihe  legal  estate,  for  his 


recovery  was  not  in  possession^ 
and  did  not  intend  to  pass  tlie 
whole  bv  the  recovery  deeds. 

And  m  Lord  Grenville  v. 
Blyth  (c  c|  a  recovery  suffered 
by  an  equitable  tenant  in  tail* 
was  by  Gros^  master  of  the 

(c  c)  16  Ves.  jun.  224. 


rolls,  decreed  to  be  valid, 
though  the  rents  of  the  estate, 
at  the  time  of  the  recovery, 
were  paid  by  the  trustees  to 
other  persons,  under  a  decree, 
which  was  afterwards  reversed. 

(d)  2  Ch.  Ca.  64. 

(e)  Rohmsan  v.   Cummmgf 
Ca.  T.  Talb.  167. 1  Atk.  47i>. 
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own  benefit,  a  recovery  suffered  by  an  eqiiiU 
[  ^  Jable  tenant  in  tail,  with  his  concurrence^* 
will  be  good ;  since  the  analogy  is  suffici- 
ently observed  in  obtaining  the  concurrence 
of  the  person  who  is  the  beneficial  owner  {f). 

But  it  is  quite  clear  that  a  recovery  can- 
not be  suffered  by  the  owner  of  tlie  legal  es- 
tate-tail,  without  obtaining  the  concurrence 
of  the  person  who  has  the  legal  freehold  [g). 
And  therefore  as  often  as  a  recoveiy  is  to  be 
suffered  by  the  owner  of  the  legal  estate- 
tail,  care  must  be  taken  to  obtain  the  con- 
currence of  the  person  in  whom  the  legal 
estate  of  freehold  resides  ;  and  if  it  be  out* 
standing  in  a  mortgagee  or  trustee,  such 
mortgagee  or  trustee  must  be  a  party. 

When  a  recovery  is  to  be  suffered  of 
an  equitable  estate-tail,  and  the  tenant 
in  tail  has  made  a  mortgage  by  means  of 
a  conveyance  in  fee,  or  for  aii  estate  of 
freehold,  it  is  doubtful  whether  a  recovery 
afterwards  suffered  by  the  tenant  in  tail 
without  the  concurrence  of  the  mortgagee 
can  be  supported.  On  the  one  hand,  it  is 
contended  that  the  mortgagee  has,  in 
equity  J  merely  a  chattel  interest,  by  way  of 
security  for  his  money,  and  that  the  whole 
beneficial  ownership,  subject  to  the  pay- 


i. ' 


(/)  Phmp$   V.  Brydgei, 
8  Ve«.  jnn.  120. 

{g)    Salfnn    v.     Thomtont 


Amb.  545,  009.    1   Bro.  Clu 
Ca.  73«  in  notis. 
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talent  of  the  money,  remains  in  the  mortga-[  25  ] 
gor:  so  that  he  is  competent  to  make  a 
good  tenant  of  the  equitable  freehold. 
Such  is  understood  to  be  the  opinion  of  a 
highly  distinguished  law  character.  On  the 
other  hand  it  is  objectied  that  the  mortgage 
is,  in  equity,  an  alienation  of  the  equitable 
freehold ;  so  that  the  mortgagee  has  the 
equitable  estate,  subject  only  to  redempr 
tioD :  and  that  the  analogy  of  the  rules  of 
law,  with  regard  to  legal  estates,  must  be 
applied  to  this  case,  and  consequently  the 
recovery  cannot  be  good  without  the  con- 
currence of  the  mortgagee.  This  was  the 
opinion  of  a  very  eminent  lawyer,  who  now 
fills  one  of  the  highest  departments  in  the 
profession. 

In  suffering  a  recovery  it  would  be  highly 
imprudent  to  subject  the  title  to  an  objec- 
tion by  neglecting  to  obtain  the  concur- 
rence of  the  mortgagee.  The  point  is  im- 
portant only  in  considering,  whether  a  reco- 
very suffered  without  this  precaution  will 
confer  a  title  which  can  be  safely  accepted. 

On  the  other  hand,  a  recovery  suffered  by  [  26  } 
a  tenant  in  tail  of  a  legal  estate,  with  the 
assistance  and  concurrence  of  the  tenant  of 
the  legal  estate  of  freehold,  will  certainlybe 
good  at  law,  notwithstanding  the  owner  of 
the  equitable  freehold  does  not  join  -  in 
making  the  tenant  to  the  writ  of  entry. 
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Whether  the  trustee  will  not  be  guilty  of  a 
breach  of  trust,  for  lending  his  assistance  to 
the  tenant  in  tail  to  bar  the  remainders 
over,  is  a  point  not  fully  decided.  Even 
the  late  case  of  Moody  v.  Walters  (i),  has  left 
this  important  point  in  as  much  doubt  as 
existed  prior  to  that  cause.  Much,  per- 
haps, must  depend  upon  circumstances;  and 
circumstance  must  be  considered  as  having 
governed  the  decision  in  Moody  v.  Walters  ; 
but,  in  application  to  most  cases,  the  reco- 
very will  be  considered  as  good. 

Sometimes  a  question  arises  under  other 
circumstances  besides  those  already  noticed, 
whether  there  is  a  good  tenant  to  an  equit- 
able recovery.  In  one  case  the  tenant  of 
the  legal  estate,  conveyed,  at  the  instance 
and  m\h  the  consent  of  the  owner  of  the 
equitable  estate,  and  it  was  the  opinion 
of  several  gentlemen  who  were  consulted 
on  this  point,  and  among  them,  the  late 
L  27  J  Mr.  FearnCy  that  this  amounted  to  an  alienr 
at  ion  of  the  equitable  estate,  making  a  good 
tenant  to  the  writ  of  entry  for  suffering  the 
equitable  recovery.  In  another  case,  the 
legal  tenant  of  copyhold  lands,  surrendered 
to  the  use  of  the  person  named  tenant  in  the 
plaint)  for  suffering  a  customary  recovery, 
and  the  equitable  tenant  in  tail  was  vouched 
^.  and  vouched  over.     The  point  for  conside- 

(t)  16Ve9.jun.  283. 
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ration  on  the  title  was,  whether  the  equita- 
ble tenant  in  t^il,  by  being  vouched,  and  by 
having  procured  the  surrender  to  be  made 
by  his  trustee,  without  having  been  party  to 
the  surrender,  had  .given  a  right  to  the 
equitable  estate  of  freehold  to  the  intended 
tenant  in  the  recovery.  The  title  thus  cir- 
cumstanced was  considered  too  doubtful  to 
be  accepted,  but,  individually,  the  gentle- 
men who  considered  this  case  thought  there 
were  strong  grounds  for  supporting  the  re- 
covery. 

The  like  point  arises,  when  a  cestui  que 
trust  conveys  his  estate  to  one  person  for  life 
in  trust  for  another,  as  for  the  separate  use 
of  a  married  woman,  with  remainders  over 
in  tail :  even  in  this  case  conveyancers  do  not 
feel  that  confidence  on  which  they  can  im- 
plicitly rely.  Some  contend  that  the  trustee 
has  the  equitable  freehold ;  while  others  main- 
tain the  opinion  that  the  person  who  has  the 
beneficial  interest  is  solely  the  equitable 
owner,  and  that  this  person  alone  may  make 
a  good  tenant  to  the  writ  of  entry,  for  suf-[  28  ] 
fering  a  common  recovery.  This  seems  to 
be  the  better  opinion,  for  the  supposed  trus- 
tee has  no  estate  at  law,  and  it  should  seem 
that  even  in  equity  he  has  no  more  than  an 
officey  and  not  any  interest ^  which  can  fender 
his  concurrence  in  a  common  assurance,  like 
a  recovery  in  any  wise  necessary. 

The  cases  in  the  note  (p.  %2.)  will  also 
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8how^  that  in  some  cases  an  attempt  ha9 
been  made  to  invailidate  equitable  rclboveriea^ , 
on  the  ground  of  an  adverse  possession^ 
corresponding  in  effect  with  a  disseisin  of  a 
legal  estate.  The  cases  on  this  point  should 
be  considered  from  the  reports  of  the  cases 
themselves. 

It  is  also  observable,  that  a  recovery  suf- 
fered by  a  person  who  has  the  legal  estate 
in  fee,  subject  to  an  equitable  intail  in  him-* 
self,  may  bar  {k)  this  equitable  estate-tail, 
and  all  ulterior  interests. 

Andy  once  for  all,  it  may  be  observed, 
that  there  is  not  any  occasion  on  which  it  id 
more  important  that  a  full  abstract  of  the 
title  should  be  laid  before  the  conveyancer 
for  his  advice,  than  when  preparing  a  reco-^ 
very  deed.  It  has  happened  more  than 
once,  that  six  recoveries  have  been  suffered 
to  bar  the  same  estate-tail,  and  that  five  of 
them  have  been  defective,  for  want  of  a  good 
tenant  to  the  writ  of  entry  ;  and  the  sixth 
recovery,  though  good  accoi^ing  to  the 
better  opinion,  involved  the  question,  whe* 
ther  a  recovery  defective,  as  against  the 
issue  in  tail,  and  those  in  remainder  and 
reversion,  for  want  of  a  good  tenant  to  the 
writ  of  entry,  is  good  as  between  the  parties, 
so  as  to  pass  the  estate  by  way  of  estoppel 
or  conveyance,  and  supply  a  seisin  to  serve 
th^  uses  declared  thereof. 

{k)  ManMod  T.  TWiMr,  3  P.  W.  163. 
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t«fi   PARTIES  TO   A   RSCOVEaT   AftB 

I.  The  Demandant. 
U.  The  Tenant. 
lU.  TheVaneheet. 


!•  Of  the  Demandant 

Thb  demandant  is  merely  a  formal  party^ 
for  the  purpose  of  supporting  the  charac- 
ter of  plaintiff  in  the  action  on  which  the 
recovery  is  founded.  It  is  of  little  conse* 
quence  who  is  named  demandant.  Generally 
only  one  person  is  named.  Sometimes  two 
persons  are  named.  Respecting  the  de- 
mandant, it  is  merely  necessary  that  he 
should  be  alive  when  judgment  is  given  on 
the  recovery.  In  case  he  dids  pending  the 
proceeding,  another  demandant  must  be 
named,  and  the  proceeding  commenced  de 
novo  ;  but  if  the  recovery  deed  be  actually 
prepared  and  executed,  there  will  not  be  any 

VOL.  1.  D 
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[  30  ]  occasion  for  another  recovery  dfeed.  A  pre-r 
cedent  of  a  deed  prepared  on  occasion  of 
the  death  of  a  demandant  will  be  found  in 
the  AppeHdis!,  Jr.  466.  Th6  deed  was  irr  that 
case  prepared  to  meet  the  wfshes  of  the 
parties,  rather  than  from  any  conviction 
that  it  was  necessary. 

II.  Of  the  Tenant. 

The  tenant  is  the  person  in  whom  the 
freehold  resides^  and  against  whom  the 
lands  ^re  to  be  demanded  by  the  plaintiff, 
in  real  actions  called  the  demandant.  By 
the  freehold  must  be  understood  the  imme- 
diate freehold  [a).  • 

For  convenience,  some  gentleman  residing 
near  to,  aind  personally  attending  the  eoiirt 
in  which  the  recovery  is  tobe  suffered^  should 
be  netmed  the  tenant.  This  practice  will 
save  the  expense  of  a  dedimus  to  take  his 
warrant  of  attorney,  an  expense  which 
otherwise  will  be  necessary  [b).  Sometimes 
two  persons  are  named  tenants.  This  is 
done  to  guard  againiSt  the  death  of  one 
tenant  before  the  recovery  is  suffered.  This 
caution  can  rarely  be  necessary  in  the  com- 
mon and  ordinary  practice  of  suffering  the 

^^,      recovery  in  the  first  instance,  and  executing 

■> 

[a]  Essay  on  Est.  chap.  Free-  (b)  Pig.  on  Recoveries,  26. 

hold. 
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the  deed,  making  a  tenant  to  the  recovery 
at  a  subsequent  period.  When  two  persoiv» 
are  named  tenants,  and  both  are  alive  at[  31  ] 
the  time  when  the  recovery  is  suffered,  both 
these  persons  must  be  named  as  tenants  in 
the  proceedings  for  suffering  the  recovery. 
Should  only  one  of  these  persons  (as  has 
sometimes  happened)  be  named,  the  reco** 
very  will  be  defective  for  the  moiety  or  other 
share  of  the  person  not  named  in  the  pro-» 
ceedings :  for,  as  to  his  share,  the  recovery 
will  be  suffered  without  a  good  tenant  to 
the  writ  of  entry.  So,  when  two  persons 
are  joint-tenants,,  and  the  recovery  is  suf- 
fered on  a  writ  brought  against  one  of 
them^  the  recovery  will  be  defective  for  a 
moiety  (c). 

It  is  not  absolutely  necessary  that  there 
should  be  a  conveyance,  for  the  purpose  of 
making  a  tenant  to  the  writ  of  entry.  The 
writ  may  be  brought  against  the  person  in 
whom  the  freehold  is  vested.  A  recovery 
suffered  in  this  mode  will  be  good,  so  £atr  as 
the  existence  of  a  good  tenant  to  the  writ  of 
entry  is  materiaL  In  some  cases,  it  has  been 
advised  that  the  writ  should  be  brought 
against  the  tenant :  thus,  where  lands  were 
given  to  one  in  tail,  with  a  conditional  limi- 
tation over  in  the  event  of  his  alienation, 

(c)  MarquUof  Wi»ckesUr*s  Case,  3  Co,  1. 
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Mr;  Feame  (rf)  recommended  that  he  should 
L  ^  Jbe  named  as  tenant  in  the  recovery  ;  ^n  other 
words,  that  the  writ  of  entry  should  be 
brought  against  him,  that  the  recovery  it- 
self might  be  the  alienation,  and  bar  the 
conditional  limitation  before  it  operated. 

When  the  lands  lie  in  different  jurisdic- 
tions, as  in  England  and  Wales,  or  within 
the  jurisdiction  of  the  courts  of  Westmin- 
ster-Hall, and  one  of  the  counties  Palatine, 
there  may  be  one  recovery  deed  ;  but  it  will 
be  found  convenient  that  the  lands  in  each 
distinct  jurisdiction  should  be  conveyed  to 
a  distinct  person  as  tenant. 

In  bargains  and  sales  made  under  these 
circumstances,  there  should  be  different 
grants  to  the  different  persons  to  be  tenants 
in  the  different  recoveries. 

In  conveyances  which  admit  of  a  decla- 
ration of  use,  the  conveyance  may  be  made 
to  one  person,  to  the  use,  as  to  the  lands, 
&c.  in  one  jurisdiction,  of  the  intended 
tenant  in  the  recovery  to  be  suffered  in  this 
jurisdiction  ;  and  as  to  the  lands  in  the  other 
jurisdiction,  to  the  use  of  the  intended 
tenant  in  the  recovery  to  be  suffered  in  that 
jurisdiction. 

For  example,  the  conveyance  may  be 
made  of  all  the  lands  to  A.  and  his  heirs, 
**  to  the  uses  hereinafter  declared  of  and 

[d)  Port.  Works,  3». 
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concerning  the  said  lands  respectively, 

(that  IS  to  say) 

"  As  to,  for,  and  concerning  all  those,  &c- 
"  situate  in  the  county  Palatine  of  Lancas- 
**  ter,"  [or  *'  in  the  county  of      in  Wales,'* [  33  ] 
or  "  in  Ireland,'^  &c,     mutatis 

mttn/a9Z(f2«accordingtothecircumstancesJ^^to 
"  -the  use  of  and  his  heirs,  to 

*'  the  intent,^'  &c.  (here  detailing  the  intent 
of  suffering  the  recovery),  ''and  as  to,  for, 
*'  and  concerning  all  those,''  &c.  [if  parti- 
cular lands  ;  or  "  all  other,"  &c.  if  the  resi- 
due,] ^'  to  the  use  of  and.his 
*'  heii-s,  to  the  intent/'  &c. 

Even  in  cases  of  this  description,  one  de- 
claratory clause  of  the  intent  of  suffering 
the  recovery  will  suffice :  so  as  a  special 
clause,  or  declaration,  shall  be  added,  which 
will  be  to  this  effect,  viz.  **  that  the  several 
^'  limitations  hereinbefore  made  to  the  use 
•*  of  and  respectively, 

**  and  their  respective  heirs  are  made  to 
'*'  them  respectively,  to  the  intent  that  they 
"  respectively  may  be  tenants  of  the  free- 
"  hold  of  the  lands,  &c.  conveyed  to  them 
"  respectively,  and  that  each  of  them  shall, 
'^  as  to  the  lands  limited  to  his  use,  &c. 
**  permit  and  suffer  the  said  (the  de- 

"  mandant)  to  sue  forth  and  prosecute," 
&c.  See  Index  to  the  Precedents,  vol. "  Re- 
covery/' 
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[  34  ]  jBy  what  Means  the  Tenant  to   the  Writ  &f 

Entry  is  made. 

The  conveyance  for  making  a  tenant 
to  the  writ  of  entry  may  be  by  fine,  by 
feoffment,  by  lease  and  release,  by  bar- 
gain and  sale  ;  or  in  short,  any  species  of  con* 
veyance,  proper  to  pass  the  immediate  free- 
hold. 

Formerly  it  was  the  practice  in  all  cases 
of  recoveries,  in  which  the  lands  were  the 
inheritance  of  a  married  woman,  to  have 
a  fine  from  her  and  her  husband,  on  the 
suppossition  that  her  freehold  and  inheri- 
tance could  not  be  conveyed  so  as  to  make 
a  tenant  to  the  writ  of  entry,  without  a 
fine. 

The  practice  is  now  altered  in  this  parti- 
cular. From  several  cases  (e)  it  is  clear, 
that  the  husband  has  the  freehold  in  right 
of  his  wife,  and  that  lie  alone  may  make  a 
good  tenant  of  the  freehold  by  his  convey- 
ance. To  this  practice  there  is  one  excep- 
tion, peculiarly  applicable  to  equitable  re- 
coveries. 

For  in  equitable  recoveries,  when  the  wife 
has  the  freehold,  by  way  of  separate  estate, 
the  husband  has  no  seisin  in  her  rights  and 

(e)  2  RolPs  Abr.  394,  pi.  4.     T.  Talb.  114.  1  Atk.  473. 
.   Robinson  y^CummingyC^se 


the  wife  alone  is  competent  to  make  a  good 
tenant  of  the  freehold. 

On  this  point  also  the  practice  Ims  varied  : 
formerly  it>Was  the  prevailing  o]^iniot)>  thatr  35  1 
the  wife  could  not  convey  her  equitable  tr&t^ 
hold,  without  a  fine  levied  by  her  and  her 
httfiband  (f) :  but  in  Burnaby  and  Griffin  {g) 
Lord  Lirngkborough,  Chancellor,  denied  the 
necessity  of  a  £nt*  The  ground  of  his  opi^ 
mou  was,  that  a  feme*K;avert,  wlio  has  the 
equitable  freehold  ^f  lands,  by  way  of  sepa* 
rate  estate,  may  alien  that  estate,  and,  con- 
sequently, transfer  her  equitable  freehold 
to  the  tenant.  The  determination  in  this 
case  is  said  not  to  have  been  satisfactory  to 
the  gentlemen  of  tlie  Chancery-bar;  and 
subsequent  to  that  determination,  two  emi^ 
neat  conveyancers,  in  considering  a  case  be- 
fore them,  thought  a  purchaser  entitled  to 
expect  another  recovery,  although  a  reco- 
covery  had  been  suffered,  in  which  the  wife 
alone  made  the  tenant  to  the  writ  of  entry. 
'  At  the  same  time,  the  private  opinion  of 
one  of  these  gentlemen  was,  that  the  de- 
termination was  right :  and,  upon  princi- 
ple, it  would  be  very  difficult  to  impeach 
that  determination  ;  for,  as  the  husband 
has  no  estate  or  interest  in  right  of  his  wife, 
when  there  i&  a  trust  for  her  separate  use, 

{/)  Fearne'i  Post.  Works,  330.      {g)  3  Yes.  jun.  206. 
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there  is  an  absurdity,  and  an  inconvenienfce, 
[  36  ]in  requiring  his  concurrence;  and  as  the 
wife  has  a  separate  estate,  she  is  by  the  ac- 
knowledged rules  of  a  court  of  equity,  to 
be  considered  as  a  fejue-sole,  as  far  as  she  is 
made  a  feme-sole  by  the  trusts  declared  in 
her  favour.  It  is  also  observable,  that,  as  she 
cannot  levy  a  fine  without  the. concurrence 
of  her  husband,  to  require .  a  fine  from  her 
is  to  give  the  husband  a  controul  over  the 
property  ;  while  it  was  intended,  and  is  the 
nature  of  the  trust,  to  give  to  the  wife  the 
power  of  enjoying,  or  aliening  this  pro- 
perty, without  his  interference  or  concur- 
rence. 

When  the  tenant  to  the  writ  of  entry  is 
made  hy Jine,  it  is  sufficient  that  the  fine  is 
levied,  as  of  the  same  term  (A)  in  which  the 
recovery  is  suffered.  A  fine  levied  by 
tenant  in  tail  in  b.  prior  term,  without  any 
declaration  of  the  use,  will,  by  construction^ 
be  deemed  a  fine  levied  to  the  conusee  for 
his  own  use,  so  as  to  keep  the  freehold  in 
him,  to  make  him  tenant,  even  notwith- 
standing a  long  interval  has  elapsed,  and 
there  was,  at  the  time  of  levying  the  fine, 
no  declared  intention  of  suffering  a  common 
recovery  (i). 

The  subsequent   transaction    rebuts  the 

[h)  Phetyplace  v.  ,     Gilb.  £q.   Cases  16.  2  Salk. 

3  Keb.  507.  C76. 

(t)    AUhdm    T.    Anglesey,         F^got  on  Rec.  62. 
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presumption  of  a  resulting  use  in  favour  of  [  37  ] 
the  conusor. 

Also  a  recovery  will  be  good,  when  the  te- 
nant to  the  writ  of  entry  is  made  by  fine, 
notwithstanding  the  fine  shall,  after  the 
recovery  has  been  suffered,  be  reversed  foi' 
error  {k) 

The  fine  remains  in  force  till  avoided,  and 
the  conusee  has  the  freehold,  till  that  free- 
hold  is,  by  avoiding  the  operation  of  the  fine, 
defeated  ;  so  that  the  freehold  continues  in 
the  conusee  till  the  writ  of  entry  is  brought, 
and  this  is  all  the  law  requires  :  for  as  a  ge^ 
nerairule,  at  common  law,  it  was  sufficient^ 
that  there  was  a  good  tenant  to  the  writ  of 
entry  at  any  time  before  judgment  (/).; 
namely,  l)efore  the  return  of  the  writ  of 
entry,  or  of  the  summoneas  ad  warrantizan-- 
dum^  on  which  the  recovery  is  grounded, 
and  to  which  it  relates  (m). 

In  this  particular  there  is  a  difiference  be« 
tween  a  tenancy  to  a  writ  of  entry,  made  by 
a  fine  voidable  for  error,  and  by  a  bargain 
and  sale,  which  becomes  void  for  want  of 
enrolment  in  due  time,  as  will  be  observed 
in  the  further  consideration  of  this  subject. 

There  is  also  a  difference  between  a  tenancy 
to  a  writ  of  entry  made  by  fine,  and  by 

(k)  Lhyd  V.  Evel^,  2  (/)  Lney  y.  WilHams,  2 
Salk.  508.  Salk.  368.  Pii^t,  30. 

(m)  Pig.  29^30. 
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feoSmtnt.  A  fine  is  an  acknawledgment  of  a 
feoffment  on  record  {n) :  but  unless  the  co-: 
t  "^^  Jttuisoir  in  the  fine  has  the  freehold,,  the  free- 
hold will  not  pass  {e).  A  feoffment  will,  from 
its  peculiar  properties,  gain  a  freehold^  and 
make  a  good  tenant  to  the  writ  of  entry  {p). 
The  tenant  to  the  writ  of  entry   is  fre^ 
quently  made  by  burgam  and  sale  inrolled  ; 
and  .the  recovety  grounded  on  the  bargain 
anid  sale  will  be  good,  notwithstanding  the 
inirolment  takes  place  subsequent  to  the  term 
in  which  the  recovery   is  suffered  ($().     On 
account  of  the  peculiar  properties  of  a  bar- 
gain and  sale^  the  recovery  will  be  void,  or 
rather  voidable,  unless  the  bargain  and  sale 
shall  be  inrolled  in  due  time,  namely,  with- 
in six  lunar  months*  (r).     For  though  it  is 
HOW  agreed  that  the  bargain  and  sale  ope* 
rate&  m^/anfer  on  the  freehold^  yet  this  ope- 
ration is  subject  to  an  implied  cotiditioii>» 
thlt  the  grant  shall  be  deemed  void  ab  mi- 
tie,  Bnless  the  inrolnient  shall   take  place 
within  the  limited  time.      This  point  is  an 
anomaly  in  law  ;  and  is  the  resell t  of  the 

{n)  2  Bhrck.  Com.  348.  {q)  Hynde's  cawf,  4  Co.  n. 

io)  Dormer  v.  Parkharst^  a  Pig.  56. 

Atk.  1;35.  (r)  Mallcry  v.  Jennings ,  2 

(p)   Pi^t,    4a   Litt  Mc.  In»t.     094.      Shep.     T^uch* 

611.  Co.  Lilt.  830.  b.  22«. 

Taylor  ex.  dem.   Atkyns  y»  Lellinghamy*  Alsop^^lnst. 

Honte,  1  B«rr.  60.  5  Bfc-o.  Par.  97b. 
Ca».  247  it'  to  the  dontfiiry . 
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provisions  of  the  statute  of  inrotmeiit/  and 
not  of  the  rules  of  the  common  law.  By  the 
roles  of  the  common  law,  provided  there 
was  a  seisin  at  the  time  when  the  writ  of 
entry  was  sued,  that  seisin  would  have  sup- 
ported the  recovery,  although  the  seisin 
was  defeated,  after  judgment  given,  by  a 
condition  {s),  or  evicted  by  an  elder  title. 
It  is  said  irfter  judgment,  for  a  recovery  ii* 
fortnedon  against  the  tenant,  pending  th«. 
writ^  abated  the  writ  (f). 

The  observations  which  have  been  offered 
suppose  it  to  be  essential^  that  the  instru-^ 
ment,  which  is  in  the  form  of  a  bargain  and 
sale,  should  operate  in  that  mode.  Should 
circumstances  allow  of  the  operation  pf 
the  instrument  in  a  diflferent  mode;  forr  39  ] 
example,  as  a  gtantf  so  as!  to  pass  the 
fice^hold ;  or  as  a  mrrefider.  so  that  the  im-- 
mediate  freehold  may  be  in  the  person  named 
as  tenant :  resort  may  be  had  to  that  con-^ 
struction,  to  support  the  operation  of  the 
deed,  and,  through  its  medium,  the  validity 
of  the  recovery.  In  all  cases  of  this  sort, 
with  the  exception  of  the  case  of  a  bargain 
and  sale  inrolled,  it  is  sufficient  that  the 
freehold  was  in  the  tenant  at  the  time  when 
the  recovery  was  strffered ;  or  appears  to  have 
been  in  him  during  that  term  {iC\ :  and  the 

[s)  1  Keb.  785,  («)  14  Geo.  2.  9i  20. 

(I)  1  Ld.  Raym.  476. 
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point  to  be  regarded  is^  Avhetber  the  deed 
under  consideration,  bad  by  any,  and  what 
mode  of  operation,  the  effect  of  giving  the 
tenant  the  seisin  of  the  immediate  freehold. 

When  a  recovery  is  to  be  suffered  of  lands 
of  considerable  value^  or  of  lands  intended  to 
be  sold  in  parcels,  it  is  prudent  to  have  the 
tenant  to  the  writ  of  entry  made  by  bargain 
and  sale  ;  or  at  least  by  some  deed  iiiroiled : 
so  that  future  purchasers  may,  by  referring 
to  the  inrolment,  and,  if  necessary,  taking 
an  office  copy,  have  complete  evidence  of 
the  recovery  deed  ;  and  that  the  owner  may 
not,  on  a  sale  in  parcels,  be  bound  to  give 
copies  of  the  recovery-Kieed  to  the  pureha-^ 
sers  {v).  A  fine  is  sometimes  levied  with 
this  view. 
[  40  ]  It  is  agreed  that  bargains  and  sales  mere- 
ly give  an  use,  executed  into  estate  by  the 
statute  for  transferring  uses  into  possession 
(«?).  On  this  account  no  use  can  be  declared 
of  the  seisin  of  the  bargainee.  Such  ulte- 
rior use  is  an  use  upon  an  use  (r). 

These  observations  are  inapplicable  to 
uses  declared  in  a  bargain  and  sale,  of  a  re- 
covery suffered,  or  to  be  suffered.  In  that 
case  the  uses  are  to  arise  from  the  seisin  of 
the  recoveror,  and  not  from  the  seisin  of  the 

[v)  See  infra,  chap,  on  Bar-         [x]  TyrrtVi    case.    Dyer, 
sains  and  Sales.  165,  a. 

(to)  27  H.  YIII.  c.  10. 
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bargainee  (y).  The  rule  that  a  use  cannot 
arise  on  the  seisin  of  a  bargainee,  is  confined 
to  bargains  and  sales,  to  operate  through 
th^  medium  of  the  statute  for  transferring 
uses  into  possession,  (z) 

Bargains  and  sales,  which  pass  a  common 
law  seisin,  do  not  fall  within  the  scope  of 
this  rule.  This  point  will  be  more  fiilly 
illustrated  in  the  chapter  on  bargains  and 
sales. 

When  the  tenant  to  the  writ  of  entry  is 
made  by  any  other  means  than  a  fine,  or  by 
bargain  and  sale  inrolled,  it  is  necessary 
only  to  take  care  that  the  conveyance  is 
sufficient,  in  point  of  law,  to  transfer  the 
immediate  freehold  to  the  intended  tenant. 

In  the  instance  of  a  feoffment  there  must[  41  ] 
be  livery  of  seisin.  In  case  of  a  grant,  there 
must  be  a  remainder,  reversion,  or  an  incor- 
poreal hereditament.  And  in  the  instance 
of  a  release  in  enlargement  of  an  estate, 
there  must  be  an  estate  capable  of  enlarge-- 
ment.  These  estates  must  be  conveyed,  at 
least  appear  to  be  conveyed,  so  as  to  vest 
the  freehold  in  the  person  named  as  tenant, 
during  the  term  in  which  judgment  is 
given,  in  the  recovery  {a). 

In  all   the    instances  which  have   been 
stated,  when  the  deed  cannot  operate  in  the 

( »)  Wthh  V.    JVecl,    Cro.         (z)  27  tt  Vm.  c.  10. 

(a)  14  Geo.  2,  c.  20. 
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precise  mode  in  which  it  was  intended  to 
have  effect,  it  is  to  be  considered  whether 
it  cannot  operate  with  effect  in  some  other 
mp^?-  The  general  rule  is^  ^*  that  the 
construction  be  such,  that  the  whole  deed 
and  every  part  of  it  may  take  effect^  and 
as  much  effect  as  may  be  to  that  purpose 
'^  for  which  it  was  made :  so  as  when  the 
deed  cannot  take  effect  according  to  the 
letter,  it  be  construed  so  as  it  may  take 
some  effect  or  other  {b)  "  and  this  rule  is 
highly  favoured^  and  receives  a  very  libeml 
interpretation  and  extensive  application  {e). 
In  many  instances^  a  title,  deemed  de^ 
fective  for  want  of  due  inrolment^  might 
be,  and  in  point  of  practice  may  be  sup^ 
ported  ;  by  considering  whether  thfe  deed 
though  invalid  as  a  bargain  and  sale  inrol* 
led,  may  not  operate  as  a  grant,  and  pass 
the  freehold  in  that  mode. 

At  the  common  law  there  were  only  four 
species  of  assurance  ;  a  feoffment,  a  grant, 
a  lease,  and  a  release  in  enlargement  of  an 
estisite  previously  granted. 

Unless  the  owner  had  the  possession,  he 
had  not  any  right  to  make  livery  of  seisin  ; 
nor  could  he  make  livery  of  seisin  with 
effect,  unless  the  tenant  in  possession,  con- 
sented to  give  up  the  possession,  at  least 

[b)  Shep.  Touch.  84  WiUes'i  Rep.  682.   9  Wilt. 

(c)  Bae    V.   Tammer,  75. 
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pro  kac  vice,  or  assented  to  the  lireiy.     All 
reversions  and  remainders  expectant  on  any 
particular  eartate,  even  on  an  estate  at  will, 
OF  a  tenancy  by  copyhold  ;  and  also   all  in* 
corporeal  hereditaments  were  alienable  to  a 
strangei'  by  noeans  of  a  grant  by  deed  :  and 
this  grant  was  inchoate  only,  till  the  te- 
nant had  attorned,  or  in  other  words,   con- 
sented   to   the    grant..      The    statute     of 
4  atid   5  Ann.  c.   16.  for  the  amendment 
of  the  law,  superseded  the  necessity  of  at- 
tornment ;    so  that  now,    notwithstanding 
the  doctrine  adverted  to  by  Mr.  Fearne,  {d} 
to  the  contrary,  a  grant  by  a  person  having 
an  incorporeal   hereditament,  or  having  a 
reversioti   or  remainder  expectant  on   any 
particular  estate,  (and  for   the  purpose   of 
these  observations,  it  is  necessary  only  to 
notice  a   term  for  years,   or  at  will,)  will 
immediately,    and   by  its    own   operation, 
pass  the  freehold  to  the  grantee. 

'  « 

Who   shall  be  a  sufficient  Tenant  to  a    Writ[  42  } 
of  Entry ^  in  Point  of  Estate. 

The  law  has  carefully  distinguished  be- 
tween those  estates  which  are,  and  those 
which  are  not  of  a  freehold  quality.  It  is 
of  general  utility,  and  of  the  first  impor- 
tance, with  a  view  to  the  validity   of  reco- 

[d)  Fearne's  Poalllu  dSu 
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veries,  to  acquire  a  correct  knowledge  of  the 
.  nature,  gradation,  and  extent  of  estates  ; 
and  the  author  cannot,  in  his  own  opinion, 
render  a  more  acceptable  service  to  those, 
for  whose  use  these  observations  are  intend- 
ed, than  by  taking  a  comprehensive  view 
of  this  subject,  and  offering  such  practical 
deductions  as  arise  out  of  the  same.  He 
will  therefore  fully  discuss  this  learning,  in 
the  chapter  on  surrenders  ;  or  on  merger ,  as 
connected  with  that  head  of  the  law.  At 
present  it  will  be  sufficient  to  observe,  that 
estates  are  divided  into,  estates,  1st  of  Jree^ 
hold,  and  2d,  not  oi freehold.  Estates  of  free- 
hold are  again  divided  into  estates  which  are 
of  inheritance,  and  estates  which  are  not  of 
inheritance  {e). 

Estates  which  are  not  of  freehold  are 
merely  chattel  interests.  Of  this  descrip- 
[  43  ]tion  are,  1st,  terms  of  years  ;  2d,  interests 
by  statute  merchant,  statute  staple,  and 
elegit ;  and  3d,  other  uncertain  interests 
as  a  devise  to  executors  till  debts  are 
paid  (/). 

By  these  chattel  interests,  no  right  to  the 
freehold  is  conferred  ;  and  for  this  reason, 
when  the  person  against  whom  the  writ  of 
entry  is  brought,  has  merely  a  term  for  years, 
or  any  other  interest  less  than  the  freehold, 

[e)  Essay  on  Estates,  114.        Chap,  on  Chattel  Interests. 
(/)  Essay  on  EsUtes,  603. 
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the  recovery  will  be  defective.  Aii  estate  to 
a  man'for  99>  or  any  other  number  of  years, 
if  he  shall  so  long  Hve,  is  a  mere  chattel  in- 
terest. The  owner  of  such  an  interest  can- 
not either  be,  or  make  a  good  tenant  to 
the  writ  of  entry  {g). 

In  one  instance,  by  the  rule  of  the  com- 
mon law,  a  termor  for  years  might  by  the 
mere  act  of  law,  without  descent,  have  be- 
come the  freeholder.  This  hapened  by 
occupancy^  when  the  law  cast  the  freehold  on 
the  occupier  (A).< — That  case  is  an  anomaly. 
The  occupier  was  the  tenant  of  the  freehold 
by  reason  of  the  occupancy  (i).  Though 
his  possession,  under  the  term,  was  the  cause 
of  his  occupancy,  the  term  was,  in  the  con- 
clusion, that  he  had  the  freehold  totally  dis- 
regarded. Had  a  stranger  been  found  th^C  44  ] 
occupier,  he  would  have  had  the  freehold 
as  occupant. 

By  the  statute  law  (^),  the  executors  and 
administrators  are  substituted  in  the  place  of 
the  gei^ral  occupant :  and  Mr.  Hargrave 
(/)  observes,  "  the  title  by  general  occu- 
pancy is  now  universally  prevented  by  the 
Stat,  of  29  Car.  II.  c.  3.  sect.  12 ;  and  14 
Geo.  II.  c.  20.  sect.  9.*' 

{g)  Smith  ex  dem.  Dormer         (i)  Hale*f  Notes  to  Co.  LHt. 

Y.  Parkhurst,  3  Atk.  135.  41,  b. 

(A)  Hale'8  Notes  to  Co.  litt.  (*)  29  Ctot.  2,  c.  3,  6e<i.  12, 

41,  b.  Pig.  on  Recov.  .36.  14  Geo.  2,  c.20.  s.  9. 


Harris  v.  Fielding,  1  Keb.         (/)  Hary.  €d.  Litt.  41,  b. 
7i5.  note  5. 
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The  statutes  however  have  not  substf-' 
luted  an  occupant  in  those  instances  in  whicU 
by  law  there  could  not  be  a  general  ©ecu-- 
pant,  as  in  copyholds,  and  in  rents,  a»^ 
other  incorporeal  hereditaments  {m).  And  it 
was  strenuously  urged  by  Lord  RedesdalCy 
while  chancellor  in  Ireland  (ti)  that  the 
executors  or  administrators  never  could,  bv 
law,  have  been  special  occupants.  In  Ripley 
v.  Waterworth  («>),  Lord  Eldon  did  not  fuilly 
subscribe  to  this  doctrii>e. 

And  there  i^  one  case  in  which,  per- 
haps, there  may  for  a  time,  even  at  this 
day,  be  a  freehold  by  general  occupancy-^ 
namely,  in  the  interval  between  the  death 
of  a  tenant  pour  autre  vie  ^  who  dies  intestate,, 
and  the  time  of  obtaining  letters  of  admi* 
nistration  of  his  effects.  Without  allowing 
a  title  by  occupancy  to  exist,  for  tlw  inter- 
mediate time,  the  maxim  ofthelaw,  which 
do  earefiilly  guards  against  the  abeyance  of 
the  freelwld,  would  be  i-nfringed.  Unless  the 
law  leaves  the  freehold  open  to  occupancy 
during  the  intermediate  time,  it  must  be 
assumed  that  the  statute  of  14  Geo.  II.  re- 
quires thp  construction^  that  it  gives  to  the 
administrator  a  title  by  relation  ;  and  this^ 
construction  must  proceed  ou  the  ground 

'     \m\  WUhers    v.     Withers^  2  Bl.  Com.  260.  and  see  a 

Ambl.  151.  East.  27(5. 

Zoack  V.    Fone,  7  East.  (n)  1  Scb..ai)dLef.288.. 

186:  [p]  7  Ve8.  J.  425,  440. 
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that  no  inconvenience  will  be  produced,  as       . 
administration  can  be  obtained  by  a  stranger, 
incase  the  party  who  is  entitled  to  adminis-C  45  ] 
tration  shall,  on  being  cited,  refuse  to  take  ' 

^  letters  of  administration. 

Thus  the  freehold  of  the  church  will  be  in 
abeyance,  till  a  successor  to  the  parson  shall 
be  appointed  (/>) ;  and  on  the  death  of  the  te- 
nant pour  autre  vie,  leaving  the  possession 
vacant,  the  freehold  will  be  in  abeyance  till 
some  one  enters  (y).  The  former  hypothesis 
is  most  consonant  with  our  system  of  tenures. 
Thus  in  the  case  of  the  birth  of  a  posthu- 
mous child,  the  heir  for  the  time  being  is 
'  allowed  to  take  (r) :  and  the  statute  of  Will. 
III.  {s)  applies  07ily  to  posthumous  children, 
who  are  to  take  by  purchase,  on  the  death 
of  their  parent ;  and  consequently  are  in  esse 
to  many  purposes  {t). 

All  estates  of  inheritance  are  estates  of 
freehold.  Estates  of  freehold,,  however,  are 
not  necessarily  estates  of  inheritance. 

Under  the  division  of  estates  of  freehold, 
may  be  classed, 

Tirst^  The  estate  of  tenant  for  his  Qwn 
life. 


(p )  Co.  Litt.  342,  b.  (#)  10  &  11  Will.  III.  c.  16. 

\i)  Ibid.  \t)  Doe  V.    Clarkty  2  H. 

(r>  Shelley' »    case,     1   Co.  Black.  401. 

M,b.Watkin8'Des<^nt,ch.4.  MUlar  v.  Turner,  1  Vcm* 

BmMt  V.  Bassett,  3  Atk.  87. 
207. 
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Secondly y  For  the  Jifc  of  another  person, 
or  pour  autre  vie. 

Thirdly y  For  the  joint  lives  of  several  per* 
sons. 

[  46  ]  Fourthly,  For  a  period  which  is  circum- 
scribed by,  and  may  determine  during  a  life 
or  lives,  as, — 

1st,  During  widowhood. 

2d,  During  chastity. 

3d,  While  sole. 

4th,  Till  the  return  of  A.  from  Rome,  and 
the  like  ;  of  which  a  great  variety  of  exam- 
ples, with  the  circumstances  distinguishing 
estates  of  uncertain  duration,  which  are  of 
freehold,  from  those  which  are  of  inheritance, 
will  be  found  in  the  essay  on  estates  (w). 
Some  of  these  estates  of  mere  freehold  may 
be  transmissible  to  heirs,  or  heirs  of  the  body; 
still,  however,  they  are  merely  estates  of 
freehold  and  not  of  inheritance.  The  heir& 
are  to  take  by  special  occupancy  or  desig- 
nation, not  by  descent  {v). 

Estates  of  inheritance  are, 

1st,  Estates  in  fee  simple. 

2d,  Qualified  fees. 

3d,  Determinable  fees. 

4th,  Fees  subject  to  conditions. 

(v)  Chap.  Estates  for  Life.  l>«e  d.  Blake  v.  Luxtoh,  0 

[v)  Low  V.  Burron,  3  P.  W.  Tf  TO  Rep.  289. 

26%  Rifley  V.    Wattrtoorth,  7 

Grey  v.  Manoek,  stated  6  Yes.  jui^  425. 

Term  Rep.  292. 
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5th,  Fees  coBditioiial,  and 

6th,  Estates-tail,  in  all  their  varieties  {w). 

^And  whatever  is  tlie  nature  or  extent  of[  47  ] 
the  freehold,  vested  in  tlie  tenant,  whefchei: 
it  is  of  the  superior  or  inferior  denomination^ 
is  of  no  material  importance  to*  the  validity 
of  the  recovery.  All  that  is  regarded  is; 
that  the  tenant  should  have  the  freehold :  no 
attention  is  paid  to  the  circumstanfce,  that 
the  estate  is  absolute  or  conditional,  indefi<«> 
'  bite  or  determinable.  It  will  be  sufficient^ 
even  though  it  should  continue  in  the  tenant 
only  for  an  instant ;  as  in  case  of  a  grant 
m^Ae  within  the  term  to  A«  and' his 'heirs, /li? 
he  shall  be  tenant  of  thefreehaid.  Though  the 
freehold  commences,  and,  as  it  should  seem^ 
determines  in  the  same  instant,  under  this 
grants  the  rule  of  law,  which  requires  the 
tenant  to  have  the  freehold  before  judgment 
is  given,  will  be  satisfied. 

■ 

Who  shall  be  said  to  have  the  Freehold.       r   43  3 

The  law  does  not  merely  and  simply  re- 
quire that  the  tenant  should  have  an  estate 
of  freehold. — Any  estate  of  freehold  or  in- 
heritance would  answer  that  description. 
He  must  have  that  esftate  which  confers 
the  interest,  emphatically  denominated  the 
freehold:    in  other   words,    the  immediate 

[w)  Essa}von  Estates,  Coap.  Fee. 
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freehold  ;  namely,  the  first  of  all  the  estates 
of  freehold.  For  example,  when  A.  is  tenant 
for  life,  remainder  to  B.  for  life,  in  tarl»  or 
in  fee,  B.  has  an  estate  of  freehold,  but  A. 
Jias  the  immediate  freehold  ;  and  it  is  he,  or 
the  person  claiming  under  his  conveyance, 
yrho  must  (to  bar  tl\e  estate- tail,  &c*)  b* 
named  tenant  in  the  proceedings  {x) :  unless 
indeed  an  end  be  put  to  his  interest,  by  the 
surrender  or  merger  of  his  estate  ;  so  as  to 
accelerate  the  remainder  or  reversion,  and 
thus  confer  on  the  owner  of  the  remainder 
or  reversion  the  title  to  the  immediate  free- 
hold. And  it. is  immaterial  whether  the  te- 
nant has  the  freehold  in  fact,  or  the  freehold 
in  law  only,  as  an  heir  before  entry  [y). 

Another  conclusion    to    be    drawn  from 
these  observations  is,  that  the  tenant  must 

have  the  estate  of  freehold.  A  mere  contin^ 
gent  executory  interest  is  not  any  estate  :  such 

interest  will  not  answer  the  description  of  an 
estate  of  freehold  {z). 
[  49  ]  Whoever  wishes  to  understand  this  sub- 
ject in  a  scientific  manner  must  study  the 
learning  of  real  actions.  As  an  introduction 
to  this  interesting  subject,  the  chapter  on 
Freeholds  in  the  Essay  on  Estates^  will,  it 
is  hoped,  be  found  of  some  use. 

(*)  Pigot,  87.  {*)  See  Tracts  on  Cro§»  Re^ 

Smith  ex.  dem.  Dormer  ▼.      mainders,  Index,  to.  Exeeur 

Parkhnnt,  3  Atk.  135.  tory. 

(y)  See  Piggot  Y.  Waller,  ' 

7Vet,J.98. 
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¥Vho,  m  Point  of  Estate,  &c-  can  make  a  suf--^  50  ] 
Jicient  Tenant  to  the  Writ  of  Entry  ;  and  to 
w^hat  extent  in  Point  of  Shake* 

Any  person  in  whom  the  freehold  is  vested, 
may  convey  it  by  a  formal  and  efficient  in- 
strument, unless  incapacitated  by  infancy, 
coverture,  idiocy,  or  lunacy.  ^ 

The  freehold  in  all  cases  belongs  either  to 
one  person  ^oieiy  ;  or  to  several  personsjoin/- 
fy  ;  or  to  several  persons  in  common  or  seve-- 
ralty  ;  or  to  two  persons  as  tenants  by  in^ 
tireties  («).  Thus  there  will  be  either  a  sole 
tenant  of  the  freehold,  joint-tenants,  te- 
nants in  common,  or  tenants  by  entireties. 
,  Again,  persons  are  to  be  considered  as 
having  tlie  freehold  either  in  their  own 
right,  or  in  right  of  some  other  person. 

When  a  person  is  solely  seised,  he  alone 
may  be,  or  may  make,  a  tenant  to  the  free- 
hold of  the  intirety. 

When  several  persons  are  seisedt)f  the  free- 
hold as  joint  tenants^  or  tenants  in  common^ 
neither  of  them  can,  by  a  conveyance,  make 
a  tenant  of  the  freehoW  for  more  than  his 
aliquot  part.     Nor  can  a  tenant  in  common 

(a)  Essay  on  Estates,  intro-  Beaumont* s    case,    9    Cow 

doctory  Chap.  p.  46.  1S8,  b« 

Grtneley^s  case,  8  Co.  71,  b. 
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[  51  ]  be  considered  as  a  good  tenant  for  more  than 
his  particular  share.  A  joint^tenant  cannot 
convey  more  than  his  aliquot  part.  If  the 
writ  is.  brought  against  him  as  sole  tenant, 
and  he  takes  the  defence  on  himself,  there 
will  be  a  good  tenant  to  the  writ  of  entry 
for  his  part  only.  Notwithstanding  joint- 
tenants  are  seised  per  my  8f  per  tout^  and 
joint-tenancy  is  only  a  plea  in  abatement  {b) ; 
yet  the  want  of  the  freehold  for  the  remain- 
ing parts  will,  as  to  those  parts,  affect  the 
validity  of  the  recovery.  The  Marquis  of 
Winchester's  ca^e  (c)  was  decided  on  this 
•  ground. 

Sole  tenancy  is  also  a  plea  in  abatement* 
But  if  the  writ  be  birought  against  seyeral, 
when  one  of  them  alone  has  the  freehold,  the 
recovery  will  be  good  {d). 

Tenancy  by  intireties  is  peculiar  to  hus- 
band and  wife,  and  arises  from  the  legal  no- 
tion of  the  unity  of  their  persons  (e). 

In  all  cases  of  several  tenants,  it  is  essen- 
tial  that  each  of  these  persons  should  be,  or 
should  convey  to,  the  person  named  as  te- 
nant in  the  writ  of  entry,  in  order  that  the 
recovery  may  be  good  for  his  share. 
[  52  ]  As  to  joint- tenancy,  and  tenancy  in  com- 
mon, under  limitations  in  conveyances  to 


h)  Booth's  Real  Actions,  31.  (e)  Litt  s.  201. 

c]  3  Co.  1,  aud  supra,  p.  31.  Essay  on  Est.  46, 

Eare  v.  Siww^  Plow.  451 . 
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uses  (f\  and  in  wills  (g),  the  freehold  may 
vfist  in  one  person »  or  two  or  more  persons, 
subject  to  a  right  of  other  persons  who  may 
come  in  esse,  or  answer  a^  given  description^ 
as  ''  all  my  children  who  shall  attain  $1  . 
years  of  age/'  to  take  jointly,  or  in  common 
with  them ;  so  that  the  freehold  may  shifts  * 
In  a  case  of  this  sort,  it  should  seem  suffi4 
cient,  that  the  person  "^hoyfor  the  time  being 
may  be  entitled  to ^ the  freehold,  should.be 
named  tenant  in  the  writ  of  entry,  or  shouM 
join  in  a  conveyance  to  him  ;  since  the  per^ 
son  named  as  tenant  in  the  writ  of  entry  will 
have  the  freehold  at  the  time. 

But  if  these  persons  have  an  estate^tail,  and 
they  suffer  a  common  recovery  in  which  they 
are  vouched  and  vouch  over,  this  recovery, 
it  is  apprehended^  will,  as  to  the  estate-*tai) 
or  the  remainders  over,  be  binding  for  those 
shares  only,  which  shall  eventually  be  their 
proportion,  when  the  quantum  of  shares 
shall  be  ascertained,  by  a  division  between  all 
the  persons  who  now  are  or  ultimately  shall 
become  entitled. 

To  illustrate  these  observations  :  suppose[  53  ] 
a  devise  to  be  made  to  all  the  children  of 

(/)  Matthews  r.    Temple^  Ig)  Oaies  y.  Jackson,  2  Sir. 

or  Sussex  v.  Temple,  Comb.  11 72, 

467.  Doe  ▼.  Perryn,    3  Tenai 

1  Lord  Raym,  311.  Rep.  484. 

ATuZ/on*^  case,  Dyer,  274,  b.  Goodwyn    v.   Goodwyn;    1 

BrefU's  ase.  Dyer*  da»,  h.  Vea.  22& 
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A.  in  tail,  and  there  is  only  one  child,  and 
he  suffers  a  common  recovery.  Afterwards 
two  children  are  born.  This  recovery  will, 
in  the  first  place,  be  good  for  the  intirety ; 
when  another  child  shall  be  born,  it  will,  at 
least  as  to  that  child,  be  defeated  fora  moiety ; 
and  upon  the  birth  of  the  third  child  it  will 
be  defeated  so  as  to  confine  the  operation  of 
the  recovery  to  one  third  part. 

On  this  point  there  is  not  any  decision. 
For  that  reason,  it  may  be  questioned, 
whether  the  recovery,  though  avoided  in 
favour  of  the  subsequf^nt  born  children, 
would  also,  as  to  the  shares  of  the  subse- 
quent born  children,  be  avoided  against 
those  in  remainder  or  reversion.  The  bet- 
ter opinion,  it  should  seem,  is,  and  so  the 
practice  is  conceded  to  be,  that  the  reco- 
very will  as  to  these  shares  be  avoided  as 
against  those  in  remainder  or  reversion ;  for 
by  relation,  and  in  the  event  which  hap- 
pened, the  child  by  wiiom  the  recovery  was 
suffered,  was  tenant  in  tail,  only  of  one 
third  part  of  the  lands.  These  springing  in- 
terests are  not  merely  collateral.  The  laiids 
and  the  estate  of  the  person  who  has  ac- 
quired a  vested  interest,  are  subject  to,  or 
charged  with,  these  springing  interests,  as 
concurrent  rights. 

The  present  case  must  not  be  confound- 
ed with  cases,  in  which  children,  or  other 


L. 
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persons,  are,  under  like  circumstances,  to 
have  estates-tail,  with  cross  remainders  be- 
tween them  in  tail ;  for  when  there  are  cross  [  54  ] 
remainders,  the  person  suffering  the  reco- 
very has  a  share  in  every  part  of  the  intire- 
ty,  and  the  recovery  may  be  good  under  the 
cross  remainders,  in  respect  of  those  re- 
mainders. As  to  the  shares  in  which  there 
were  remainders  only,  the  estate-tail  will  be 
changed  into  an  estate  in  fee,  subject  only 
to  the  prior  estate- tail,  as  it  arises  and  vests 
in  other  persons,  and  also  subject  to  be  de-  • 
feated  by  the  conversion  and  enlargement 
of  the  estate-tail  into  a  fee-simple.  Though 
the  birth  of  other  children  would  remove 
the  estate,  in  their  shares^  to  a  greater  dis- 
•  tance  from  the  right  of  present  possession, 
yet  a  recovery  duly  suflfered  by  the  only 
child  for  the  time  being,  will  continue  to 
be  a  bar  to  the  remainders  and  reversions 
subsequent  to  the  estate  of  that  child  in 
each  respective  share. 

Sometimes  it  happens  that  one  person  is 
the  heir  in  tail  for  a  time,  and  the  title  of 
such  heir  is  wholly  or  partially  excluded, 
by  the  birth  of  a  more  immediate  heir :  as 
in  the  instance  of  a  gift  to  A.  in  tail,  who 
dies  leaving  a  daughter  his  heir,  and  his 
wife  enseint;  and  the  wife  is  afterwards  deli- 
vered of  a  son,  who  becomes  solefy  heir ; 
or  of  a  daughter,  who  becomes  a  coheir.    In 
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these,  and  the  like  instances^  if  any  can  arise^ 
a  recovery,  suffered  by  the  heir  pro  tempore, 
would,  it  is  apprehended,  be  avoided,  by 
mere  conclusion  of  law^  by  the  birth  of  a 
more  immediate  heir.  At  least  the  recove* 
ry  would  be  so  far  avoided,  that  it  would 
not  bar  the.  issue  in  tail,  of  any.  other  per- 
son than  the  person  who  suffered  the  reco* 
very,  nor  the  reversioners  or  remainder- 
men,  nor  even  the  issue  in  tail  of  the  person 
by  whom  the  recovery  may  be  suffered: 
and  yet  as  against  the  person  himself  suffer-* 
iiig  the  recovery,  it  would  be  good  by  way 
of  estoppel. 

Sometimes  husband  and  wife  have  the 
freehold  by  moieties  ;  sometimes  jointly,  as 
joint-tenants;  sometimes  by  intireties ;  and 
sometimes  the  husband  and  wife  are  seised 
in  right  of  the  wife. 

When  the  husband  and  wife  have  the  free- 
hold  as  tenants  in  common,  then  the  hu£;- 
band  is  solely  seised  in  hi5  own  right,  of  his- 
own  moiety  ;  and  he  and  his  wife  are  seised, 
in  right  of  the  wife,  of  the  other  moiety : 
and  he  as  seised  in  right  of  his  wife,  may 
pass  the  freehold  of  the  moiety  which  be- 
longed to  her  ;  and  may,  by  reason  of  the 
seisin  in  his  own  right,  convey  the  freehold 
of  the  other  moiety. 

And  when  the  husband  and  wife  are  joint- 
tenants,  or  tenants  by  intireti€^>  of  the  free- 
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hpld,  the  convicyanpe  of  the  husband  alone 
will   pass  the  freehold:  and   consequently 
he  alone  may  maHe  a  good  tenant  to  the[  55  ] 
writ  of  entry  (h). 

When  the  husband  and  wife  have  the 
seisin  merely  in  right  of  the  wife,  it  is  uni- 
versally true  that  the  husband  alone  may 
convey  the  freehold  (i). 

In  Pigott,  38,  (citing  2  Inst.  342,  which, 
however,  is  not  material  to  this  purpose,)  it 
is  said,  "  lands  are  given  to  husband  and 
"  wife,  and  the  heirs  of  the  body  of  the  hus- 
*'  band,  remainder  over ;  the  husband  alone 
*'  suffers  a  recovery,  wherein  he  is  tenant 
"  to  the  praecipe,  and  vouches  the  com- 
"  mon  vouchee  :  this  is  no  bar  to  the  issue, 
"  or  him  in  remainder ;  for  the  recom- 
**  pense  cannot  eiiure  to  the  estate, — the 
wife  having  a  joint-estate  with  her  hus- 
band, she  cannot  be  a  partaker  of  the  re- 
compense, because  she  was  no  party  to 
the  recovery  :  for  the  estate  between  hus- 
*•  band  and  wife  is  an  entire  estate,  and  no 
**  moiety  between  them  ;  so  the  husband 
"  alone  no  good  tenant  to  the  praecipe." 

This  case  was  rightly  decided.     The  rea- 
son, however,  to  which  it  is  ascribed  is  not 

(A)  Robinson    v.    Comyns,  Butler's  Co.  Litt.  325.  b,n.  2. 

C«».   T.  Talb.    164.  1   Atk.  Gilb.  Tenures,  108. 

473.  (t )  Robimon  v.  Comtfn's  cas. 

CuppUdike's  case,  3  Co.  G.  T.  Talb.  164.  2  Rol.  Abr. 

Pig.  RecoT.  72.  394, 1.  10.  l»ig.  Rec.  72. 
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[  56  jcorr^t.  The  husband  was  a  good  tenant 
to  the  writ  ;  but  the  objection  was,  and  sd 
it  appears  in  Pigottj  that  his  estate-tail  was 
so  circumstanced,  that  it  was  not  barred  by 
a  recovery,  naming  him  as  tenant.  He 
ought  to  have  conveyed  the  freehold  to  tlie 
person  named  as  tenant,  and  to  have  been 
vouched  ;  and  even  Pigott  admits,  that  in 
this  instance  the  recovery  would  have  been 
good,  had  the  writ  of  entry  been  brought 
against  the  husband  and  wife.  (A:). 

In  support  of  the  opinion  that  the  estate- 
tail  would  have  been  barred  by  a  recove- 
ry, duly  suffered  upon  a.  voucher  of  the 
husband,  and  a  voucher  over  by  him,  Mr. 
Pigott  himself  may  be  quoted  as  an  autho- 
rity. In  page  67,  he  puts  this  case  :  **  if  lands 
"  are  given  to  husband  and  wife,  and  the 
"  heirs  of  the  body  of  the  husband  remain* 
*^  der  to  a  stranger,  and  the  husband,  discon- 
*^  tinues  by  fine  or  feoffment,  or  grants  the 
lands  by  lease  and  release,  or  deed  of  bar- 
gain and  sale  inroUed,  and  a  writ  of  en* 
try  is  brought  against  conusee,  feofee,  or 
*'  grantee,  and  he  vouches  the  husband 
*'  alone,  who  vouches  the  common  vouchee: 
"  this  common  recovery  is  good,  and  bars 
^'  the  estate- tail  and  all  remainders,  but  not 
**  the  wife's  estate." 

[k)  Pigott  on  Recoveries,  70.    Owen  and  MorgmCi  Ca«  3.  Co*  5« 
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To  all  these  cases  one  general  observation 
may.  be  applied.  In  each  instance  the  re- 
covery was  defective,  on  the  ground  that 
it  was  suffered  by  the  husband  as  tenant^  and 
not  a  vouchee.  A  recovery  suflFered  by 
him  as  vouchee  would  have  been  free  from[  57  ] 
objection,  provided  the  writ  of  entry  had 
been  prosecuted  against  some  person  in 
whom  the  freehold  had  been  vested,  by 
means  of  a  conveyance  made  by  Mm.  For 
example,  in  Cuppledike^s  case  (/),  husband 
and  wife  were  seised  to  them  and  the  heirs 
-male  of  the  body  of  the  husband,  with  re- 
mainder over;  and  the  husband  discontinue 
edv  and  thie  writ  of  entry  was  brought  against 
the  discontinuee ;  and  the  husband  was 
vouched,  and  he  vouched  over.  This  reco- 
very was  held  a  good  bar  to  the  remote 
estate-tail  of  the  husband,  and  the  remain- 
ders, &c.  expectant  on  the  estate.  The  lan- 
guage of  the  judgment,  as  reported  by  Lord 
Coke^  is,  **  This  recovery  shall  bind  the  re- 
**  mainder ;  for  here  was  a  lawful  tenant  to 
the  praecipe,  and  although  Francis  (the 
husband),  who  had  the  estate-tail,  be  only 
vouched,  and  not  Elizabeth  (the  wife), 
who  had  a  joint  estate  with  him,  yet 
'^  Francis  coming  in  as  vouchee^  he  comes  in, 
in  privity  of  the  estate-tail,  and  not  of 
any  other  estate;  and  the  recoveror  in 

(/)  3  Co.  6. 
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^^  value  gave  recompense  to  the  tail  which 
"  Francis  had,  and  to  the  remainders  over.'* 
[  58  ]  Another  distinction  to  be  collected  from 
the  case  in  Pigottj  p.  38,  is,  that  when  the 
husband  and  wife  are  seised  to  them  as  te- 
nants by  intireties,  and  to  the  heirs  of  the 
body  of  the  husband,  so  that  there  is  a  joint 
freehold  in  the  husband  and  wife,  and  the 
inheritance  in  the  husband  solely ;  this 
estate-^tail  is  to  be  barred  either  by  a  reco^ 
very  suffered  by  the  husband  and  wife^ 
jointly  as  tenants,  or  by  the  husband  alone 
as  vouchee;  so  that,  though  the  husband 
alone  may  make,  he  alone  cannot,  under 
these  circumstances,  and  with  a  view  to  bar 
his  estate-tail,  be,  a  good  tenant  to  the  writ 
of  entry.  Such  is  the  conclusion,  apd  a 
strange  one  it  is,  from  Owen  and  Morgan^* 
case  (w).  The  point  will  be  more  minutely 
examined  in  considering  the  doctrine  of 
.   Voucher. 

■ 

In  practice,  a  question  frequently  arises, 
whether  a  mere  trustee  may,  either  alone,  or 
with  the  consent  of  the  cestui  que  trust,  lend 
his  assistance  towards  suffering  a  recovery. 
This  question  is  more  important  when  there 
is  a  declared  trust  for  supporting  contin- 
gent remainders. — It  is  agreed,  the  recovery 
will  be  good  at  law,  and  though  equity  will 

(m)  3  Co.  6,  k  View  of  the  Rule  in  Shelley's 

3  Co.  6,  b.  case,  87. 
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not  compel  the  trustee  to  join  in  the  proceed- 
ings for  suffering  a  recovery,  the  better  opi- 
nion seems  to  be,  they  will  not  charge  him 
with  a  breach  of  trust  for  giving  his  concur- 
rence. 

Trustees,  however,  are  very  cautious  how  [  59  ] 
they  join  in  any  acts  which  may  affect  the 
interest  of  third  persons ;  and  purchasers 
under  titles  so  circumstanced  feel  conside- 
rable difficulty  in  being  satisfied  of  their 
i^curity.  This  point  was  examined,  and 
fully  discussed^in  the  case  of  Moody  v.  ^a/- 
ters  (n) ;  and  though  the  decision  supported 
the  recovery,  the  arguments  adduced  as 
props  to  sustain  the  title,  show  that  the 
general  question  is  attended  with  as  much 
difficuUy  as  there  was  prior  to  that  deci- 
sion. 

Other  points  peculiar  to  equitable  reco- 
veries have  been  noticed  under  the  division 
in  which  they  are  considered* 

It  remains  only  to  be  observed  under  this 
head^  that  a  termor  for  yearsy  or  other  ^  per- 
son having  a  chattel  interest,  cannot  be  a 
good  tenant  to  a  writ  of  entry.  That  there 
may  be  a  good  tenant  to  a  writ  of  entry  by 
his  means,  he  must  make  a  feoffi^ent  and 
gain  the  freehold  by  disseisin ;  the  better 
opinion  is  that  the  feoffment  of  a  tenant  for 
years  will  gain  the  freehold. 

(n)  16  Ves.  jun.  283. 
VOL.   I.  P 
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Indeed  no  doubt  could  have  been  reason- 
ably entertained  on  this  point,  if  the  court 
of  King's  Bench,  and  afterwards  the  House 
of  Lords,  had  not  decided  the  contrary  in 
Taylor  v.  Horde  {o). 

Lord  Hardwicke  viewed  the  feoffment  of 
a  tenant  for  years,  as  acquiring  the  free- 
hold (p);  so  does  Mr,  Butler  in  his  excellent 
note  to  Co.  Litt.  330,  b  :  and  it  is  hardly 
[  60  ]  possible  to  conceive  on  what  principle  of 
tenure  the  decision  of  Taylor  v.  Horde  can 
be  supported.  And  on  reoent  occasions 
the  courts  have  allowed  that  Lord  Mans-- 
Jield^s  doctrine  in  that  case  cannot  be  sus- 
tained. To  these  observations  it  may  be 
added  that  Mr.  Pigott  {q)  admits,  that 
though  a  tenant  to  the  praecipe  be  abso- 
lutely necessary  in  every  common  reco- 
very, yet  if  it  be  by  disseisin^  it  is  good  in 
many  cases.  Lord  Mansfield  does  not  con- 
trovert this  doctrine.  The  point  on  which 
he  differs  is,  that  a  termor  for  years  cannot 
by  his  feoffment  gain  the  freehold  by  dis- 
seisin. Aware,  however,  that  his  argu- 
ment rested  on  grounds  which  were  disput- 
able, he  resorted  to  the  common-law  doc- 
trine of  fraud,  and  attacked  the  recovery 
in  Taylor  y.  Horde,  on  that  head. 

(o)  1     Burr.   60.    Cowper,  [q)  Pig.  Rec.  40. 

680.    5  Bfo.  P.  Cas.  247.  And  see  Uncolm  CMUge 

(p)d  Atk.  140.     3  Atk.  case,  3  Co.  59. 
339. 
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.  Ai  what  Time  the  Tenant  must  have  thel  61   ] 

Freehold. 

By  the  common  law,  it  was  necessary  that 
the  tenant  should  actually  have  been  seised 
of  the  freehold  during  the  pendency  of  the 
suit,  and  at  some  time  before  the  recovery 
was  suffered,  in.  other  words,  judgment 
given ;  and  consequently  that  livery  of 
seisin,  when  such  livery  was  necessary, 
should  have  been  made,  or  the  deeds  have 
been  executed,  &c.  before  judgment  given 
(r).  *  Now  by  the  statute  law,  it  is  suffi- 
cient that  the  deeds  making  the  tenant  to 
the  prof^^ip^,  or  writ  of  entry,  should  appear 
to  be  dated  in  the  term  in  which  the  reco- 
very is  suffered,  although  they  are  exe- 
cuted after  judgment  given,  or  even  writ  of 
seisin  awarded. 

By  the  statute  of  14  Geo.  2.  c,  20.  it  is 
recited,  ^*  that  it  has  frequently  happened 
^  that  the  deeds  for  makins;  the  tenants  to 
'*  the  writs  of  entry,  or  other  writs  for  suf- 
**  fering  common  recoveries,  have  been 
"  lost,  or-  that  the  fines  or  deeds,  making 
"  the  tenants  to  the  said  writs,  have  not 
**  been    levied   or   executed    till   after  the 

judgment  given  in  such  recoveries,  andf  62  ] 
the   writ   of  seisin  awarded,   by    reason 
whereof  great  doubts    have   arisen  whe- 
^  ther  such  recoveries,  for  want  of  proper 

[r]  Lacey  v.   WillioMS,        2  Salt  r>68,  1  Lord  Raym.227. 
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*^  tenants  to  the  writs,  are  good  and  efFec- 
'^  tual  in  law/^ 

And  "  to  prevent  such  doubts  for  the 
**  future^  and  to  render  common  reco- 
**  veries  more  certain  and  effectual," 
among  other  things  it  is  enacted  {s),  ^'  that 
^^  from  and  after  the  commencement  of  this 
*^  act,  every  recovery  already  suffered,  or 
**  hereafter  to  be  suffered,  shall  be  deemed 
^^  good  and  valid  to  all  intents  and  pur-- 
'^  poses,  notwithstanding  the  fine,  or  deed 
*^  or  deeds,  making  the  tenant  to  such  writ, 
*^  should  be  levied  or  executed  after  the 
"  time  of  the  judgment  given  in  such  reco- 
"  very,  and  the  award  of  the  writ  of  seisin 
*^  as  aforesaid,  provided  the  same  appear  to 
*^  be  levied  or  executed  before  the  end  of 
**  the  term,  great  session,  session,  or 
*^  assizes,  in  which  such  recovery  was 
^*  suffered,  and  the  persons  joining  in  such 
"  recovery  had  a  sufficient  estate  and  power 
*'  to  suffer  the  same  as  aforesaid." 

To  bring  a  case  within  the  provisions  of 
this  act,  care  should  be  taken  to  date  the 
recovery  deeds  on  some  day  within  the 
term.  In  legal  intendment  the  deed  is  sup- 
posed to  be  executed  on  the  day  of  the 
date. 

The  object  of  the  act  has  by  some  pro- 
fessional gentlemen   of  distinguished   emi- 

(i)  Sect.  6. 
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nence  been  supposed  to  have  been,  to  make 
the  date  or  internal  evidence  of  the  deed  itself 
decisive  of  the  validity  of  the  recovery ,  with- 
out allowing  any  evidence  to  be  given  re-[  63  ] 
specting  the  time  of  the  execution :  so  that 
the  recovery  may  be  good,  although  the 
deeds  are,  in  point  of  fact,  executed  after  the 
term ;  provided  they  are  dated  within  the 
term.  This  practice  ought  >  not  to  be 
adopted,  unless  from  circumstances  it  should 
become  indispensably  necessary.  lb  legal 
proceedings,  the  old  maxim  of  via  trita,  via 
tuta^  cannot  be  too  implicitly  observed. 

To  avoid  all  question  on  the  construction 
of  the  act,  the  deed  should  be  executed  as 
well  as  dated,  within  the  term. 

This  caution,  originally  suggested  from 
principle,  is  now  become  necessary  from  ex- 
perience. A  gentleman,  of  the  first  emi- 
nence, has  given  an  opinion  that  a  title^  de- 
pending on  a  recovery,  cannot  be  safely  ac- 
cepted, unless  the  recovery  deed  be  execut- 
ed, at  least  before  the  end  of  the  term,  by 
those  in  whom  the  freehold  resides.  In  his 
construction  of  the  act,  the  words,  ^^  appear, 
^*  &c/'  mean  appear  in  evidence^  and  do  not  re* 
fer  to  the  internal  evidence  of  the  deeds  them^ 
selves.  There  are,  however,  strong  grounds  for 
trying  to  establish,  whenever  circumstances 
shall  require  it,  the  construction  given 
to  the  words  of  the  statute,  by  those  who 
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wish  to  make  the  internal  evidence  of  the 
deed  conclusive.  This  construction  be- 
comes more  obvious,  when  the  object  of 
the  statute,  and  the  nature  of  the  provisions 
collectively,  are  considered. 
[  64  }  J'or  this  was  a  remedial  law,  made  with 
a  view  to  supply  defects,  and  ft>r  the  secu- 
rity of  titles  depending  on  recoveries  ;  and 
is  it  not  fair  to  argue  that  in  ushig  the  word 
*^  appear/*  tlie  legislature  adverted  to  the 
fnternal  evidence  of  the  deed,  since  by  that 
alone  a  purchaser  is  guided,  and  by  that 
alone  he  can  be  protected  from  fraud  1 

It  must  be  admitted,  however,  that  this 
construction  is  more  difficult,  on  the  recital 
than  it  is  on  the  words  of  the  enacting  clause. 
On  the  recital,  it  may  be  insisted  in  argu- 
ment, that  the  sole  object  of  this  legislative 
provision  was  to  remedy  the  defect  arising 
from  a  delay  to  execute  the  deeds,  &c.  till- 
judgment  given,  or  writ  of  seisin  awarded  ; 
and  then  with  a  qualification  that  the  deeds 
should  be  executed  within  the  term. 

It  is  to  be  remembered  that  a  fine  ac- 
knowledged mthevacatian.Sind  levied  as  of 
the  preceding  term,  will  support  a  recove- 
ry suflfet-ed  in  that  term  (^). 

Thus,   by   the  common    law,  a  recovery 

.  suffered  defectively  became  good  eventually, 

by  reason  of  an  assurance  levied  in  point  of 

(0  Lord  Soy    and    S^h's    case,  10  Mod.  43. 
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hct,  after  the  end  of  the  term :  but  the 
ground  of  this  case  is  to  be  found  in  the 
leaving  of  estoppels  and  the  nature  of  re- 
cords. The  record  must  be  tried  by  its 
own  internal  evidence,  and  the  courts  will 
not  admit  it  to  be  shown  at  what  time  the 
fine  was  acknowledged  ;  and  the  result  is^ 
that  the  fine  is  considered,  as  it  appears  to 
be,  as  a  fine  levied  in  the  same  term  in  which 
the  recovery  was  suffered. 

In  some  cases  it  may  be  expedient  to 
resort  to  a  practice  warranted  by  this  rule 
of  law,  and  to  levy  a  fine  in  the  vacation  ; 
and  as  of  the  preceding  term,  to  supply  a 
defect  or  omission  to  vest  the  freehold  in 
the  person  named  tenant  in  the  recovery 
prior  to,  or  before  the  end  of  the  term,  in 
which  the  recovery  may  have  been  suf- 
fered. 

Instances  in  which  a  Kecovery  will  be  goody  \^  65  1 
although  the  actual  Freehold  of  the  particu* 
lar  Lands  is  not  in  the  Person  named  as 
Tenant  in  the  Writ  of  Entry. 

In  general  the  person  in  whom  the  free- 
hold of  each  parcel  of  the  land  resides, 
either  in  his  own  right,  or  by  means  of  a 
conveyance  made  to  him  for  the  purpose^ 
by  the  different  owners,  ought  to  be  named 
tenant  in  the  writ  of  entry. 
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To  this  general  rule  there  are  three  ex* 
ceptions. 

First.  At  the  common  law^  when  lancb^ 
parcel  of  a  manor ^  are  granted  for  life,  or  in 
tail,  the  reversion  remains  parce/ ^  ^Ae  manor 
[u).  In  this  case^  a  recovery  suffered  of  the 
manor,  will  include  the  iands  of  which  tlie 
reversion  is  in  the  lord  ;  or  rather,  and  more 
correctly  speaking,  the  reversion:  for  tlie 
recovery  being  suffered  of  the  manor,  and 
the  reversion  being  parcel  of  the  manor,  the 
reversion  passes  'inclusively  (s).  Had  the 
lands  been  severed  from  the  manor,  so  that 
[  66  ]they  did  not  remain  parcel  of  the  manor, 
the  recovery  would  have  been  voidable,  as 
to  the  reversion  (y). 

This  instance  owes  its  existence  to  the 
principles  of  tenure,  and  the  nature  of  a 
manor.  The  reversion  of  the  lands  re- 
mains parcel  of  the  manor  ;  and  the  manor 
consequently  includes  this  reversion:  aud 
whoever  recovers  the  manor  recovers  a  title 
to  the  reversion  {z).  So  the  person  who 
recovers  a  manor,  or  to  whom  a  manor  is 
conveyed,  gains  a  title,  even  to  have  lands 
which  shall  escheat;  and  the  escheated  lands 
will  pass  by  a  will  made  before  the  escheat 

{u)  Litt.  8.  591.  [x]  Pig.  Recov.  41. 

Co.  Litf.  324,  b.  Jcnk.  Cent.  311. 

Pit<  on  Recoveries,  41.  (y)  Co.  Litt.  325»  a» 

Johpson  V.  Earl  of  Derby,  (z)  Pig.  Recov.  45. 
Pig.  Rec.  201. 
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(a) :  for  lands  when  escheated  come  in  lieu 
of  the  services,  and  are  a  consequence  of 
seighory.  Hut  freehold  lands  held  of  a  manor 
and  purchased  by  the  lord,  do  not  become 
parcel  of  the  manor  {b).  It  is  otherwise  of 
lands  of  copyhold  tenure^  for  they  are  not 
within  the  statute  of  quia  emptores  (c). 
Besides  copyhold  lands  are  parcel  of  the 
mjanor  ;  and  the  effect  of  a  purchase  by  the 
lord,  is  to  extinguish  the  copjfhold  tenure  : 
while  freehold  lands  are  held  of  the  lord  of 
the  manor ;  and  by  a  conveyance  of  the 
lands  to  him,  the  seignory  is  extinguished 
in  the  land  or  in  the  tenancy.  When  a  manor 
is  leased  for  life,  excepting  an  acre,  &c.  the 
acre  is  not  parcel  of  the  manor  during  the 
continuance  of  the  estate  for  life  {d) ;  con-> 
sequently  this  acre  will  not  pass,  by  a  grant 
of  the  reversion  of  the  manor.  But  if  the 
reversion  of  the  manor  and  the  excepted 
acre  continue  in  the  same  person  till  the 
estate  for  life  be  determined,  the  acre  will 
again  become  parcel  of  the  manor  ;  and  may 
pass,  inclusively,  by  a  grant  of  the  manor. 
Secondly y  The  act  of  14  Geo.  II.  c.  20. 
renders  it  unnecessary  to  procure  a  surrender 
from,  or  the  concurrence  of,  persons  whose 

-  (a)  Per  Lord  Maiufidd  in         (c)  18  £d«  t. 
Roe  V.  Griffiths,  4  Barr.  1961.         {d)  Co.  Litt.  324.  U 
(b)  Jenk.  Cent.  232.  Pi^.  Recor.  4d. 

Lmom  V.  Blackwall,  Skin.         5  Co.  II,  b.  cites  38  H.  6, 

192.  '  39,  b. 
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[  o7  jcstates  depend  on  freehold  leases^  viz.  kastf 
under  rents  thereby  reserved.  After  reciting 
that  *'  several  leases  have  been  heretofore, 
'*  and  are  hereafter  likely  ta  be  made»  of 
•^  honors,  castles,  manors,  lands,  tenements, 
*' and  hereditaments,  for  one  or  more  life 
"  or  lives,  under  particular  rents  thereby 
'^  reserved,  and  to  be  reserved,  and  that  pro^ 
"  curing  surrenders  of  such  freehold  leasesy 
*'  or  the  tenants  thereof  to  join,  in  order  to 
"  make  tenants  to  the  writs  of  entrv  or 
"  other  writs  for  suffering  common  recove- 
"  ries,  frequently  occasions  great  trouble, 
*^  diflSculty,  and  expense  to  tenants  in  tail, 
"  and  the  same  cannot,  in  many  cases,  be  ob- 
"  tained,  by  reason  of  the  uncertainty  in 
**  whom  the  legal  estate  of  freehold  under 
such  leases  are  vested,  and  also  by  reason 
of  the  disabilities  and  incapacities  of  such 
*'  lessees,  or  persons  claiming  under  them, 
*'  by  means  whereof  purchasers  and  famirly 
**  settlements  are  often  delayed,  and  may  be 
•'  in  great  danger  of  being  defeated,  if  some 
**  proper  remedy  be  not  provided/^ 

The  act  enacts  (e),  for  remedy  thereof, 
*^  that  all  common  recoveries  suffered^  or  to 
**  be  suffered^  in  his  Majesty's  court  of  Com- 
**  mon  Pleas  at  Westminster,  or  in  any  other 
"  court  of  record  in  theprincipalityof  Wales, 

(e)  14  Geo.  2,  c.  20,  Sec.  1. 
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•'  or  in  any  of  the  counties  palatine,  or  in 
*^  any  other  court,  having  jurisdiction  of  the[  68  ] 
"  same,  of  any  honors,  castles,  manors, 
"  lands,  tenements  or  hereditaments,  with- 
•*  out  any  surrender  or  surrenders  of  such 
*^  lease  or  leases,  or  without  the  concurrence, 
*'  or  any  conveyance  or  assurance  from  such 
"  lessee  or  lessees,  or  other  person  or  per- 
"  sons  claiming  under  such  lessee  or  lessees, 
**  in  order  to  make  good  tenants  to  the 
•'  writs  of  entry  or  other  writs,  whereupon 
^*  such  recoveries  have  been,  or  shall  be  had 
"  or  suffered,  shall  be  as  valid  and  effectual 
"  in  law,  to  all  intents  and  purposes  what- 
"  soever,  a$  if'  such  lessee  or  lessees ^  or  any 
'*  other  person  or  persons  claiming  under  him, 
'*  her,  or  them,  had  conveyed,  or  joined  in  con^ 
**  veying,  or  shall  convey  or  join  in  conveying, 
**  a  good  estate  of  freehold  to  such  person  or 
"  persons  as  has  or  have  been,  or  shall  be- 
"  come  tenant  or  tenants  to  such  writs  of 
"  entry,  or  other  writs,  whereupon  such 
"  common  recoveries  have  been  or  shall  be 
"  suffered/' 

And  it  is  provided  {/)  ''  That  nothing  in 
**  this  act  contained  shall  extend,  or  be  con- 
"  strued  to  extend,  to  make  any  common 
*'  recoveries  valid  and  effectual  in  law,  un- 
**  less  the  person  or  persons  in  titled  to  tl^ 

(/)  14  Geo.  2,  c.  20,  Sec.  2. 
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• 

"  first  estate  for  life,  or  other  greater  estate 
'^  (in  case  there  be  no  such  estate  for  life  in 
*^  being)  in  reversion  or  remainder  next  after 
^'  the  expiration  of  such  leases  has  or  have, 
r  ^  ]  **  by  some  lawful  act  or  means,  conveyed 
'^  or  assured,  or  joined  in  conveying  or  as- 
^^  suring,  or  shall  by  some  lawful  actor  means 
**  convey  or  assure,  or  join  in  conveying  or 
^^  assuring,  an  estate  for  life  at  the  least, 
^  ^  to  such  person  or  persons  as  has  or  have 
*'  been,  or  shall  become  tenant  or  tenants  to 
^*  the  writs  of  entry,  or  other  writs,  wher©^ 
'*  upon  such  common  recoveries  have  been 
"  or  shall  be  suffered/* 

From  the  exception  it  will  be  collected^ 
that  this  act  does  not  extend  to  persons  who 
have  estates  of  freehold,  by  act  of  law,  as 
tenants  by  the  curtesy,  or  in  dower ;  or  per- 
sons having  estates  for  life  under  marriage 
settlements,  wills,  &c.  or  by  any  other  means 
than  leases  at  reserved  rents. 

This  branch  of  the  statute,  in  its  positive 
and  enacting  part,  is  founded  on  the  prin- 
ciple of  the  common  law,  as  it  applied  to 
lands  granted  for  particular  estates,  when 
the  reversion  continued  parcel  of  a  manor* 
In  practice  it  was  difficult  to  obtain  the  con- 
currence of  these  lessees  ;  and  though  they, 
or  those  in  whom  their  estate  is  vested,  still 
are  the  persons  against  whom  a  writ  of  entry 
in  a  real  adverse  action  must  be  brought,  it 
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■ 

was  perfectly  reasonable  to  dispense  with 
their  concurrence  in  a  common  recovery, 
which  is  now  merely  a  species  of  common 
assurance. 

The  act,  it  is  observable,  gives  validity  to 
all  recoveries  suffered  prior  to  the  act.  But 
by  a  proviso,  there  is  a  saving  which  pro- 
tects the  titles  of  those  who  should  have 
availed  themselves  of  their  rights  of  entry 
&c.  anterior  to  the  l6th  June,  1740. 

And  it  is  assumed,  that  the  law  is  not 
altered,  except  for  the  purpose  of  aiding 
recoveries,  as  common  assurances.  On  this 
ground  it  is  assumed,  that  at  present^  as  for- 
merly, every  real  adverse  action  must  be 
brought  against  the  actual  freeholder,  al* 
though  he  holds  under  a  lease  at  a  reserved 
rent. 

And  it  may^  perhaps,  be  contended,  that 
a  common  recovery,  suffered  with  the  assist- 
ance of  a  lessee,  having  the  immediate  free^- 
holdy  would  be  good,  without  the  concur- 
rence of  the  reversioner,  entitled  to  receive 
the  rent  payable  by  such  lessee,  though  the 
concurrence  of  such  lessee  is  no  longer  essen* 
tial,  as  formerly,  to  the  validity  of  a  com- 
mon recovery. 

In  Goodtitie,  on  demise  of  Bridges  v. 
Duke  of  Chandos  {g),  Lord  Mansjield  ob-[  70  ] 

(gr)  1  B«rr.  \W% 
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served,  *^it  is  now  fully  settled  and  esta- 
"  blished^  that  tenant  in  tail  may,  if  he 
*'  pleases,  either  turn  his  estate-tail  into  a 
"  fee,  or  alienate  it  for  his  own  benefit  by 
"  duly  suffering  a  common  recovery  ;  but 
"  he  must  have  a  sufficient  estate  and  power 
"  to  qualify  him  to  suffer  such  recovery, — he 
•'  must' either  be  the  tenant  in  tail  in  pos- 
session, or  he  must  have  the  concurrence 
of  the  freeholder  who  claims  under  the 
*^  same  settlements.  This  principle  is  ad- 
'*  hered  to  by  the  statute  of  14  Geo. II.  c.  20. 
"  The  tenant  for  life  whose  consent  is  neces- 
,  *'  sary  to  the  tenant  in  tail  in  remainder,  to 
'^  enable  him  to  cut  oflf  the  intail,  is  not  the 
*'  lessee  of  the  land  under  a  beneficial  lease  ; 
*'  but  the  original  tenant  for  life  claiming 
'^  under  the  family  settlement,  and  having  a 
"  life  estate  settled  upon  him  prior,  in  order 
''  of  succession,  to  the  otber^s  rentaiiider 
''  in  tail/' 

These  observations  are  introduced,  for  the 
purpose  of  remarking,  that  it  is  immaterial 
whether  the  first  tenant  for  life  has  the  free- 
hold under  the  same,  or  a  different  settlement, 
or  under  any  other  conveyance,  or  a  will. 
At  the  common  law,  with  the  exception 
already  noticed,  the  person  who  had  the 
f  71  ]  freehold  under  a  benejicial  lease,  was  the  per- 
son whose  concurrence  was  necessary  ;  and 
though  the  statute  has  dispensed  with  the 
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necessity  of  his  concurrence^  does  it  follow 
that  his  concurrence  will  not  answer  the  pur- 
pose! Even  when  the  reversion  on  leases  for 
lives,  remained  parcel  of  the  .manor,  a  com- 
mon recovery  could  not  have  been  suffered 
of  the  particular  tenements  vested  in  these 
lessees  distinctly  from  the  manor,  without 
the  concurrence  of  the  lessees,  although  their 
reversion  and  services  would  have  passed  in- 
clusively by  a  recovery  suffered  of  the  manor, 
of  which  they  were  parceK  Before  a  conclu- 
sion that  the  concurrence  of  a  tenant  under  a 
beneficial  lease  will  not  be  sufficient,  can  be 
drawn,  thestatute  of  14  Geo.II.must  be  con- 
strued to  have  made  a  material  alteration  in 
the  law  on  this  subject ;  and  to  have  re- 
stricted a  tenant  in  tail  from  availing  him- 
self  of  the  concurrence  of  the  person  who, 
actually,  and  in  point  of  law,  is  the  free- 
holder. The  act  has  no  words  of  exclusion. 
It  places  the  recovery  suffered  under  the 
remedial  part  of  the  act,  on  the  footing  of  a 
recovery  duly  suffered  at  the  common  law : 
thus  allowing  the  inference,  and  even  afford- 
ing the  illustration,  that  the  recovery  duly 
suffered,  according  to  the  rules  of  the  com- 
mon law,  is  to  be  supported. 

The  proviso  is  merely  to  controul  the[  7^  ] 
enacting  clause,  and  to  show,  that  tenant  in 
tail,  when  he  availed  himself  of  the  provi- 
sions of  the  act,  was  not  to  be  competent  to 
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suffer  a  common  i«coyery ,  unless  he  had  the 
immediate  estate-tail,  or  obtained  the  con-» 
currence  of  the  freeholder  intitled  to  the 
receipt  of  the  reserved  rent. 

In  this  place  it  may  be  observed  as 
highly  probable,  that  the  necessity,  at  the 
common  law,  of  the  concurrence  of  the 
freeholder,  though  a  mere  beneficial  lessee, 
or  a  usufructuary  occupier,  in  suffering  reco* 
veiies,  &c.  gave  rise  to  leases  for  years, 
determinable  on  lives,  so  common  in  the 
western  counties,  as  preferable  to  leases 
for  life.  Another  advantage,  indeed,  re- 
sulting from  this  species  of  lease  is,  that 
renewals  may  be  granted  of  additioiml 
interests,  by  way  of  interesse  termini,  so  as 
not  to  affect  the  remedy  for  rent  or  benefit 
of  the  covenants  under  former  leases.  A 
still  further  advantage,  resulting  from  these 
leases  for  terms  is,  that  the  renewal  may  be 
made  without  a  surrender  by  mortgagees, 
trustees,  &c.  and  the  legal  title  under 
the  subsisting  term  may  be  left  undis- 
tui'bed. 

Thirdly.  Recoveries  will  be  good  as  be- 
tween the  parties  themselves  and  their  heirs, 
notwithstanding  the  freehold  is  not  in  the 
person  named  as  the  tenant  in  the  writ  of 
entry.  Between  these  parties,  and  all  who 
[  74  ] claim  under  them,  the  recovery  operates  as 
a  conveyance,  and  has  the  effect  of  an  etfop* 
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pei[h).  On  this  point  some  further  obser- 
vations urill  be  added,  in  considering  reco* 
veries,  by  estoppei  (i). 

Regulations  by  Statute^  concerning  the  Et?i-[  7^  J 
dence   of  Recovery^  from    Deed   making 
Tenant  to  the  Writ  of  Entry. 

The  statute  of  14  Geo.  II.  c*  30,  as  has 
already  been  observed^  has  made  recoveries 
good,  notwithstanding  the  fine  or  deed 
making  the  tenant  to  tiie  writ  of  entry, 
shall  be  levied  or  executed  qftir  the .  time  of 
tbe  jadgment  given  in  snch  recovery,  and 
the  award  of  the  writ  of  seisin,  provided 
the  same  appear  to  be  levied,  or  executed, 
before  the  end  of  the  term,  &c.  in  which 
spch  reeoveiy  was  suffered^  and  the  persons 
joitifiig  in  siQch  recovery  had  a  sufficient 
estate  and  power  to  suffer  the  same. 

By  the  same  statute  (A?),  for  the  purpose  of 
prcrt:ectiiigpur€baser8  from  neglect,  ^'  in  en- 
*'  taring  recoveriei^  of  record,  purcbaSefs 
''  bcna  Jidef  and  for  a  valuable  consideral- 
'"^  tiotr,  and  all  elaiming  under  them,  having 

been  in  possession  of  the  purchased  estate, 

or  estates,  from  tki  time  4f  such  purchase, 
''  shall  and  may,  after  the  end  of  20  years 
**  from  the  time  of  mck  purchase,^'  (not  the 
time  of  divifering  the  recovery,)  '*  produce 

(A)  Supra,  5.  (i)  Sec- 

{i)  Infhu  S6. 

VOL,  1.  Q 
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''  }n  evidence  the  deed  or  deeds,  making  a 
"  tenant  to  the  writ  or  writs  of  entry,  or 
"  other  writs  for  suffering  a  common  reco- 
[75  ]'*  very,  or  common  recoveries,  and  de- 
"  daring  the  uses  of  a  recovery  or  re- 
"  coveries  j  and  the  deed  or  deeds  so 
produced  (the  execution  thereof  being 
duly  proved)  shall  in  all  courts  of  law  and 
equity,  be  deemed  and  taken  as  a  good 
and  sufficient  evidence,  for  such  purchaser 
and  purchasers,  and  those  claiming  under 
him,  her,  or  them,  that  such  recovery  of 
recoveries  was  or  were  duly  suffered  and 
**  perfected,  acrcorrfmg  to  the  purport  of  such 
deed  or  deeds,  in  case  no  record  can  be 
Jouhd  of  such  recovery  or  recoveries,  or  the 
same  should  appear  not  to  be  regularly  en- 
tered  on  record :  provided  always  that  the 
persQii  or  persons  making  such  deed  or 
deeds  as  aforesard,  and  declaring  the  uses 
of  a  common  recovery  or  recoveries,  had 
a  sufficient  estate  and  power  to  make  a 
''  tenant  to  such  writ  or  writs  as  aforesaid, 
"  and  to  suffer  such  common  recovery  or 
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That  this  statute  may  apply,  the  deed 
must  be  sufficiently  formal  to  show,  that  the 
steps  intended  to  be  taken,  for  the  purpose 
of  suffering  the  recovery,  were  such  as  were 
proper  for  suffering  an  effectual  recovery. 
The  act  does,  in  effect,  make  the  deed  evi- 
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dehce.  of  the  recovery,  in  those  ihstancea 
which  are  within  the  scope  of  the  statute* 
Hence  the  object  and  the  use  of  the  clause^ 
declaring  the  intent  of  the  conveyance,  for 
making  a  tenant  to  the  writ  of  entry,  and 
detailing  the  substance  of  the  intended  pro- [  76  ] 
ceedings.  In  transactions  of  considerable 
importance,  in  which  security  of  title  is 
more  an  object  than  economy  in  ex  pence, 
the  common  form  which  details  the  order 
of  the  proceedings  should  be  observed.  This 
form,  with  a  general  notice  of  the  variations 
which,  take  place  under  different  circum* 
stances,  will  be  added  in  the  Appendix^  page 
481.  It  may  be  proper  also  to  observe  that 
the  deed  is  evidence  of  the  regularity  of  the 
proceedings  in  those  instances  only,  in  which 
there  are  not  ani/ proceedings  to  rebut  the  j9re- 
sumption,  or  in  which  the  irregularities  2Lf;e 
in  the  entries. 

Of  Cases  in  which  the  Law  does,  ahd  does^  not^  [  77  J 
admit  of  the  Presumption  that  there  was  a 
good  Tenant  to  the  Writ  of  Entry. 

In  some  cases,  the  courts  will  presume 
the  concurrence  of  the  freeeholder  in  the 
recovery ;  for  instance,  \trhen  the  possession 
has,  for  a  long  time,  accompanied  the  title 
under  the  recovery  (/). 

Or  when  there  has  been  collateral  evi* 

{/)  Green  v.  Pnmd,  1  Mod.  117. 

o  2 
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deDce,  to  raiae  the  presumption  of  a  §iir« 
render  by  the  peraon  in  whom  the  freehold 
was  ve&ted ;  aa  eatrieei  in  the  attomey^s 
}fookfi  of  a  surrender   prepared  and  paid 

StXlc^t  whent  there  are  cireismstances  to 
raise  the  presumption,  (as  possession  under 
the  recovery,  or  the  like,)  the  court  will  not 
preaumea  surrender  (n). 

And  though  a  recorevy  would,  under  cid- 
cumstaii€e$,  be  presumed  to  be  good,  yet 
%h»  preSiUmption  may  be  rebutted,  by  the 

production  of  deeds,  wluch  show  a  defect  of 
title  under  the  reco*Tery,  and  prove  that 
f  j^S  -1  there  was  not  a  good  tenaoat  to  the  writ  of 
entry,  and  then  the  reeorery  may  be  im^ 
peackecfc  («). 

The  general  outline  of  the  doctrine  of  the 
presumptkm  of  law,  a»  it  applies  to  this 
subject,  is  fully  explained  by  Lord  Mans-- 
Jieldy  in  giving^  judgment  m  the  case  of 
GoodtitU  ex  d^m^  Brtfdges^  y.  DukeofCban^- 
dos  {p).  Ue  said^  *'  Where  a  person  has 
*'  power  to  suffer  a  recovery^  and  thereby 
"  bar  the  estate-taii,  omnia  prctsumuntur 
'^  rite  et  solemniter  acta,,  until  the  contrary 

(m]  Warren  on  the  demise         (o)  Keen  ex  dem.  Earl  of 

of  Webby.  Grenvilie,  2  Strau  'PortsmomthT.  EariofEJing^ 

1129,  2  Burr.  1071.  ham,  ZStra.  12fJ7. 

|n)     GoodtHle^     on     dim.         (p)  2Barr«  1073. 
Bridges  v.  Duke  of  ChandoM, 
2  Burr.  1005. 
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**  appear  ;  and  it  is  reasonable  that  it 
^  should  be  so.  But  if  the  contrary  shall 
'*  appear,  there  is  an  end  of  the  presamp- 
*^  tion.  This  was  the  case  of  the  Earl  of 
^  Sufolk^s  recovery,  upon  a  trial  at  bar  in 

•*  this  court  in  Easter  Term,  1747-  There, 
the  contrary  did  appear :  and  the  pre*- 
sumption  was  thereby  destroyed.  There 
were  blundering  deeds  actualiy  pradncedy 
which  appeared  clearly  to  be  wrong  ;  and 
it  was  manifest,  upon  the  evidence  dis« 

'*  closed,  that  there  Was  no  good  tenant  to 

'^  the  priDcipe.     It  was  therefore  impos«« 

^  sible  for  the  court,  in  that  ctoe,  to  pre-^ 

^'  sume  that  there  was  one. 

But  if  a  man  has  power  to  suffer  a 
recovery^  that  is,  a  solid  and  reasonable 
gromid  for  presuming  that  all  was  done[  79  ] 
rightly  and  regularly  ;    unless  something 
to  the  contrary  shall  appear. 
"  So,  where  the  freehold  is  in  a  trustee 

^'  for  the  tenant  in  tail  himself,  and  under 
his  power  and  direction,  it  is  a  reasonable 
and  just  'cause  for  presuming  that  every 
thing  was  regularly  transacted. 
*•  So,  where  the  person,  or  persons  in- 
terested to  object  against  tlie  validity  of  a 
recovery  have  had  sui  opportunity  to  make 

^*  objections  to  it ;  but,  instead  of  doing 
so,  have  acquiesced  under  it,  ami  not  at 
'  all  disputed  its  validity  ;    this  is  a  pre-^ 
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^^  sumptioD  that  all  was  right  and  regular^ 
^  forasmuch  as  they  never  did  object  to  it. 
**  But  there  can  be  no  presumption  of 
the  nature  of  evidence,  in  any  case,  with- 
out something  from  whence  to  make  it ; 
some  ground  to  found  the  p)*esumption 
upon.  Whereas  here  is  absolutely  nothing 
from  whence  to  presume ;  no  sort  of 
ground  to  build  any  presumption  upon. 
The  single  pretence,  to  any  thfe  least 
*^  ground  of  presumption  in  the  present 
^^  case,  can  be  only  this,  that  no  tenant,  in 
*^  tail,  in  remainder,  woild.  su€ef  a  reco- 
•'  veiy,  without  first  getting  a  suTDiendelrrof 
"  the  life-estate,  in*  order  to  m^e  it  valid 
^*  and  effectual.  ... 

■^  But  even  *that  ground,  (shght  as  it  is,) 
'^  will  not  hold  in  the^case  now  befoire  us  ; 
[  80  ] "  for  it  does  not  at  all  appear,  upon  the 
'^  report  of  the  judge,  that  Mr.  George 
^f  Brydges  (who  suffered  the  recovery  in 
*^  question)  had  the  least  intention  whatso- 
ever to  include  those  particular  lands  in 
the  recovery  which  he  suffered,  and  had  a 
full  power  in  himself  alone,  to  suffer,  of 
**  all  the  rest  of  the  estate,  whereof  he  was 
^^  at  that  time  tenant  in  tail  in  possession. 
He  was  then  in  possession  of  the  manor 
of  Keynsham,  and  of  other  lands  in  Keyns<- 
^^  liam  sufficient  to  answer  the  general  de« 
^^  s^ription  used  in  the  recovery,  relating 
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to  such  part  of  tli€  recovered  estates  as 
lay  in  Keynsham.  He  must  probably 
know,  or  have  been  informed  by  his  coun- 
•*  set  or  agents,  that  he  could  have  no  such 
**  power  over  the  settled  part,  without  ob* 
'*  talning  a  surrender  of  the  hfe-estate. 
^'  He  might  perhaps  be  satisfied,  that  he 
*'  could  not  obtain  a  surrender  of  the  life- 
'•  estate  in  these  settled  lands ;  or,  .  he 
might  have  attempted  to  obtain  it,  and 
failed  in  such  attempt. 

If  themere  single  fact  of  the  Femainder- 
map  in  tail  suffering  a  recovery,  was  alone 
sufficient  to  ground  a  presumption  of  a 
surrender  of  the  life-estate,  it  would  be 
in  the  power  of  every  remainder-man  in 
'^  tail  to  bar  the  e$tate«tail,  notwithstanding 
the  tenant  for  life  should  absolutely  refuse 
to  join  with  him  in  suffering  a  recovery* 
*'  Therefore  it  is  necessary  that  there [  81  ] 
^'  should  be  facts  and  circumstances  to 
^^  ground  a  presumption  of  such  a  surren- 
"  der  upon. 

**  Whereas,  in  the  present  case,  it  is  so 
'*  far  from  being  reasonable  to  presume 
**  that  there  was  such  a  surrender  from  the 
jointress,  in  order  to  bar  the  estate-tail  in 
remainder,  and  give  the  power  of  disposal 
to  George,  in  prejudice  to  James  Bridges ; 
that,  tber^  are,  on  the  contrary,  many  rea* 
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sons  to  induce  a  suspicion,  that  there  was 
not  such  a  surrender.  She  might  have 
more  regard  for  James  tlian  for  George  ; 
^^  she  might  have  a  friendship  for  James, 
**  and  a  dislike  to  George  ;  she  might  think 
it  wrong. or  unkind  to  hurt  the  reversi- 
oner ;  oreven  whim  and  peevishness  might 
prevent  her  from  interfering  :  there  is  no 
**  defining  the  various  reasons  she  might 
^'  have  tp  hinder  her  from  surrending  her 
'^  life-estate  for  such  a  purpose. 

*^  Mr.  George  Bridges  being  only  tenant 
^*  in  tail  in  remainder,  and  the  life  estate, 
*'  under  the  same  settlement ^  still  subsisting 
**  at  the  time  of  his  suffering  the  recovery, 
'^  it  is  clear  that  he  had  no  power  to  alien 
'^  or  to  bar.  And  there  is  nothing  from 
^*  whence  to  presume  a  surrender  of  the 
^*  life-estate,  to  enable  him  to  do  so. 

'*  If  he  had  a  power  to  bar  or  alien,  then 

**  indeed  no  presumption  could  have  been 

C  82  ]*^  too  large,   in  order  to  prevent  slips  in 

legal  forms  and  methods  of  conveyance, 

and  effectuate  the  intention  of  a  person 

who  had  a  legal  right  to  do  such  an  act. 

"  The  act  of  14  Geo.  II.  c.  20,  means  to 

'^  preserve   the   same  negative  to  persons 

"  claiming  under  the  family  settlement  as 

^^  they  had  before. 

^'  And  no  argument  can  be  drawh  in  the 
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**  present  case,  from  length  of  time ;  because 
the  jointress  died  but  in  1759 ;  and  the 
ejectment  was  instantly  brought/^ 
On  another  day  his  lordship  said,  "  he 
'^  had  looked  into  his  own  notes  of  the  case 
•*  of  Warren,  on  the  demise  of  fVebb,  against 
Greenville,  where  the  recovery  was  of  forty 
years  standing  ;  and  the  court  did  lay  it 
down,  in  that  case,  *  That  after  ^  reco^ 

*  very  of  forty  years  standings  they  would, 
^  without  any  other  circumstances,  presume 

*  a  conditional  surr/ender  to  have  been  made  by 

*  the  tenant  for  life ;  and  they  relied,  upon 
'  I  Ventr.257,and  Mr.Pigott's  B©ok,p.41/ 
**  But  his  lordship  observed,  that  there 
*^  are  other  circumstances,  in  the  case  in 

Ventris,  and  there  is  nothing  in  Pigott  to 
justify  this  general  position.  And  be 
*^  added,  that  in  the  case  then  at  the  bar, 
"  the  court  did  (as  he  had  taken  it  dow.n) 
^  admit  as  evidence  the  entry  in  the  attor- 
^^  ney's  book,  as  had  been  mentioned. 

*•  He  said  be  was  rather  more  strongly  of 
**  opinion  than  he  was  yesterday,  *  That  in[  83  ] 

*  the  present  case,  there  is  no  ground  for  a 

*  presumption  that  there  was  any  surrender 
'  by  the  tenant  for  life/  Here  are  two  par- 
^^  ticular  reasons  against  making  any  such 
'^  presumption.  One  is,  that  there  does  not 
^'  appear  to  have  been  any  intention  in  the 
^^  remainder-pman  in  taili  to  soffer  a  recovery 
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of  these  particular  lands:  the  other  is, 
that  here  was  no  possession  at  all,  under 
this  recovery  ;  but,  on  the  contrary,  the 
ejectment  was  brought,  and  the  validity 
of  the  recovery  put  into  litigation,  im- 
mediately after  the  death  of  the  tenant 
"  for  life. 

*'  If  the  eldest  son,  who  has  a  remainder 
in  tail  under  a  family  settlement,  should 
privately  suffer  a  common  recovery,  and 
his  father  live  many  years  afterwards  ;  it 
might  as  well  be  argued,  that  length  of 
*^  time  from  the  date  of  the  recovery  should 
^'.  induce  a  presumption  that  the  father  sur- 
^*  rendered  his  estate  for  life. 

<  '^  And  his:  lordship  declared  himself;  as 
^*  clear,  that  if  there  had  been  a  long  pos- 
"'session  by  the  tenant  in  tail,  after  the 
"  death  of  the  tenant  for  life  ;  though  such 
^^  a  possession  might  be  ascribed  to  the 
"  entail,  the  presumption  ought  to  have 
"  been  made  upon  the  ground  of  acquies- 
**'  cence  under  it,  and  the  probability  arising 
[  84  3'^  therefrom,  that  the  parties  knew  that  the 
recovery  was  not.  defective. 

His   lordship  further  added,   that  he 

'*' would  have  it  understood,  that  possession 

^'  of  the  tenant  in  tail,  after  the  death  of 

the  tenant  for  life,  does  leave  a  ground  of 

presumption  that  there  was  a  surrender. 

But  in  the  present  case,  here  is  uo  posses- 
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*^  sion  after  the  death  of  the  tenant  for  life : 
**  the  ejectment  was  brought  immediately/' 
To  these  observations  it  may  be  added, 
that  the  strongest  possible  ground  for  the 
presumption  of  a  surrender  is,  that  the 
tenant  in  tail  had  the  possession  at  the  tini^ 
when  lie  sutFered  the  recovery. 

Tlie  next  degree  is,  that  though  the 
tenant  in  tail  was  not,  in  fact,  actually  in 
posses&ion  at  the  time  of  suffering  the  reco- 
very, the  possession  was  afterwards  held  in 
opposition  to  the  tenant  for  life,,  the  issue 
in  tail,  &c, — In  short,  the  former  is  the 
presumption  arising  from  a  fact,r^the  latter 
from  acquiescence. 

Any  act  done  by  the  tenant  for. life, .as 
owner,  subaequent  to  the  recovery,  rebuts 
the  presumption  of  a  surrender  {g).  .  In 
Barley^s  case,  the. person  by  whom  theneco- 
very  was  suffered  had  accepted  a  le^s^  deri* 
ved  under  the  title  of  the  jointress  ;  sa.that 
there  was  ad  acknowledgment  on  his.  part[  85  ] 
that  the  estate  for  life  was  continuing. 

And  by  the  stat.  14  Geo.  II.  c.  20.  sec.  6,  , 

it  is  provided,  that  every  recovery  already 
suffered  or  hereafter  to  be  suffered,  shall, 
after  the  expiration  of  twenty  years,  fitom 
the  time  of  the  suffering  thereof,  be  deemed 
good  and .  valid  to  all /indents  and  pur- 
poses,  if  it  appears,  upov^tht  face  t^ such 

(fy  iiMii€i  .B«ap%*«  cfit,  &^Mlld  aid     '^s 
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recovery,  that  there  was  a  tenant  to  the 
writ,  and  if  the  persons  joining  in  such  re- 
covery had  a  sufficietit  estate  and  power  to 
"  suffer  the  same,  notwithstanding  the  deed 
*'  or  deeds  for  making  the  tenant  to  such 
'*  writ  should  be  lost,  or  not  appear.'^ 

This  branch  of  the  act  does  not  extend 
to  any  case  in  which  the  deeds  making  the 
tenant,  are  produced.  It  merely  applies  to 
those  cases  in  which  the  deeds  making  the 
tenant,  &c.  are  lost.  When,  therefore,  the 
deeds  are  in  existence,  and  produced,  thejr 
may  defeat  the  operation  of  a  recovery, 
which,  in  the  absence  of  such  deeds,  would 
have  been  presumed  to  have  been  good. 

For'  this  reason  a  purchaser  will  not 
accept  a  title  depending  on  a  common  reco*- 
very,  without  great  caution,  unless  the  deeds 
are  produced,  since  he  has  no  certainty  of 
the  uses,  &c.  and  since  he  runs  the  risk  that 
tlje  deeds,  if  produced,  might  expose  the 
title  to  the  objection  of  being  defective. 

[  86  ]  Of  Recoveries  operatiiig  by  Estoppei^  without 
a  good  Tenant  to  the  Writ  of  Entry  :  and  of 
the  Necessity  of  the  Concurrence  in  a  second 
'  Recovery^  or  the  Deeds  preparatory  thereto, 
§f  a  Tenant  in  a  former  Recovery  :  with 
Observations,  by  Way  of'  Caution,  to  guard 
against  the  Inconvenience  sometimes  expe*- 
rienced  fr&mtie  present  PrMciiae. 
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A  recovery  suffered  by  a  a  tenant  in  tail 
without  a  good  tenant  to  the  writ  of  entry, 
is  voidable  by  the  issue  in  tail,  and  those  in 
remainder  or  reversion.  It  is  voidable  only, 
not  void. — At  least,  this  is  the  conclusion 
which  it  will  be  attempted  to  establish^ 
But  a  recovery  suffered  by  a  person  who 
has  the  inkeritaneey  not  intailed,  will  be  good 
as  against  himself  and  his  heirs ;  although 
the  freehold  be  not  vested  in  the  person 
Bamed  as  tenant  to  the  writ  of  entry. 

It  is  also  apprehended  that  a  recovery 
suffered  by  a  tenant  in  tail,  upon  a  writ 
brought  against  a  person  not  tenant  of  the 
freehold,  will  be  binding  on  him,  and  con- 
tiuoe  in  force  til)  avoided. 

In  the  Marquis  of  Winchester's  case  (r),  the 
person  by  whom  the  recovery  was  suffered 
had  the  freehold  jointfy  with  Anne  Mills, 
and  also  the  inheritance  in  tail ;  and  it  was  [  87  } 
agreed,  •*  that  for  the  moiety  of  which  Anne 
"  Mills  was  tenant  for  life,  the  recovery  was 
not  any  bair,  either  to  the  estate»taif,  which 
LioneP*  (the  person  by  whom  the  recovery 
wa9  suffered)  ''  had  expectant  on  the  estate 
of  Anne  Mills,  or  to  the  remainder  of 
Henry,  because  for  thi^  moiety,  Lionel 
was  not  tenant  to  the  p^rflMipe  ;  but  the 
recovery  had  it»  operation  against  him 

[f]  3  Co.  3.  b. 
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^  by  estoppel  and  conclusion,  which  shall 
**  not  bind  the  issue  in  tail,  who  claims 
*^  per  form  am  donir 

So  in  Owen  and  Morgan^s  case  (*),  a  hus- 
band, tenant  by  intireties  with  his  wife,  had 
suffered  a  recovery,  as  tenant;  without  the 
concurrence  of  his  wife  ;  and  it  was  agreed 
that  the  recovery,  as  to  the  estate  of  the 
husband,  took  its  effect  by  estoppel  and 
copclusion. 

And  in  the  case  of  Lincoln  College  {t), 
although  a  recovery  was  deemed  defective 
against  the  issue  in  tail,  it  was  considered 
to  bar  the  party  himself,  so  that  he  could 
not  enter  into  the  land. 

And  in  Say  and  Sele^s  case  {u)  the  language 
of  the  court  was,  that  *'  common  recove- 
[  88  ]"  ries,  although  there  are  no  tenants  to 
ihe  precipes,  ^ve  good  by  way  of 'CStop- 
pels,  against  the  parties  who  suffer  them, 
though  not  against  remainder-men,  stran- 
gers," &c. 

And  in  Webb  v.  Nect,  (w)  a  bargain  and 

sale  was  made,  and  a  recovery  suffered  to 

uses,  by  a  person  seised  injee,  in  reversion 

expectant  on  an  estate  of  freehold.     "  Two 

points  were  moved.     First,  If  the  usesex- 

pressed  in  the  indenture  of  bargain  and 

sale  were  good  t  2d,  If  the  recovery  suf- 

(«)  3  Co.  5.  (tt)   10  Mod.  40. 

(<)  3  Co.  dO.  (it)  Cro.  Eliz.  21. 
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**  fered  against  him  in  the  reversion,  where. 
**  the  freehold  was  in  a  stranger,  shall  bind 
'•  the  reversioner  and  his  heirs  ?  And  the 
*'  court  held  clearly,  as  to  the  first  point, 
'^  that  the  limitation  to  the  uses,  as  this 
case  was,  was. good.  2d,  That  the  recovery 
was  good  against  him  in  the  reversion  and 
his  heirs^  and  they  commanded  judgment 
to  be  entered  accordingly/* 
So  in  Skelley^s  case  (x),  it  was  said,  *'  if  the 
tenant  in  fee-simple  makes  a  lease  for 
life,  and  suffers  a  recovery,  he  and  his 
heirs  are  for  ever  concluded ;  but  if  tenant 
*^  in  tail  be  of  a  reversion  expectant  on  an 
estate  for  life,  and  he  suffers,  a  reco- 
very, and  hath  judgment  to  recover  over 
in  value,  yet  his  issue  shall  avoid  the  reco* 
very,  for  he  shall  not  be  estopped,  because 
he  claims  in  performam  doni.^^ 
In  Barker  v.  Keate  (y).  North,  Chief  Jus- [  89  ] 
tice,  observed,  "  that  if  a  real  action  be  » 
brought  against  A.  who  is  not  tenant  to 
the  prcecipe^  and  a  recovery  be  had  against 
him,  the  sheriff  can  turn  him  out  who  is 
in  possession ;  but  if  he,  who  is  not  in  pos- 
session, come  in  by  voucher,  he  is  estop- 
ped to  say  afterwards,  that  he  was  not 
party   to  the  writ,  so    that  he    who  is 
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(y)  2  Mod.  249. 
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"  bound  mu8t  be   tenant  or  vouchee,   or 
**  claim  under  them/' 

These  are  the  more  ancient  and  leading 
authorities  to  be  niet  with  on  this  point. 
They  are  summed  up  by  Mr.  Pigatf,  {z) 
who  has  given  the  points  of  difference,  in 
these  terms :  **  If  there  be  ^  tenant  for  life, 
remainder  in  tail,  remainder  in  fee,  if  he 
in  remainder  in  tail,  suffers  a  common  re-* 
CO  very ,  it  bars  not  the  entail  because  no 
tenant  to  the  praecipe  ;  but  if  he  in  re- 
mainder in  fee  suffers  a  recovery,  that 
*^  bars  his  heirs^  as  has  been  said  before/^ 

In  a  iate  case  (a),  where  the  person,  in^ 
tended  io  be  tenant  to  the  writ,  was  mis- 
named in  the  deed»  azid  recovery,  the  ques- 
tion was,  whether  a  recovery,  suffered  by  a 
tenant  in  fee,  witho^ut  a  good  tenant  to  the 
prctcipe^  had  the  effect  of  revoking  a  will, 
the  court  of  Common:  Pleats  decided  that  the 
will  was  revoked,  and  observed  ^  that  the 
tenant  in  fee  was  estorpped,  by  what  ap» 
peared  upon  the  record,  and,  if  living, 
could  not  say  that  there  was  no  good  te- 
nant to  the  pre^cipe,  and  that  every  person 
claiming  under  him  must  be  estopped 
**  also/' 

These  observations  lead  to  some  impor*^ 

{js)  Page  37.  Bp.   of   Llandaff.      1    S^«w 

(a)  Doe  d.  Lushington  ?•      Rep.  504. 
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tent  Conclusions,  applicable  in  practice  to 
cases  in  which  a  recovery  has  been'  suffered 
by  tenant  in  tail,  and  the  recovery  is  voidable, 
for  want  of  a  good  tenant  to  the  writ  of 
entry. 

They  also  lead  to  some  observations  re- 
specting the  practice  of  requiring  that  the 
person,  to  whom  a  tenant  in  tail  has  convey- 
ed, preparatory  to  a  recovery  afterwards  [  90  J 
suffered,  and  which  is  defective  for  want  of 
the  immediate  freehold  in  the  tenant,  shall  be 
either  the  tenant  in  a  new  recovery,  or  shall 
join  in  making  the  tenant  to  that  recovery. 

First.  Sometimes  the  deed  contains  more 
parcels  than  the  recovery.  In  this  instance,* 
unless  the  recovery  shall  be  amended^  it  isr 
clear  that. the  freehold  of  the  lands,  not  in-^^ 
eluded  in  the  recovery,  remains  in  the  per-» 
son  named  as  tenant ;  and,  of  course,  oiir  . 
suffeting  another  recovery,  a  conveyance 
must  be  obtained  from  this  person  or  his^ 
heirs,  or  a  writ  of  entry  must  be  brought 
against  him  or  his  heirs.  This  is  univer-* 
sally,  and  very  justly,  the  practice.  The 
necessity  of  this  practice  might  be .  pre- 
vented by  an  express  declaration  to  this 
effect :  **  Provided  always  and  it  is  hereby 
^"^  declared,  Sfc.  that  if  the  said  (thQ 
.  tenant)  shall  not,  on  or  before,  the 

day  of  ,  pay  to  the  said  his 

executors   or    administrators^   the    mm  of 

VOL,   I.  H 
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^100,000  ;  then,  and  in  that  ca.ie  such,  and 
so  many,  and  such  parts,  if' any,  of  the  iwrt- 
suages,  SfC.  as  shall  r,^main  vested  in  the  said 

(the  tenant)  after  the  said      day  of 
by  reason  of  any  defect  in  the  said  intended 
recovery,  or  otherwise,  shall,  from  And  after 
the  said  day  of  ,  remain,  conti- 

nue, and  be,^,  and  that  the  said 
f  *  (the  tenant)  and  his  heirs  shall  stand  and  be 
"  sei^d,  i^c.-^,  and  that  these  presents,  Sfd. 
*^  shail  operate  and  enut^^^,  to  the  uses,  S^e. 
''  hereinhefari  limited,  expressed,  and  declared ^ 
[91  y*^  (fond  concernitfg  tk6  messuages  f^c.  tohieh, 
^  shall  he  at  are  intended  to  be^  eamprised  in 
''  the  said  fecotery,  Scc.^  Tbis  declarathxi 
will  operate  t»  a  shiftitjg  ud€?,  eten  though 
tfettre  be  a  ccmt^yancie  to  the  use  of  the 
tenant  in  fee.  But  it  is  to  be  i*eiiiembe#ed 
that,  no  shifting  me  is  admissible,  miles* 
there  be  a  conveyance  of  the  legal  seiisin^  so 
tbit  uses*  may  be  declared,  tt>  operate  and 
Cake  effect  through  the  mediunl  of  thd 
statute  for  tt*ani»ferring  use^  into  p08sedi^on. 
St«ieh  a  Ijmitatimi  i:^  noC  admissible  in  ft 
bargain,  and  sale, — to  operate  as  such^  under 
the  statutes  of  lases  and  inrolitteAts,  unless 
part  of  the  conaideration  proe^etis  front  the 
cestui  que  uee. 

Secondly.  Sojbetintes  a^  recovery  k*  5^uf- 
feted  by  a  person  who  has  merely  a»  estate- 
tail  m  remainder  or    reversion,   altev  aa 
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estate  6f  freehold,  without  obtaining  thecon- 
currence  of  the  freeholder.  In  this  case,  as 
haialready  beenobserved>  the  recovery  iscon- 
«idered  as  voidable,  and  not  as  merely  void* 
During  the  continuance  of  the  freehold 
in  the  previous  tenant  for  life,  another 
elTectual  recovery  cannot  be  suffered  withotit 
hii  concurrence:  but,  with  his  concurrence,, 
and  without  calling  on  the  tenant  in  the 
reeovfery  to  join  in  Ihe  conveyance^  an  effec- 
Itial  recovery  may  be  suffered.  Even  under 
these  circumstances,  if  the  former  convey- 
since  to  the  intended  tenant  passed  the  fee^ 
the  title^  (independent  of  any  (Question  od 
the  validity  of  the  recovery,)  will  be  expos- 
ed to  the  objection,  that  the  iegu/  estate  of 
ittheritdtnce  is  in  the  person  to  whom,  for 
thtt  purpose  of  making  him  tenant  to  the 
Ibi4ner  recovery,  it  was  conveyed. 

'  Whett  the  defect  in  the  reed vei-y  is  t6  be[  92  J 
sii|^lied,  after  the  previous  estate  of  fiee- 
b6ld  has  deteimined^  it  is  the  practice  to  , 
ftfqfuir^  the  tenant  in  the  former  Recovery, 
Of  hiis  heirs,  or  devisees,  if  any,  to  be  te-^ 
Mvrit,  or  tenants,  in  thd  new  recovery  ;  o* 
tlHU  he  or  they  should  join  in  a  eonveyance^ 
for  making  a  tenant  to  that  fecovery.  Withar 
viewta  objections  by  other  counsel^  it  is  not 
prudent  in  preparing  recovery  cjeeds^  toforegof 
this  caution,  when  there  is  an  opportunity 
€Kf  Staining  the  requisite  convey asib^. 

A  2 
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But  whenever  it  shall  be  necessary  to  sup- 
port a  title,  on  an  adverse  litigation,  merely 
on  account  of  the  want  of  such  conveyance^ 
it  may  be  contended,  (and,  it  should  seem^ 
with  great  chance  of  success,)«that  the  former 
recovery  was  good,  as  between  the  parties  ; 
that  the  estate  conveyed  to  the  tenant  was 
drawn  out  of  him  by  the  operation  of  the 
recovery ;  and  that  the  declaration  of  the 
uses  governs  the  legal  title,  as  between 
these  parties.  To  this  reasoning  it  would 
possibly  be  objected,  that  the  issue  in  tail, 
and  those  in  remainder,  are  not  bound  by 
estoppel.  This,  asan  abstract  proposition,  is 
not  denied,  nor  will  it  affect  the  conclusion 
which  has  been  offered.  A  recovery,  good  95 
between  the  parties,  may  be  voidable,  as 
against  the  issue,  &c.  because  they  are  n^t 
bound  by  estoppel. — But  although  they  are 
not  bound  by  the  estoppel  of  the  recovery, 
L  93  ]it  by  no  means  follows  that  the  con- 
veyance is  not  good  till  avoided,  so  as  to 
govern  the  legal  title  to  th6  freehold.  On 
the  contrary,  the  conveyance  of  tenant  ia 
tail  has,  as  against  himself,  precisely  the 
same  operation  as  a  conveyance  by  tenant 
in  fee  has  against  that  tenant. 

A  conveyance  by  tenant  in  tail,  by  lease 
and  release,  by  feoffment,  or  by  fine  without 
proclamations,  &c.  is  an  effectual  convey- 
ance h^  himy  of  a  base  fee,  or  of  a  defeasible 
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fee  ;  and  consequently  of  the  freehold  ;  al* 
though  it  does  not  bind  the  issue.  It  ope* 
rates,  however,  against  the  issue  so  far,  that 
they  must  make  their  entry  or  claim,  or,  (if 
there  be  a  discontinuance,)  bring  thtiv  4Mction, 
to  defeat  the  estate :  and  the  person  in 
whom  the  freehold  resides  under  the  assu- 
rance, must  be  considered  as  the  tenant 
whom  they  are  to  sue. 

The  same  reasoning,  and  the*  principles 
on  which  it  is  grounded,  prove  that  when 
the  freehold  passes,  as  between  the  parties, 
by  way  of  conveyance,  it  must  pass  as  against 
all  mankind :  and  indeed  there  is  an  ab- 
surdity in  supposing  the  same  person  to  be 
tenant  of  the  freehold,  as  against  all  man- 
kind, except  the  issue  in  tail,  and  those  in  re- 
mainder; more  especially,  as  it  is  of  no 
consequence  to  the  issue,  &c.  who  is  the  te- 
nant.— All  that  is  necessary  for  their  sake 
is,  that  there  shall  be  a  person  on  whom  their 
entry  may  be  made,  or  against  whom  their  r  g^  ^ 
action  may  be  brought  {b). 

In  point  of  law,  the  person  deriving  a 
title  under  this  imperfect,  or  voidable  con- 
veyance, is  the  person  against  whom  the 
issue  must  bring  their  action,  should  they 
resort  to  an  action  to  establish  their  right ; 
and  this  result  seems  incontrovertibly  to 
prove  that  this  person  has  the  freehold. 
.   Since    these     observations     were     first 

(h)  Essay  on  Estates,  chap.  Freehold. 
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dictated,  this  point  has  b^en  fully  consirf 
dered,  on  a  case  which  arose  and  call^  for 
its  application  in  practice.  On  that  case, 
the  reasoning  offered  in  support  of  a  sixth 
recovery,  after  fiv^  defective  recoveries,  was 
to  this  effect. 

**  In  Wood's  Conveyancingy  chapter  Beoo- 
•^  veries,  under  the  head  of  avoiding  recOf 
veries,  it  is  said,  that  the  recoveror  him- 
self cannot  fsilsify  aM^ecovery  ;  and  this 
proposition  is  given  by  way  of  contrast 
to  the  instances  previously  stated,  of  re- 
*^  ooveries  voidable  for  different  reasons, 
"  and  one  of  them  is,  that  the  recovery 
**  may  be  avoided,  for  that  he,  against 
*^  whom  the  writ  of  entry  is  brought,  is  not 
**  tenant  of  the  freehold,  by  right  or  wr^ng, 
^*  at  the  time  of  the  writ  brought. 

*'  And  the  language  of  P/g-^)?/ on  Recove- 
£95  y^  ries  (p.  169)  is»  that  an  erroneous  common 
'^  recovery  is  good  till  revereed,  by  reason, 
as  he  observes,  of  the  intended  recom- 
pense.  This,  however,  is  not  the  true 
reason.  In  point  of  law,  the  recovery 
amounts  to  a  conveyance,  as  between 
the  parties,  when  one  of  them  has  a 
seisin  ;  and  as  an  extingqishment  by  es-* 
toppei,  when  there  is  merely  a  right  of 
action  or  of  entry. 

**  And  in  the  Marquis  of  Winchester^ \ 
case,  (3  Co.  1,)  it  was  said  that  common 
recoveries,  9jS  much  4s  any  b^njign  inter- 
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pretation  of  the  law  will  p«riait,  ougtit 
to  be  maintained,  becajuse  they  are  the 
'^  common  assurances  of  the  land.  But  it 
**  waa  agreed  that  far  the  raouety  whereof 

"  An^e  Milte  was  tenant  for  life,  the  reco- 

• 

very  was  not  any  bar  either  to  the  estate- 
tail  which  Lionel  had,  expectant  on  the 
«  estate  of  Aftne  Mills,  or  to  the  ren«iiiKler 
**  of  Henry,  because  that  £>r  this  moiety 
Lionel  was  not  tewaot  to  the  prcudpe ; 
but  the  recovery  had  its  operation-against 
him  by  estoppel  and  conclusion,  which 
shall  not  bind  the  issue  iin  tail,  who 
claims  performam  doni. 
*^  Sp  in  0»?w  V.  Morgm,  (3  Co.  5,)  the 
^'  case  was  aiiipposed  to  be  the  sa^me  asif  the 
*^  husband  had  had  a  remainder  in  tail, 
*'  expectant  on  an  estate  for  life :  in  which 
^'  case,  the  book  coatinues,  a  common  reco- 
very had  againsit  him  shall  not  bind  be- 
cause he  was  not  tenant  to  the  pracipe,  [  96  ] 
nor  seised  by  foro9  of  the  tail ;  but  the 
r^overy,  as  to  the  esitate  of  the.  husband, 
took  its  eifect  by  estoppel  and  conclusion, 
**  and  therewith  agrees  12  Ed.  IV.  14.  b. 
*'  that  against  a  common  recovery  against 
tlw  ancestor  in  tail,  the  issue  may  say,  that 
the  an^cestor  was  not  tenant  tempore  brevis. 
'*  Both  the^  cases  suppose  the  recovery 
to  be  good  between  the  parties, and  oonse- 

# 

que«tly ,  t hey  must  operate  asa  conyey ance. 
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"And  theissueintail  and  those  in  remainder 
*'  are  driven  to  their  writ  of  error,  to  avoid 
**  the  recovery.  And  it  would  be  highly  incon- 
"  venient  that  tlie  tenant  in  tail  should  conti- 
*'  nue  seised,  contrary  to  his  own  solemn  act: 
or  that  the  person  to  whom  he  conveys, 
and  who  is  named  tenant  in  the  proceed- 
ings towards  the  recovery,  should  be  at 
liberty  to  defend  himself,  and  consequent- 
y  ly,  retain  the  estate,  by  alleging  the  inca- 
*^  pacity  of  the  tenant  in  tail  to  suffer  a 
"  recovery,  which  will  be  binding  against 
^^  his  issue  and   those  in  remainder.     And 
*^  it  cannot  be  supposed  that  if  the  demand- 
"  ant  acquires  a  seisin  either  in  fact,  or  in 
*^  law,  he  can  claim  to  be  exempt  from  the 
"  uses  declared  of  his  estate. 

"  Mr.  Cruise  also  admits  that  a  common 
•*  recovery  may  be  good  by  estoppel. — See 
Essay  on  Recoveries,  page  271. 
Mr,  Pigott  also  (p.  123)  allows  that  if 
"  there  be  no  tenant  to  the  pra:cipe,  yet,  if 
the  party  who  suffers  the  recovery  has  a 
fee-simple,  he  and  his  heirs  are  estopped. 
£  97  ]**  The  like  proposition  will  be  found  in  2 
.**  Cruise^  p.  QQ ;  and  when  he  says,  this  is 
,"  only  where  the  person  who  suffers  the 
^^  common  recovery  is  tenant  in  fee,  he 
*/  must  be  understood,  (and  the  context 
evidently  shows  it,)  as  applying  his  obser- 
vatipn  to  the  effect  of  the  recovery,  as 
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*'  against  persons  claiming  per  Jbrmam  doni, 
"  and  not  to  its  effect  or  operation,  as 
against  the  tenant  in  tail  himself:  noreven 
to  deny  that  the  recovery  is  good,  even 
against  the  issue  in  tail,  &c.  till  avoided. 
The  point  is  more  clearly  stated  in  the 
same  book,  p.  271,  in  these  terms:  A  com- 
mon recovery  when  suffered  of  an  estate-- 
taiis  will  not  operate  as  an  estoppel 
against  the  issue  in  tail,  the  remainder- 
*'  man  or  reversioner.  But  even  if  Mr. 
**  Cruise  wishes  in  the  former  passages,  to  be 
understood  in  any  other  sense  than  the 
one  I  have  ascribed  to  him,  the  authori- 
*^  ties  to  which  he  refers  do  not  support 
^'  his  conclusion. 

"  In  Bennet  and  others  v.  Vade  and  others, 
(9  Mod.  314,)  Lord  Chancellor  Hardwicke 
treats  a  recovery  by  tenant  in  fee-simple, 
as  good  to  bind  him  and  his  heir  by 
estoppel,  although  there  is  not  any  tenant 
to  the  praecipe.  And  adds.  The  reason 
why  there  is  no  want  of  a  tenant  to  a 
praecipe,  in  a  recovery  by  tenant  in  fee, 
*'  is  this  ;  that  if  such  praecipe  is  brought 
^*  against  a  stranger  who  is  not  tenant,  and 
*'  he  vouch  the  tenant  of  the  lands,  and  he 
"  enters  into  warranty,  by  that  he  admits [  98  ] 
*'  the  stranger  to  be  tenant  of  the  lands,  and 
**  so  binds  himself  and  his  heirs  by  estoppel. 
'*  He  proceeds  to  ob$erve,  Put  if  he  Jiad 
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been  tenant  io  tail,  this  urould  not  have 

estopped  his  issue,  because  he  claims  by  a 

*•  superior  gift,  per  Jormam  doni,  and  not 

**  through  or  by  his  ancestor.     And,  in  the 

*^  case  before  the  court,  be  said  these  reco- 

**  veries  have  revoked    the  will,   and  Sir 

John  Leigh  has  by  them  regained  a  new 

estate  to  the  purpose  of  revoking   the 

*^  will,  although  it  be  the  old  one.     In  short, 

^  the  recovery  liad  the  effect  of  pasning  the 

^'  inheritance  to   the   demandant,  and  for 

^'  want  of  an  express  declaration  of  uses, 

*^  (for  so  the  case  appeared  upon  the  facts) 

'^  the  use  resulted.     Thiij^  then  is  an  admis- 

^^  sion  that  in  the  case  of  a  tenant  in  fee 

suffering  a  common  recovery,  without  a 

good  tenant  to  the  praecipe,  the  seisin 

passes  to  tlie  demandant,  so  that  the  uses 

may  arise  on  his  seisin,  and  be  expressly 

declared,  or  result  by  operation  of  law. 

*^  Also  in  Duke  and  Smithes  case,  (4  Leon. 

*'  ®38,)  it  was  agreed,  that  if  he  in  reversion 

^*  suffered  the  common   recovery  to  uses, 

his  heirs  cannot  plead  that  hisfatherhadnot 

any  thing  at  the  time  of  the  recovery,  for 

*♦  he  is  estopped  to  say  that  his  father  was 

not  tenant  to  the  praecipe,  and  therefore 

it  is  a  good  recovery  against  him  by  way 

of  estoppel. 

[  99  ]     '^  So  in  Bull  and  Wyatt,  upon  a  apecial 
^'  verdict   it  wa»  adjudged,   (see  1  Roll's 
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*^  Ahr.  865,  1.  n,)  that  if  A.  seised  in 
^^  fee  of  landy  is  disseised  of  this  by  B., 
^'  and  during  the  disseisin  a  praecipe  is 
**  brought  of  this  by  'D,  against  A.,  who 
**  aufFers  a  common  recovery  of  this^  to  the 
'*  use  of  D.  the  recoveror,  although  this  is 
^*  in  truth  a  void  recovery  for  want  of  a 
*^  tenant  to  the  praecipe,  yet  it  shall  be  a 
•*  good  recovery  by  estoppel,  to  bind  A. 
^  his  heirs  and  assigns  ;  but  in  this  instance 
it  is  appreliended  the  recovery  operated 
by  way  of  extinguishment,  and  npt  by 
way  of  conveyance. 
•^  fVebb  V-  Necf,  (Cro,  Eliz.  £1,)  also  de- 
^^  cided,  that  a  recovery  is  good  against  the 
5f  tenant  in  fee,  by  estoppel,  though  the 
♦^  freehold  is  in  another  person. 

^^  And  the  lang^iage  of  the  court  in  Lord 
*^  Say  and  Sele's  c^^se,  (10  Mod.  45,)  is,  that 
common  recoveries,  although  there  are 
no  tenants  to  the  praecipes,  are  good  by 
way  of  estoppel,  against  the  parties  who 
suffered  them,  though  not  against  remfiin- 
der-men  and  strangers,  Scq. 

The  grteater  part  of  the  authorities  are, 
*^  (it  must  be  admitted,)  applied  to  the  case 
^'  of  a  tenant  in  fee,  who  suffers  a. common 
'^  recovery.  Yet  it  i^  understood  that  tenant 
^^  in  tail  is  precisely  in  the  same  predica-- 
*^  meal  for  this  pnrpose  as  tenant  in  fee : 
^^  witl|  the  difference  onfy,  that  in  the  case 
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*•  of  a  tenant  in  fee,  the  recovery  cannot  bfe 
[  100  ]**  avoided  ;  while,  in  the  case  of  tenant  in 
tail,  it  may  be  avoided  by  the  issue  in  tail, 
or  those  in  reversion  or  remainder  ;  but 

"  it   remains   in  force  till  avoided.     And 

'•  when  the  principles,  on  which  recoveries 

**  are  founded,  are  traced  through  all  their 

*'  circumstances ; — when     we    follow     Mr. 

^^s  very  just  conclusion,  that 

the  recovery  of  1772  would  certainly 
estop  Luxford  and  his  heirs  from  alleging 
any  thing  contrary  to  it ;— when  we  also 
consider  that  the  parties  to  the  judgment, 

"  of  a  court  of  competent  jurisdiction,  are 
bound  by  that  judgment ; — that  if  the 
seisin  does  not  pass  to  the  demandant,  it 

**  must  remain  in  the  tenant ; — and  thiit 
the  tenant  or  his  heirs  cannot,  after  judg- 
ment, aver  that  he  was  not  tenant,  though 
he  might  in  the  first  instance  have  pleaded 

"  non-tenure  ; — ^and  that  there  is  no  appa- 
rent error  in  the  recovery,  and  that  the 
parties  to  the  judgment  can  avoid  it  only 
for  error  apparent  on  the  record,  and  not 

*'  for  an  extraneous  fact,  as  non-tenure,  &c. 
of  the  tenant ; — we  may,  (it  is  submitted,) 
satisfy  ourselves  that  the  seisin,  which 

"  was  vested  in  Luxfordy  was  drawn  out  of 
him  by  the  operation  of  the  recovery,  and 
passed  to  the  demandant,  and  supplied 
a  seisin  to  the  uses,   and,   consequently, 
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"  conferred  a  title  to  the  freehold,  under 
**  which  the  recovery  in  question  may  be 
"  supported/' 

No  answer  was  given  to  this  reasoning 
by  a  gentlemen,  whose  knowledge  and  acute- [  101  ] 
ness  would  have  enabled  him  with  great 
ease,  to  detect  any  fallacy  in  the  observa- 
tions. The  probability  is  that  he  did  not 
find  any  authority,  or  any  principle,  to 
oppose  to  the  reasoning,  on  which  the  ob- 
servations, are  grounded. 

To  sum  up  these  observations.  It  should 
seem  that  tenant  in  tail  is  persanalfy  bound 
by  all  such  acts,  as  will  bind  a  tenant  in 
fee.  The  necessary  deduction  is,  that  the 
recovery  will  be  good,  so  far  that  it  will 
pass  the  estate,  as  between  the  parties, 
though  it  will  not  bind  the  issue,  or  those 
in  reversion  or  remainder,  because  they  are 
not  bound  by  estoppels. 

Admitting  the  recovery  to  be  good  be- 
tween the  parties,  though  not  binding  on 
the  issue,  &c. ;  it  will  have  the  effect  of  a 
conveyance:  the  demandant  will  obtain  a 
seisin :  and  uses  may  be  declared  of  that 
seisin,  and  arise  from  the  same,  and  be  exe-^ 
cuted  into  estate,  i 

The  uses  then  will  govern  the  title  to  the 
legal  estate.  Such  recovery,  though  voida- 
ble, is  not  actually  void.  And,  in  the  mean 
time>  till  avoided,,  the  legal  title  must  be 
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traced  thr6ugh  this  ttcorery  ;  and,  granting 
this  reasoning  to  be  correct,  the  freehold  id 
in  the  cestui  que  use  under  the  recovery,  and 
liot  in  the  prison  to  whom  a  conveyance 
tras  made  of  an  estates  of  freehold^  thoogb 
[  102  ]not  of  tlie  imiiiediate  fi€eh6ld,  for  the  pur- 
pose of  suffering  the  recovery.  The  obvi- 
ous and  necessary  conclusion  is,  that  there 
is  not  any  absolute  occasion,  trhen  suffering 
another  recovery^  to  call  for  a  conveyance 
from  the  person  named  as  tenant  in  the  for-^ 
iii*r  rtcotery.  These  observations  will  fle- 
deaerve  to  be  weighed^  when  a  title  shall 
require  the  aid  of  argument  in^  support  ^ 
its  validity. 

Thirdly.  Sometimes  the  cohreyaijce,  for 
making  the  tenant  to  the  writ  of  entry^  iB 
defettire,  in  point  of  fotnol^  or  of  substance! 
as  in  the  instance  of  a  bargain  and  sale,  foe 
want  of  inrolment :  or  a  feoffituenty  for 
waftt  of  livflry  of  seisin  j  or  a  reteasey  for 
want  of  an  estate  4:apable  of  enlargement.: 
so  that  no  esllate,^  (not  even  a  voidable  on^) 
passes,  nor  is  the  conveyance  operative  i» 
any  other  mode  :  and  consequently  there  is 
not  a  good  tenant  to  the  writ.  In  this 
case,  the  concurrence  of  the  tenant,  in  suf- 
fering the  second  recovery,  cannot  be  neces- 
sary, since  be  never  had  any  freehold.  Bifi 
the  recovery,  it  shduld  seem,  is  good  fd 
bettreen  the  parties ;  and  the  observation^ 
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on  that  point,  already  given  in  the  la^t  di* 
vision,  are  equally  applicable  to  cases  fann- 
ing under  the  present  head.  , 

F6Ufthl^.  When  the  conveyance  id  good, 
afld  the  recovery  h  bad,-^so  as  to  be  abso- 
lutely void^  and  not  merely  voidable^  (ad 
when  it  does  not  comprise  the  parcels,)  the 
converse  of  th^  last  proposition  will  be 
true. 

Tifthly.     Sottietimes  the  recovery  is  ^uf-L  103] 
fei'ed'  in  the  first  instance ;   and  afterward^y 
thftt  is  to  siy,  after  the  end  of  the  term,  and 
by  deeds  dated  subsequent  to  the  term,  the 
freehold  is  conveyed  to  the  tenant. 

This  recovery  is  objectiotiable.^  It  g^m» 
dearly  voidable  by  the  issue^  and  those  iA 
remainder  and  reversion,  for  want  of  a  goo4 
tenant  to  the  writ  of  entry  x  and  it  woofd  be 
highly  imprudent  to  suffer  another  recovery, 
trithotit  calling  for  a  conveyance  from  the 
intended  tenant,  or  naming  that  person  as 
tenant  irt  the  new  recovery.  lu  short,  it 
would  be  extremely  diflBcult  to  support  the 
Aeeond  recovery,  without  such  concurrence. 
But  it  might,  if  necessary,  be  contended, 
that  the  declaration  of  uses,  in  the  language 
in  whieh  this  declaration  isgenerally  penned, 
is  suffieient  to  govern  the  uses,  not  only  of 
the  recovery  So  suffered,  but  also  of  the 
cofiveyanoe  itself.  For  this  purpose/  an 
ar^ment  to  be  urged  is>  tliat  the  recovery 
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is  good,  as  between  the  parties :  that^  a» 
between  them,  the  conveyance  and  the 
recovery  form  part  of  the  same  assurance  ^ 
and  that  on  the  latter  ground,  and  also  on 
the  language  and  general  form  of  the  decla- 
ration of  uses,  when  well  penned,  the  uses 
of  the  conveyance  will  be  directed  by  the 
declaration  in  this  deed,  though  the  deed  be 
subsequent  to  the  recovery. 

To  obviate  as  far  as  may  be,  the  diflficul- 
ties  in  practice   arising  from  the  circum- 
[  104  ]  stances  which  have  been  noticed,  tw'o  cau- 
tions are  proper  to  be  observed. 

First.  Never  (except  in  the  cases  after- 
wards noticed)  to  convey  to  the  tenant  for  any 
longer  period^  than  during  the  joint  lives  of 
himself'  and  the  tenants  in  tail,  who  are  to  be 
vouched.  Thus  the  estate  conveyed  to  the 
tenant  will  determine  with  his  death,  and 
there  will  not  be  any  necessity  for  resorting 
to  his  heir  at  law,  or  devisee  ;  or,  (which 
shall  first  happen,)  it  will  determine  on  the 
death  of  either  of  the  tenants  in  tail  ;  and 
therefore,  unless  the  recovery  shall  be  duly 
suffered  in  the  first  instance,  and  during  the 
joint  lives,  the  title  will  not  be  fettered. 
And,  if  further  uses  are  to  be  declared,  as  in 
marriage  settlements,  &c.  these  uses  may 
be  superadded  upon  the  conveyance :  only 
taking  care  to  make  the  conveyance  in  fee, 
for   supplying   a    seisin  to   the  uses ;  and  by 
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the  declaration  of  use  on  the  conveyance^  to 
limit  the  estate  which  is  to  be  the  ground-^work 
of  the  recovery,  for  the  joint  lives  of  the 
tenant^  Sfc. 

The  recovery  may  then  be  declared  to 
enure  to  the  uses  which  are  limited  after, 
and  expectant  on,  the  estate  for  the  joint 
lives,  in  confirmation  of, — and  for  the  pur- 
pose of  giving  effect  to, — the  same  uses, 
discharged  of  the  estate  for  the  joint  lives  : 
Or  a  still  neater  and  more  simple  way,  see 
Appendix,  p.  489»  491^  of  accomplishing 
this  object  will  be  to  limit  the  use  on  thel  10^  ] 
conveyance  to  the  tenant  during  the  joint 
lives ;  and  from  and  after  the  determination 
of  that  estate,  to  the  uses  afterwards  declared 
of  the  recovery  thereby  agreed  to  be  suffered : 
and  then  to  add  the  uses  after  the  agreement 
to  suffer  the  recovery .  See  Appendix,  page 
376,  381. 

-  Secondly.  To  take  care  never  to  intro- 
duce more  parcels  into  the  recovery  deed, 
than  are  intended  to  be  comprised  in  the  ' 
recovery  ;  and  whenever  general  words  are 
used,  for  the  purpose  of  describing  the 
parcels,  these  general  words  should  be  con- 
fined to  the  lands  in  those  townships  or 
parishes  alone,  which  are  to  be  named  in 
the  recovery.;  Nor  will  it  be  irrelevant  to 
observe,  that  the  proposed  conveyance  in 
fee,  and   declaration  of  ulterior  uses,  are 

VOL.    I.  I 
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.necessary  only  when  some  persons,  not  in** 
tended  to  be  parties  to  the  recovery,  as 
vouchees^  are  to  pass  the  legal  or  equit  ible 
seisin  of  the  freehold  or  inheritance.  Sup- 
pose a  tenant  in  tail  to  be  desirous  of  suffer- 
ing a  common  recovery,  to  the  uses  of  a 
settlement  made  by  him,  or  by  any  other 
person, — or  to  uses  to  prevent  dower  ;  and 
he  alone  has  the  freehold  and  first  estate  of 
inheritance ;  and  the  tenant  to  the  writ  of 
entry  is  made  by  a  deed  which  passes  a  par- 
ticular estate,  as  for  the  joint  lives,  &c. : 
uses  may  be  well  declared  of  the  inheri- 
tance, upon  this  recovery ;  for  the  fee  sim-  ' 
[  106  ]  pie  passes  to  the  demandant  by  means  of 
tlie  recoveiy,  and  uses  may  be  declared  of 
his  seisin. 

It  is  observable  too,  that  whenever  the 
cause  of  shifting  use,  recommended  in  a 
forme  page  (c),  is  adopted,  that  clause  will 
effectually  obviate  all  difficulty  on  the 
points  which  have  been  noticed. 

Before  this  division  is  brought  to  a  con- 
clusion, it  is  expedient  to  observe,  that 
when  a  tenant  in  tail  has  conveyed  a  base 
fee,  and  afterwards  departed  this  life,  with* 
oiit  suffering  a  common  recovery,  or  dis- 
continuing the  reversion  or  remainder,  the 
estate  he  has  transferred  ipso  facto  deter- 
mines>    as  against   the   persons    seised    iii^ 

(r)  Supra,  p.  90. 
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reversion  or  remainder.  It  is  voidable 
only,  and  not  void^  as  against  the  issue  in 
tail, — and  when  a  fine  with  proclamations 
has  been  levied,  the  issue  are  precluded 
from  avoiding  the  alienation. 

Should  the  heir  in  tail,  after  a  convey- 
ance of  a  base  fee  by  his  ancestor,  enter, 
and  suffer  a  common  recovery,  without 
taking  a  conveyance  from  the  assignee 
under  the  voidable  estate,  an  opinion,  given 
upon  great  consideration,  was,  that  the  base^^ 
fee  was  avoided, — the  estate  reduced  to  the 
issue, — and  a  recovery  suffered  by  him,  on 
a  precipe  brought  against  his  own  assignee, 
was  effectual.  In  such  case  the  heir  in 
tail  should^  after  suffering  a  recovery,  care- 
fully refrain  from  taking  a  recovery  from 
the  absence  of  the  tenant  in  tail. 

Of  the  Concurrence  of  Persons  who  have  par^{_  107  3 
ticular  Estates,  to  enable  a  Remainder^man 
or  Reversioner  in  Tail,  to  suffer  a  Recover^/  ; 
and  the  Cautions  under  which  such  Concur- 
rence may  he  safely  given. 

It  bften  happens  that  persons  who  have 
the  freehold,  and  whose  concurrence  is 
necessary  to  enable  the  tenant  of  an  estate- 
tail,  in  remainder  or  reversion,  to  suffer  a 
common  recovery,  would  willingly  afford 
their  assistance,  if  they  were  advised  such 

I  2 


108  ON    THE    TENANT    TO   THE 

assistance  might  be  afforded,  without  in- 
cumbering their  own  estates,  or  destroying 
powers,  &c.  annexed  to  their  estates.  From 
an  apprehension  that  their  estates  might 
7nerge  in  the  reversion  or  remainder,  and 
be  aiFected  by  incumbrances  affecting  the 
estate-tail,  the  owners  of  the  freehold  fre- 
quently refuse  to  join  in  a  conveyance  with 
the  tenant  in  fail. 

The  cases  (rf),  however,  seem  to  warrant  a 
decided  opinion,  that  a  joint  conveyance  by 
two  persons,  having  distinct  estates,  will 
pass  those  estates,  as  a  conveyance  of  the 
one  estate,  and  confirmation  of  the  other, 
without  occasioning  any  merger  of  the  par- 
[  108  ]  ticular  estate.  Although  the  two  estates  are 
blended,  the  grantee  will  hold  under  the  title 
of  the  owner  of  the  particular  estate,  during 
the  continuance  of  that  estate ;  and  after 
the  determination  of  that  estate,  he  will 
hold  under  the  title  of  the  person  in  remain- 
der or  reversion.  Thus  there  is  not  any 
merger.  This  subject  will  be  fully  discusssd 
in  the  long  promised  Essay,  on  the  doctrine 
,  of  Law  respecting  the  Merger  of  Estates. 

To  avoid  all  doubts  on  the  extinguish- 
ment of  the  particular  estate,  the  convey- 
ance may  be  confined  to  the  joint  lives  of 
the  freeholder  and  tenant,  or  tenant  and 
vouchee  ;  so  as  to  leave  a  revereion,  in  other 

{d)  BredorCs  case^  1  Co.  76.     Treporft  ewe,  6  Co,  14. 
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words,  an  intermediate  estate,  in  the  owner 
of  the  freehold. 

This  mode  of  limitation  will  effectually 
guard  against  the  merger  of  the  estate  of 
freehold.  It  will  also  in  the.  most  effectual 
manner  guard  against  the  destruction  of  all 
powers,  &c. — They  will  remain  annexed  to 
the  reversion.  And  even  though  it  should 
be  doubtful  whether  the  freehold  be  in  the 
supposed  tenant  for  life,  or  in  some  other 
person,  both  may  safely  join  in  the  convey- 
ance, with  the  precaution  of  confining  the 
limitation  to  the  joint  lives  of  the  tenant 
and  vouchee,  or  to  any  other  like  period, 
which  would  indisputably  create  a  par- 
ticular estate,  derived  out  of  the  estates  of 
the  conveying  parties. 

The  lives  of  the  tenant  and  vouchee  ar«[  109] 
most  proper  to  be  inserted  in  this  instance. 
There  will  be  a  protection  against  tlie  ac- 
cident of  the  death  of  the  supposed  tenant 
for  life,  and  the  consequent  determination 
of  the  estate  of  the  tenant  to  the  writ  of 
entry,  when  that  estate  is  circumscribed  by 
the  life  of  the  supposed  tenant  for  life. 

In  a  recovery  deed  adapted  to  these  cir- 
cumstances, there  should  be  a  declaration, 
that  the  recovery  shall  enure  to  the  use  of 
the  former  owner  of  the  life-estate  for  his 
life^  in  confirmation  of,  and  for  the>  purpose 
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of  estaWishing  his  estate  for  life,  and  all 
powers,  &c.  annexed  to  that  estate.  The 
form  of  such  a  recovery  deed  wili  be  found 
in  the  Appendix,  p.  444,  456,  46K 

Formerly  the  practice  (introduced,  it  is 
believed,  by  Mr.  Booth,)  was,  for  the  tenant 
for  life,  to  convey  to  the  intended  tenant  to 
the  writ  of -entry  for  tlie  life  of  the  tenant 
for  life  ;  subject  to  a  proviso,  that  unless 
100,000/.  should  be  paid  on  a  given  day, 
(namely,  a  day  after  the  tfme  witliin  which 
the  recovery  was  to  be  suffered,)  the  use 
should  cease.     This  is  called  the  one  kun-* 
dred  thousand  pound  clause.     It  is  founded 
on  two  principles.     1st,  That  it  is  sufficient 
that  there  should  be  a  tenant  at  the  time 
when  a   recovery  is   suffered,  w^ithout  any 
regard  to  a  subsecjuent  defeasance  or  avoid- 
ance of  his  estate.     And  2dly,  That  unless 
[  110  ]  100,000/.  should  be  paid  on  the  appointed 
day,  and  which   it  is  intended  should  not, 
and  from  the  magnitude  of  the  sum  com- 
pared with  the  value   of  the  estate,  it   is 
certain  will  not  Ije  paid,    the   title  under 
this    limitation    will    cea^e,    or    may    be 
avoided. 

'  The  common  recovery  may  devest  the 
freehold  &ad  the  reversion.  Sec.  {e),  till  they 
are  revived  by  re*entry,  or  by  the  new  uses : 

(e)  Co.  Lttt.  35C.  a.  802.  a. 
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and  uses  ous;ht  to  be  declared  to  i^evive 
the  seisin.  A  form  of  this  clause  is  in  the 
Appendix,  p.  480. 

* 

Cautions  when  it  is  doubtfui,  whether  a  Person  [111] 
who  intends  to  suffer  a    Recovery  has  an 
Estate  for  Life  or  in   Tail,  or  Ziehen  there 
are,  or  are  supposed  to  be^  contingent  Re- 
mainders, to  be  preserved^ 

I  m 

Sometimes  it  is  doubtful  whether  the 
person  about  to  suffer  a  recovery  is  tenant 
for  life,  or  tenant  in  tail.  Supposing  him 
to  be  merely  tenant  for  life,  and  no  teusw>t. 
in  tail  to  join  with  him,  his  recovery  would 
be  a  forfeiture  of  his  estate.  (/) 

To  protect  against  ti>e  consequence  of 
forfeiture^  and  secure  the  enjoyment  for  a 
period  of  years,  if  the  owner  should  so  long 
live,  a  term  is  generally  created  by  demise, 
and  vested  in  a  trustee  for  the  owner  : — and 
a  form  of  a  demise  for  this  purpose  will  be 
found  in  the  Appendix,  p.  468,  472,  475. 

According  to  Pelham's  case  (/)  thei^  will 
be  a  forfeiture  by  suffering  a  recovery,  even 
although  the  tenant  for  life  has  a  remote 
estate  of  inheritance.  But  from  tlw  dtici^iwi 
in  Smith  v.  Clifford  (/)  it  may  be  oolletcted) 
that  when  the  tenant  for  life  has  a  remote 

(/)  Pelham't  case,  1   Co.         Smith  v.  Ciiford^  I  terna 
14.  b.  Rep.  738. 
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estate  of  inheritance,  or  the  owner  of  a 
remote  estate  of  inheritance  joins  in  the 
recovery,  no  forfeiture  will  be  incurred. 
[112]  This  point  may  desei've  further  conside- 
ration :  it  does  not;  seem  to  be  fully 
decided. 

Sometimes  also  it  is  doubtful  whether 
the  person  who  is  to  suffer  the  recovery  is 
tenant  in  tail,  or  merely  tenant  for  life,  with 
contingent  remainders  in  favour  of  his  chil^ 
dren  ;  and  on  the  one  hand  he  is  desirous 
of  barring  the  estate-tail  if  he  has  any  ;  and 
on  the  other  hand,  it  is  his  wish,  if  he  is 
.  merely  tenant  for  life,  to  preserve  the  con- 
tingent remainders  to  his  children.  With- 
out some  precaution  to  preserve  the  con- 
tingent  remainders,  they  would  be  destroy- 
ed by  the  recovery,  unless,  (as  sometimes 
happens,)  there  be  an  interposed  estate  of 
freehold  in  trustees  for  their  preservation, 
or  in  some  other  person  who  continued  his 
ownership. 

To  guard  against  the  destruction  of  the 
contingent  remainders,  either  the  land  should 
be  conveyed  to  the  use  of  the  intended  te- 
nant during  the  joint  lives  of  himself  and  the 
tenant  for  life  or  in  tail,  being  the  intended 
vouchee ;  with  remainder  to  the  use  of  a 
trustee,  for  the  life  of  the  vouchee,  in  trust 
for  the  vouchee  and  his  assigns  ;  remainder 
to  the  vouchee  in  fee  ;  with  a  suitable  de- 
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claration  of  the  uses  of  the  recovery.     See 
Appendix,  p.  336. 

Or  the  lands  should  be  conveyed  by  the 
supposed  tenant  in  tail,  to  A.  for  the  life  of 
the  supposed  tenant  in  tail ;  to  the  use  of 
the  supposed  tenant  in  tail,  during  the  joint 
lives  of  himself  and  the  intended  tenant  to 
the  writ  of  entry,  with  remainder  to  the  use  [113  ] 
of  A.  for  the  life  of  the  supposed  tenant 
in  tail,  in  trust  for  him  and  his  assigns: 
afterwards,  by  a  distinct  deed,  the  supposed 
tenant  in  tail,  who  by  these  means  will  retain 
the  freehold  under  the  limitation  to  his  use 
during  the  joint  lives,  should  convey  to  the 
tenant  to  the  writ  of  entry,  for  the  purpose 
of  suffering  the  recovery.  See  Appendix, 
p.  332,  338. 

Of  these  modes  the  latter  is  preferable  ; 
no  question  is  raised  on  the  title,  on  the 
face  of  the  recovery  deed.  Either  of  the 
forms  is  sufficient  for  the  purpose.  In  each 
instance  the  freehold  will  be  effectually 
vested  in  the  intended  tenant  to  the  writ  of 
entry  ;  and  the  estate  limited  to  the  trustee 
in  trust  for  the  supposed  tenant  in  tail,  will 
protect  the  contingent  remainders  from  de- 
struction. And  either  form,  when  adopted, 
will  supersede  the  necessity  of  a  demise  for 
years.  The  estate  in  the  trustee  will  be 
a  protection  from  the  consequence  of  a  for* 
feiture,  and  also  vest  in  him  the  power  of 
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^  taking  advantage  of  tbe  forfeiture^  for  the 
*  benefit  of  his  cestui  que  trust. 

In  ca^  of  this  sort,  no  express  declaration 
should  be  udded,  for  supporting  contingent 
remainders^  unless  the  party  means  to  pre- 
clude himself  from  destroying  them  at  a 
subsequent  period, 
f  114]  The  like  or  some  such  precaution  is  ne- 
cesaary ,  when  A.  is  tenaiit  for  life,  with  a  con- 
tingent remainder  in  tail  to  himself  or  his 
^children,  with  remainder  over  in  tail  ;  and 
the  tenant  for  life  is  willing  to  assist  tlie 
owner  of  the  remote  remainder  in  tail,  in 
suffering acommon  recovery, so  as  to  enlarge 
his  estate-tail  into  a  fee-simple ;  and  is  at  the 
same  time  anxious,  {afi  he  ought  to  be,)  to  re- 
tain an  estate  of  freehold  for  the  purpose  of 
preserving  the  contingent  remainders  de- 
pending on,  and  supported  by,  his  estate. 
A  limitatioh,t  during  the  joint  lives  of  the  te- 
tliant  for  life,  and  of  the  tenant  in  the  reco- 
very, or  of  the  tenant  in  the  recovery  and  of 
the  vouchee,  so  that  the  tenant  for  life  retains^ 
his  «tafce.  for  life^  by  way  of  reversion,  will 
be  sufficient  for  these  purposes. 

The  form  of  a  recovery  deed  adapted  to 
these  purposes  will  be  found  in  the  A j^endis . 

There  are  some  particular  cases,  in  which 
other  cautions,  besides  those  already  sug- 
gested, will  be  necessary. 

For  exattplei  suppose  A.  and  3.  to  be 


WRIT   OF    KNTHT,  115 

seised  for  the  life  of  C.  in  trust  for  her,  with 
contingent  remainders  to  the  children  of  C«, 
for  life  ;  with  a  limitation  over^  which  leaves 
it  in  doubt  whether  C.  has  not  an  estate* tail 
in  remainder :  and  suppose  the  reversion  in. 
fee  to  be  in  A..:  and  the  parties  are  anxious 
to  preserve  the  contingent  reniainders  from 
destruction,  and  also  to  give  the  children 
estates-tail,  on  certain  contingencies.  To 
accomplish  all  these  objects,  a  recovery  muBt 
be  suffered,  or  a  fine  be  levied.  This  is  obtf[  1 15  ] 
vious.  Preference  being  given  to  a  recovery > 
it  follows  that  the  trustees  must  join  to  pafis 
the  freehold.  C,  must  be  vouched  to  bar 
the  estate-taiU  if  any.  A.  must  also  con^ 
vey  his  inheritance,  to  guard  against  the 
doubt,  whether  C*  has,  or  has  not,  an 
estate-tail.  Although,  by  a  conveyance 
from  A.  B.  and  C.  jointly,  to  D.  in  fee,  the 
estate  for  life  of  A*  and  B.  would  not  be 
merged  ;  yet  there  is  reason  to  apprehend 
the  union  of  the  estd.te  of  freehold,  with  the 
inheritance,  would  be  a  destruction,  at  law» 
of  the  contingent  remainders,  and  thus  one 
of  the  objects  would  be  defeated. 

To  obviate  this  objection^  this  plan  may 
be  adopted.  A.  B4  and  C.  should  convey  to 
D.,  (the  intended  tenant^)  for  the  life  of  C« : 
to  the  use  of  D. during  the  jointlives  of  him*» 
self  and  C,  with  remainder  to  the  uses  after^-^ 
wards  declared.  It  should  then  be  expressed 
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that  the  limitation  made  to  the  use  of  D.* 
during  the  joint  lives,  &c.  is  to  the  intent 
that  a  common  recovery  may  be  suffered. 
The  recovery  should  be  suffered,-^andby  the 
recovery  deed  declared  to  enure  to  the  use 
of  A.  and  B.  during  the  life  of  C. ;  and 
the  intention  having  required  that  the 
fee  should  be  limited  to  A.  and  B.  as  trus- 
[116  ]tees,  the  next  limitation  should  be  to  the  use 
of  K.  for  the  life  of  C,  to  protect,  and  pre- 
serve from  destruction,  the  contingent  re- 
mainders limited  by  the  will  of,  &c.  ;  re- 
mainder to  the  children  of  C.  for  such  estate, 
&c.  to  which  they  are  entitled  under  the 
will,  &c.  with  remainder  to  the  use  of  A. 
and  B.  in  fee. 

By  this  arrangement,  the  trustees  will 
retain  their  particular  estate,  free,  under 
their  own  conveyance,  from  all  question  of 
merger.  The  interposed  state  of  E.  will 
protect  the  original  estate  for  life,  from 
merger,  by  reason  of  the  fee,  if  any  passes, 
from  C. 

To  make  the  inheritance  of  A.  subject 
to  these  uses,  and  still  to  guard  against  the 
question  of  merger  of  the  particular  estate, 
is  another  object  still  to  be  attained.  To 
effectuate  this  object,  A.  and  C.  may  by 
another  conveyance  in  the  same  deed,  grant 
to  F.in  fee,  to  the  uses  afterwards  declared  ; 
that  is.  to  say,  to  the  use  of  £•  for  the  life 
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of  C,  upon  the  trusts  previously  declared 
of  his  estate  ;  and  after  the  determination 
of  that  estate,  to  the  uses  declared  of  the 
recovery,  in  remainder  after,  and  expectant 
on,  the  determination  of  the  estate  of  E. 
By  the  conveyance  to  F.  instead  of  D.,  and 
by  passing  over  the  limitation  to  the  use  of 
A.  and  B,  for  the  life  of  C,  there  will  not, 
at  any  time,  be  an  union  of  the  inherit* 
ance  with  the  particular  estate  of  A.  and 
B.,  so  as  to  raise  the  question  of  merger,  las 
a  consequence  of  even  a  momentary  conso-- 
lidatioii  of  the  estate  of  A.  and  B.  during 
the  life  of  C,  with  the  inheritance  of  either[  117] 
C.  or  A.  While,  if  the  grant  had  been 
made  to  D.,  he  would  have  had  the  freehold 
and  inheritance,  simul  et  semei.  And  if  thie 
use  on  the  grant  had  been  declared  to  A.  and 
B.,  these  persons  would  have  had  their  old 
estate  for  the  life  of  C,  and  another  estate 
for  the  same  period,  derived  out  of  the  in- 
heritance of  C.  and  A.  or  one  of  them.  Such 
circumstances  would  have  raised  the  objec- 
tion, that  the  original  estate  for  life  was 
merged  in  the  accessional  estate  for  life. 

It  remains  to  be  observed,  that  these  pre- 
cautions are  not  absolutely  necessary  when 
the  estate  is  merely  equitable.  The  prin- 
ciples of  tenure,  inducing  Jo  ffeiture  for  tor- 
tious alienations  by  particular  tenants,  do 
not  apply  to  alienations  by  tenants  of  equir* 
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table  estates.  Nor  are  the  precautions  which 
have  been  recommended »  necessary  in  suf^ 
fering  recoveries  of  lands  of  copyhold  tenure 
for  the  purpose  of  barring  intails  of  the  cus- 
tomary tenure.  Let  it  also  be  remembered, 
that  contingent  remainders  of  the  equitable 
ownership,  do  not  admit  of  destruction,  by 
the  alienation  of  the  particular  tenant.  As 
equitable  owners  have  not  the  same  power, 
as  the  owners  of  legal  estates,  to  devest  or 
discontinue  the  remainder  or  reversicm  ex«- 
pectant  on  particular  estates ;  neither  the 
forfeiture  of  particular  estates,  nor  the  de- 
struction of  contingent  remaindei^s,  forms  a 
part  of  the  system  of  tenures  adopted  by 
courts  of  equity.  The  analogy  of  the  rules 
of  law,  under  these  circumstances,  is  not 
applicable,  and  therefore  is  not  applied,  to 
equitable  estates* 

[118]  On  VoucJier. 

The  voucher  is  that  part  of  the  proceed- 
ings in  a  common  recovery,  by  which  a  war- 
ranty is  supposed,  and  in  consequence  of 
that  warranty  a.  person  is  vouched.  The 
vouchee  admits  the  warranty.  He  takes  the 
defence  on  himself.  Thus,  as  between  the 
parties,  he  becomes  the  defendant ;  and  the 
plaintiff  counts  against  him,  by  stating  thede«* 
mand  against  him  as  tenant  by  the  warranty, 
in  like  manner  as  he  counted  against  the  ori« 


H 


ON    VOUCHER*  115 

gtnal  defendant  as  terre-^tenanty  or  actual  free- 
holder. .  When  the  tenant  vouches  a  pei^on, 
WMo  makes  default,  this  is  a  recovery  with 
single  voucher^  As  often  as  this  rouchee 
vouches  another,  Mrho  makes  default,  this  is 
a  recovery  with  double  voucher.  And  when 
one  pei'son  is  vouched,  who  vouches  ano*« 
ther,  who  vouches  a  third  person,  this  is  a 
recovery  with  treble  voucher.  The  conse- 
quence  of  voucher  is  recompence ;  in  other 
words,  judgment  to  recover  in  valufe. 

In  recoveries  suffered  to  bar  estates-tail, 
or  remainders  expectant  on  them,  a  voucher 
by  the  person  who  is  the  donee  or  heir  in 
tail  is  essential.  Without  a  voucher,  the 
estate-tail,  or  the  remainders  expectant 
thereon,  cannot  be  barred.  Against  the 
issue  in  tail,  the  voucher,  and  consequently 
recovery  in  value,  in  other  words  the  recom- 
pense, or  possible  recompense,  is  the  cause 
of  the  bar  {g).  The  doctrine  of  recompense 
is  not  considered  as  essential  to  bar  the  re- 
mainder-men. Against  them  the  common [  II9  J 
recovery  is  treated  as  acommon  assurance  (A). 
It  follows  that  the  issue  cannot  be  barred, 
imless  the  recompense,  on  the  voucher, 
will,  in  intendment  of  law,  belong  to  them, 
in  the  same  order  of  succession  as  their 
estate-tail,  and  as  a  substitution  and  equiva- 

\g)  PIgott   on    Recov.  31.         (h)  Per   Wiilet,    1     Wib. 
Co.  Litt*  973.  a.  Rep.  73. 
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lent  for  that  estate  (i).  The  difference  made 
in  some  cases,  between  a  recovery  with 
double,  and  a  recovery  with  single  voucher, 
arises  out  of  this  doctrine  ;  and  the  doubt 
whether  a  treble  voucher  is  not  neces- 
sary under  some  circumstances,  owes  its 
origin  to  the  same  learning.  It  is  agreed 
that  a  recovery  suffered  by  tenant  in  tail, 
by  his  own  default^  or  by  confession,  will 
not  bar  the  estate-tail.  It  is  not  only 
necessary  that  there  should  be  a  voucher, 
but  it  is  also  material  to  the  recovery,  and 
essential  to  its  operation  against  tbe  issue 
and  persons  in  remainder,  that  the  tenant  in 
'  tail  should  vouch  some  person  to  warranty, 
.and  hav^  judgment  to  recover  in  value : 
that  there  may  be  a  recompense,  to  descend 
in  the  same  line  as  the  estate-tail  would  have 
descended  (k). 

To  convey  an  estate,   or   to  operate  by 

estoppel,  a  voucher  is  not  essential.    If  there 

be  a  voucher,  it  is  not  necessary  that  there 

[  120  ]  should  be  a  voucher  over,  so  as  to  give  title 

to  a  recompense  in  value. 

Frpm  these  deductions  it  will  always 
be  necessary  to  distinguish,  whether  the 
recovery  is  to  operate  simply  as  a  convey- 
ance ;  as  a  release  of  right ;  or  as  an  estop- 
pel ;  or  is  to  be  considered  as  the  assurance 

(i)  Taliarum's  case,  12  Ed.        (k)  Co.  LitU  373.  a. 
IV.  14,  »• 
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of  tenant  io  tail,  to  bar  his  issue  amd  those 
w ho .  have  a  re versioo  or  remainder  expectant 
on  his  estate. 

A  coounon  recovery  may,  at  the  same 
time,  have  two  objects  :  one  to  bar  an  es- 
tate-tail, &c. ; — the  o^iier  to  pass  au  estate, 
as  the  jointure  of  a.  married  woxnan;  or 
bar  a  rig^t,  as  a  tittle  ,q{  dower  ;  or  extin-** 
guisJi  a  collateral  interest,  as  a  rent^harge  : 
and  tboAigh  the  recovery  may  be  void  against 
the  isspe,  for  want  of  regular  voucher,  it 
may  be  good  as  a  conveyance,  or  release, 
&c.  The  recovery  may  also  and  at  the  same 
time  be  good,  against  the  estate-tail,  &c. 
and  operate  as  a  conveyance,  release,  &c. 
though  the  recompense  is  carried  over 
wholly  to  the  estate- tail ;  and  of  consequence 
no  benefit  from  the  voucher,  is  derived  by 
any  other  person  who  has  an  estate,  the  ^ . 
right  or  title,  or  the  collateral  interest  (/). 

In  this  place  it  may  be  called  to  mind, 
that  the  law  uniformly  carries  the  recom- 
pense, derived  from  a  recovery  in  value,  to 
the  persons  by  whom  the  loss  is  sustained. 
For  example,  if  two  persons  are  vouched  [  121  ] 
jointly,  and  one  of  them  has  nothing,  the 
recompense  will  belong  to  the  person  by 
whom  the  loss  is  sustained  {m). 

(/)  Eare  v.  Snow^  Plowd,         (m)   Page     v.     HiUfwardf 
514.  ,  2Salk.  570. 

Pigott  on  Recov.  14.  Pigott  on  Recov.  176.     Co, 

litt  376,  b. 

VOL.  I.  K 
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And  when  the  lands  recovered  were  in- 
tailed,  the  lands  recovered  as  the  recompense 
in  value,  will  be  considered  as  intailed  in  the 
same  manner,  as  the  lands  of  which  the  re- 
covery is  suffered,  (n) 

In  common  recoveries  this  recompense  is 
merely  nominal.  The  judgment  to  recover 
in  value  is  mere  form  :  a  form,  however,  to 
be  observed,  that  a  common  recovery  may 
have  thfe  semblance  of  a  recovery  in  an  ad- 
vei-se  action. 


(n)  Co.  litt.  252t  a.  ManxePs  case,  at  tho  end  of 

Plow.      Com.     514,     and        Plow.  p.  8. 
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COMMON   EECOVEBIES  ABE  WITH 

I.  Single  Voucher. 
U.  Double  Voucher. 
III.  Treble  Voucher. 


I.  Of  Recoveries  with  Single  Voucher. 

A  recovery  with  single  voucher  is  in 
modem  practice  very  rarely  used.  The  only 
instance  in  which  it  has  been  used  for  many 
years,  is  that  which  is  to  be  found  in  Mr. 
Feame^s  Posthumous  Works  (o). 

In  this  recovery  the  writ  is  brought  against 
the  tenant  in  tail  himself,  as  a  tenant  of  the 
freehold  :  and  the  recovery  will  be  eflfectual 
to  bar  the  estate-tail,  only  in  the  particular 
instance  in  which  the  tenant  is  actually 
seised  of  an  estate- tail,  conferring  the  right 
to  the  immediate  freehold^  in  other  words,  an 
estatC'-tail  in  possession  {p). 

Any  estate-tail  which  is  devested  or  dis- 

(o)  P.  SM.  {p)    TaltarunCa    case,    12 

Ed.  IV.  14,  19. 
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continued  will  not  be  barred  {q).  Nor  will 
the  recovery  bar  any  estate-tail  which  has 
been  previously  aliened  (r),  although  the 
party  takes  back  an  estate-tail,  unless  it  be 
the  same  estate- tail,  upon  bis  conveyance 
{q^.  Nor  will  the  recovery  bar  any  estate- 
tail,  in  remainder  or  reversion,  after  and  ex- 
pectant on  an  estate  of  freeliold,  though  the 
freehold,  as  a  distinct  estate,  be  ia  the  te- 
nant in  tail  hiaiself  («),  or  though  it  be  in  a 
different  person,  and  both-  these  persons  are 
•    named  tenants  (t). 

For  these  reasons  a  decided  preference  is 
due,  and,  in  practice,  is  given  to  recoveries 
with  double  or  treble  voucher. 

Suppoae  A.  tenant  in  tail  in  possession  : 
and  he  discontinues,  or  even  conveys,  and 
tajces  back  another  estate-^tail,  and  suffers 
a  recovery,  in  which  he  is  named  temuitt 
and  vouches  over,  this  recovery  will  bar  the 
e^tAte-tail  taken  under  the  discontinuance 
or  conveyance  ;  but  the  right  under  the 
original  estate-tail  will  not  be  barred.  The 
very  point  was  decided  in  Taltarum's  cose, 
already  cited.  So  that  the  some  issue  may 
[  124] be  barred  as  to  one  estate-tail,  and  their 

fo)    TaharunCs    case,     al-  Owen  v.  Morgan,  3  Co.  5. 

ready  cited.  CHik^^  v.  fVoaft/ffi^t^Salk. 

(r)  Lin.  Coll.  ca.  3  Co.  5a  568. 

Peck    V.     Channell,    Cro.  (t)  Pigott  on  Reco?«  35. 

Eliz.  827.  3  Co.  6,  b. 

(*)  Meredyth  v,  Leslie,  6 
Bro.  Par«  Gas.  209. 
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right  underiincrtherestate'-tail  may cohtinuei 
To  effect  a  bar  under  the  original  intail  there 
must  be  a  voucher  of  the  donee  ifi  tail,  or 
the  heir  to  the  intlii),  and  a  voacher  over. 

On  the  subject  of  retov^ieft^  with  single 
voucher,  the  cases  applicable  to  husband 
and  wife  must  be  called  to  recollection. 

The  following  Points  occur. 

Husband  makes  a  feoffment  to  the  use  of 
himself  for  life,  remainder  to  the  use  of  his 
wife  for  life,  remainder  to  the  use  of  the 
heirs  of  their  bodies  ;  and  a  praecipe  is 
brought  against  him  and  his  wife,  and  they 
vouch  the  common  vouchee.  This  reco- 
very  does  not  bar  the  intail.  The  woman 
is  not  a  proper  tenant  to  the  praecipe  (a?). 

So  if  lands  are  given  to  husband  and  wife, 
and  the  heirs  of  the  body  of  the  husband, 
remainder  over,  and  the  husband  alone  suffer 
a  recovery,  in  which  he  is  tenant  to  the 
praecipe,  and  vouches  the  common  vouchee, 
this  recovery  is  not  a  bar  to  the  issue  or  him 
in  remainder.  The  recompense  cannot 
enure  to  the  estate.  The  wife  having  at 
joint  estate,  and  no  moiety  between  them, 
the  husband  is  alone  no  good  tenant  to  the 
praecipe.      The  estate  tail  and  remainder [  125  ] 

{w)  Pig.  Rec.  35. 
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depended  on  the  estate  of  husband  and  wife, 
as  on  an  entire  estate,  (x). 

It  is  otherwise  of  a  joint  estate  conveyed 
to  them  before  the  coverture,  for  there  one 
moiety  is  barred  {y). 

All  these  cases  suppose  the  recovery  to  be 
defective,  because  the  husband  is  named 
tenant,  and  the  recovery  in  val  ue  cannot  go 
immediately  to  the  estate-tail,  and  in  the 
same  line  of  succession  as  the  estate-tail. 
Had  any  other  person  been  tenant,  and  the 
husband  been  vouched,  and  he  had  vouched 
over,  the  cases  admit  that  the  estate-tail 
would  have  been  barred  (z).  These  cases 
turn  on  a  point  of  great  nicety.  The  rea- 
soning is  incorrect,  so  far  as  the  recovery 
is  assumed  to  be  defective  for  want  of  a 
good  tenant  to  the  writ  of  entiy. 

II.  Of  Recoveries  with  double  Voucher^ 

In  recoveries  with  double  voucher,  the 
donee  or  heirin  tail,  instead  of  being  named 
tenant  to  the  writ  of  entry,  is  vouched. 
Hence  the  necessity,  in  most  cases,  of  a 
C  126]P^^vious  conveyance,  for  the  purpose  of 
making  a  tenant  to  the  writ  of  entry. 

(r)  OtDen  and  Morgan's  Cfi*  (z)  Cuppledike's    case,     3 

2  Co.  5.  Co.  5.  b.. 

Pigott  on  Recov.  38.  FitziviUiam'scstse,6  Co.  32. 

(y)  Marquis  of  Winchester'* s  HeUet  v,  Saunders,  3  Lev. 

case,  3  Co.  1.  107. 
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A  person  who  comes  in  as  a  vouchee,  on  a 
common  recovery^  comes  in  of  all  estates* 
tail  of  which  he  is,  or  of  which  he  ever  was 
seised :  or^  with  the  exception  of  contingent 
or  future  interests^  which  he  has  in  point  of 
right  or  title  (a).  This  is  a  general  rule  of 
law,  and  an  universally  acknowledged  prin- 
ciple. 

Thus  a  recovery  in  which  the  tenant  in 
tail  is  vouched,  and  is  vouched  over,  will 
bar  an  estate- tail,  of  which  he  is  actually 
seised:  it  will  also  bar  all  intails,  under 
estates  which  have  been  devested,  disconti- 
nued, or  previously  aliened.  Several  estates- 
tail,  or  the  right  to  several  estates-tail,  by 
one  and  the  same  operation  may  also  be 
barred  {b). 

All  remainders  and  reversions  expectant 
on  the  intail,  even  though  the  estate-tail  has 
been  previously  barred  by  a  fine  with  pro- 
clamations levied  by  the  tenant  in  tail,  are 
within  the  influence  and  barred  by  the  ope* 
ration  of  the  recovery  (c).  And  the  better, 
and  at  this  day  the  generally  received  opi- 
nion is,  that  a  recovery  suffered  by  the  heir 
in  tail  after  the  death  of  the  ancestor,  and 
after  a  fine  with  proclamations  levied  by  the 
ancestor,  which .  has  effectually  barred  the 

.(«)  Salk.  »71.  2  Roll.  Rep.  4V^  Mm^xePt 

Brook.  Tail.  Plea.  32.  case  at  the  end  of  Ylow.  p.  8. 

[h]   Skefield  v.    Raiclife,         (c)  Barton  v.  Lever^  Cro^ 

ELiz.388.  lVez.253. 
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[  127  ]  itttdil,  will  bar  all  remainders  and  teveniAns, 
which  are,  or  were  expectant  00  the  estate-* 
tail  {d). 

III.  Of  Reeowries  with  treble  Voucher. 

Recoveries  soTOetinie5,  though  ne*  fre- 
quently, are  suiFered  with  treble  voucher. 

The  only  possible  ease,  in  which  a  reco- 
very with  these  vouchers  can  be  necessary 
is,  in  the  instance  in  which  tenant  in  tail 
creates  an  estate-taiP,  derived  <mt  of  his  own 
estate-tail ;  and  the  two  intails  are,  in  point 
of  ^tate  or  of  righf,  existing,  at  one  time, 
in  distinct  per^omf^  and  both  irktails  ai-e  to  be 
barred. 

In  this  instance,  the  owner  of  the  deri- 
vative estate-tail  should  be  fir^t  vouched, 
— he  shoriW  vouch  the  owfter  of  the  original 
estate-tail, — and  that  voucheft»houW  touch 
the  common  vouchee :  not,  howevef,  Chat 
the  order  of  the  vouchers  is  essefrtial,  ex- 
cept as  a  matter  of  foim  ;  for,  upon  prin- 
ciple, it  is  clear  that  if  each  tenant  in  tail 
be  distinctly  vouched,  and  vouch  over,  his 
intail  will  be  barred,  although  he  should 

be  vouched  out  of  the  order  which  is  recom- 
mended. 

By  the  statute  law  there  cannot  in  some 
actions  be  a  voucher  out  of  the  degrees  ; 

(d )  FearueV  Postbumous  Works,  442. 
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but  in  theVrit  of  entry  in- the  post  ,  on 
wbich  common  recoveries  ate  grourided^ 
there  maybe  a  voucher  at  large.  See  Booth 
en  Real  Actions,  175  ;— ^nd  benCe  the  pre- 
ference given  to  recoveries  on  a  writ  of 
entry,  in  the  post. 

A  difference  of  opinion  exists  among  con-[  128  ] 
veyancefs,  whether  a  recovery  with  trebk 
voucher  be  in  any  case  neceissary.  Few 
admit  the  necessity  of  vouching  the  two 
tenants^  in  tail  distinctly.  The  majority^ 
relying  on  Page  and  Hayward{e),  are  of 
opiniMi,  it  is  sufficient  that  both  teMnts  in 
tail  shall  be  vouched  jointly . 

The  objection  against  this  mode  of  vouchu 
ing  is,  that  the  recompense  cannot  go  to  tb^ 
issoe  of  both  tenants  in  tail  ;  and  that  the 
analogy  to  real  adverse  actiong,  in  which 
recompense  is  the  foundation  of  thef  bar,  ig 
sacrificed.  On  this  point  see  fVatkim'^Ftin^ 
eipies,  p.  134.  Co.  Lift.  102,  (a),  and  3ff6^ 
(a  &  b).  Plomden's  argument  in  the  case  cil 
Basseft  and  Morgan  v.  Manxei^  pu;biisfaed  at 
the  end  of  his  Reports. 

In  all  other  cases,  it  is  conceded^    the 

voucher  of  a  tenant  in   tadl,  jointly  with 

another  person,  will  be  effectual  to  bar  the 

estate*4ail  (/  ). 

'  The  decision  which  established  that  point 

(«)  2  Salk.  570.  (/)   Eare  v.  5itoto,  Plow. 

MC  Co.  Lift.  9f6kb. 
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proceeded  on  the  ground,  that  the  recom- 
pense will  go  according  to  the  title  of  the 
persons  by  whom  the  recovery  is  suffered. 

However,  this  is  not  a  decisive  answer  to 
the  objection,  which  assumes  the  necessity 
of  a  treble  voucher  :  because  in  the  case  of 
[  129  ]^^  estate-tail  derived  out  of  an  estate-tail, 
it  is  impossible  that  the  same  recompense 
shoulclf  consistently  with  the  principles  of 
law,  be  a  recompense  to  both  classes  of 
issue.  It  is  absurd  to  suppose  that  the 
issue  under  the  derivative  estate-tail,  are,  in 
the  first  place,  to  recover  the  recompense, 
as  upon  a  defeasible  title,  and  that  the  issue 
under  the  original  estate-tail  may  recover 
the  recompense  from  them  (^). 

This  mode,  indeed,  of  compensating  them 
is  a  solecism,  and  impracticable  in  any  legal 
mode,  known  to  the  rules  of  law.  The 
issue  under  the  original  estate-tail,  if  they 
can  ifecover  the  recompense  in  any  mode, 
must  recover  it  for  their  own  benefit,  against 
the  person  whom  *they  or  their  ancestors 
vouch. 

Nor  is  it  possible  that  the  recompense  can 
be  divided  between  the  different  classes  of 
issue,  to  be  a  compensation  to  all  of  them. 
The  issue  under  the  original  estate-tail  will 
not  have  a  recompense  to  the  extent  of 
their  title,  unless  they  have  other   lands, 

{g)  Ste  Mary  Poriwgton's  cate,  lO  Co.  ST. 
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equal  to  the  full  value  of  those  originally 
4ntailed, 

To  put  the  case  in  the  most  striking  point 
of  view,  the  recovery  may  be  supposed  to 
be  suffered  by  the  tenants  in  tail  them-* 
selves :  so  that  the  issue  cannot  derive  their [  130  ] 
title  to  the  recompense,  otherwise  than 
through  their  ancestors,  or  under  any  other 
foundation  than  the  judgment  given  upon 
the  different  vouchers.  The  case  is  thus 
disengaged  from  the  supposition  that  the 
issue  under  the  original  estate-tail,  are  the 
only  persons  to  be  considered,  in  determin- 
ing the  title  to  the  recompense.  For  as 
between  the  two  tenants  in  tail  themselves, 
it  is  clear  that  the  owner  of  the  derivative 
estate-tail  has  an  exclusive  right  to  the  re- 
compense. 

The  answer  which  an  eminent  and  liberal 
gentleman,  since  dead,  gave  against  the 
necessity  of  vouching  the  tenants  in  tail 
separately,  was,  that  ^^  had  the  vouchees 
*'  demanded  a  lien,  that  is,  required  the 
'^  tenant  to  show  what  he  had  to  bind  them 
**  to  the  warranty,  and  what  estate  they 
were  bound  to  warrant,  the  recompense 
could  only  have  been  according  to  the 
estate  to  which  the  actual  warranty  was 
'•  annexed ;  but  in  consequence  of  their 
entering  into  the  warranty  paramount, 
the  writ  q{  execution  of  the  land,  recovered 
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^  against  the  commoti  vouchee,  txiuftt  be 
*'  general,  for  dehvery  thereof  to  the  first 
^*  roiichees,  without  expressing  for  what 
'^  estate ;   and   it  appears  by    the  books^ 
that  though  the  vouchees  themselvea  are^ 
by  entering   into  the  voucher  jointly, 
*'  esftopped  from  saying  that  they  had  not 
[  131  ]''  a  joint  estate,  tbetr  issue  will   not  be 
e^opped.    The  claims  oi  both  classes  of 
issue  are  upon  one  estate^  and  an  ^tate 
^  of  equal  value  is  awarded  as  a  recom«« 
^  pense  for  it,  and  will  be  subject  to  the 
^'  same  claims.    After  the  death  of  their 
^'  vouchees  they  must  implead  one  another, 
'^  and  the  recompense  will  go  to  those  who 
'^  shall  be  adjudged  to  have  sustained  the 
"  the  loss ;  for  if  the  issue  are  not  estopped^ 
*'  no   injury  is   done.      The   law   remaina 
•*  open.*^    The  anthorities  relied  on  were 
Co.  Litt.  101  (b),  and  376,  (a  &  b).--Tbe 
ease  of  Page  v.  Hayuardy  and  PlcmnUn^a 
argument  in  the  ca^e  of  Bassett  and  Morgan 
V.  Manxelp  published   at    the  end  of    his 
Reports. 

Of  tlie  authorities  cited,  that  which  bears 
most  on  the  argument  is  the  passage  in  Co. 
Litt.  376,  b.  The  example  in  that  case  is 
taken  from  Eare  and  Snow's  case,  in  Ploud. 
C<nnm.  514.  The  language  of  Lord  Coke  is, , 
^^  If  tenant  in  general  tail  be,  and  a  eom^ 
''  moA  recovery  is  had  against  him  and  his 
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wi&,  where  hia  wife  h^tth  nQtbing,  ^nd 
they  vouch,  and.^haye  judgment  to  reco^ 
yer  in  yalu«,  tenant  in  tail  dietb,  and  the 
'^  wife  surviveth  ;  for  that  the  is$ne  in  tail 
^'  had  the  whole  loss,  the  recompense  shalt 
*^  enure  wholly  to  him  ;  and  the  wife,  albeit 
*'  $be  was  party  to  the  judgment,  shall  have 
**  nothing  in  the  recompense,  for  that  sbe[  132] 
"  loseth  nothing-!' 

This  observation  does  not  relieve  the 
C95e  under  consideration  from  its  difficult* 
ti«s.  In  Lord  CQke^$  case  there  was  only 
ooe  estate^tail,  and  there  was ,  one  recpm* 
pense  sufficient  to  compensate  it.  In  the 
case  under  consideration,  there  were  two 
e^tates^tail,  and  only  one  compensation* 
The  issue  claiming  xmder  one  of  the  estates- 
tail  must  be  disappointed.  Each  of  them 
cannot  haye  the  recompense  in  value.  For 
if  it  should  be  given  to  the  issue  claiming 
under  the  derivative  estate-tail,  the  issue 
under  the  original  estate^tail  would  be 
bound,  withput  any  equivalent.  On  the 
other  hand,  in  case  the  recompense  in  value 
should  be, given  to  the  issue  under  the  ori- 
ginal estate-^tail,  the  issue  under  the  deri- 
vative estate-tail  would  be  bound  without 
having  any  recompense.  As  between  the 
two  classes  of  issue,  no  doubt  the  issue  under 
the  original  estate-tail  ought  to  be  preferred^ 
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OB€t  class  of  is^ue  must  be  disappoiojbed  ; 
since  both  classes  of  issue  do  not  cJaim 
under  one  and  the  same  title,  in  the  line  and 
course  of  remainder ;  allowing  the  recom-- 
pense  may  be  enjoyed  first  by  the  issue  of 
one  tjenapt  in  tail,  and  afterwards,  and  by 
way  of  remitinder,  by  the  issue  pf  the  other 
tenant  in  tailr 

The  doctrine  advanced  in  Page  v.  Hai/'^ 
ward  doqs  not  bear  on  this  point.  The 
greater  part»  if  not  all,  the  learning  in  4hat 
case  ji^,  warranted  by  former  determinations. 
Jfffx  can  it  be  denied,  that  when  a  tewiant 
[135]  in  tail  is  vouched,  and  vouches  oveVi.  he 
comes  in  in  privity  of  all  the  estates  Ije  ever 
h»d.  Aud  though  a  stranger  be  joined  with 
him,  the  recompense  ^ill  belong  to  tbe 
tenant  ;in  tail,  exclusively  of  the  stranger. 
And  when  tenant  in  tail  and  the  owner  of  a 
remai/ider  in  tail,  are  vouched  jointly,  there 
is  no  doubt  of  _  tlie  eflficacy  ol"  the,}:^ecoveiy. 
The  voucher  of  the  first  tenant  in  tail  Alone 
would  have  barred  th^  reiuoiiideir  in  tail. 
The  distinguishing  ciicuovstahoes  of  this 
case  are ; 

First.  When  one.estatertail  is  derived 
put  of  another,  t^e  issue  uode^  tjbie  o^^igioal 
i^tate^tail  will  claim  io  exclusion  of»  ^nd  imt 
in  subordination  to,  the  owner  of,  the  deriyftr 
live  estate-tail ;  and 

^€con4Jy.    Th^  i^ue  under  the  origiaal 


OF   THE    VOITCHEBS.  136 

estate*tail  are  not  strangers,  nor  are  the  issue 
of  the  derivative  estate-tail  to  be  considered 
in  that  light,  till  the  gift  creating  their  es^ 
tate-tail  is  avoided.  Instead  of  denying  the 
necessity  of  distinct  vouchers,  JLord  Hoit 
approved  of  them,  as  more  regular.  At 
the  same  time,  under  the  particular  circum*- 
stances  of  the  case  of  Page  and  Hayxvard^ 
he  considered  the  voucher  of  the  tenant  in 
tail,  jointly  with  another  person,  sufficient 

to  bar  the  in  tail. 

The  most  diligent  search  has  not  pro«« 
ducedany  authority,  in  which  it  has  been 
asserted  or  denied,  that  a  recovery  with  treble 
voucher  is  necessary,  in  a  case  like  that  [  136] 
under  consideration,  or  in  any  case  what-^- 
ever.  But  ever  since  Page  and  Hayward^ 
recoveries  with  treble  vouchers  have  been 
occasionally  used ;  and  Mr.  Pigott,  in  p.  26^ 
if  properly  understood,  does  in  cases  in 
which  one  estate-tail  is,  or  may  be  sup* 
posed  to  be,  derived  out  of  another  estate* 
tail,  recommend  a  treble  voucher.  Though 
he  puts  the  case  generally  of  a  tenant  for 
life,  with  remainder  to  his  son  in  tail,  he 
must  have  had  in  his  contemplation  an 
ancient  famity-estate,  in  which  the  tenant 
for  life  might  have  a  dormant  intail.  When 
the  observations  of  Lord  Holt^  in  Page  and 
Hay  war  d^  as  reported  in  Pigott,  pages  19 1, 
198,  193,  194,  are  taken  with  their  context; 

VOL.    I.  L 
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and  the  s»ense  of  the  words  *'  in  tk^  mam^er^^ 
are  attentively  weighed,  that  distinguished 
lawyer  is  recommeuding  the   several   and 
distincf  vouchers  of  different  persons  of  the 
family.     Apd  it  would  have  been  nugatory, 
on    the    part  of  Mr.   Pigott,  to  have  ad- 
vised a  treble  voucher,  if  a  voucher  of  the 
father  and  son  jointly  would  have  answered 
every  purpose.     See  also  Cruise  on  Recove-^ 
vies,  219*     Mr.   Justice   Blachstone   in  the 
2d   vol.    of    his   Commentaries,     p.    359, 
certainly  supposed,  that  the  exigency  of  the 
case  might  require  a  treble  voucher.     Such 
voucher  cannot  be  requisite  in  any  case, 
unless  it  be  requisite  in  encase  attended  with 
[137]^h^   circumstances    now    under  discussion. 
Though  for  the  purpose  of  supporting  re- 
coveries as  common  assuranc^s^  ,the  court 
may  determine  that  both  intails  will  be  barr- 
ed by  a  joint  voucher,  of  several  tenants  in 
tail,  even  when   one  of  two  estates-tail  is 
derived  out  of  another;  in  the  same  manner 
as  a  recovery  on  the  voucher  of  a  tenant  in 
tail,  who  has  several  ^tates-tail,  or  the  right 
of  different  intails,  in  th^  same  land  under 
diiferent  titles  (A),  will  ))ar  all  the  intails; 
yet  the  law  on  the  point  cannot  be  safely 
acted  upon,  or  considered  as  clear,  till  it 
shall  have  received  the  determination  of  a 
court  of  competent  jurisdiction,   and  the 

(A)  Sapra,  126. 
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question  shall  be  decided  by  that  determi* 
nation. 

By  what  Tenants  in  Tail  a  Recovery  may  he 
suffered  with  Effect ;  and  to  what  Extent 
in  Point  of  Share. 

First.  It  is  now  to  be  considered  by  what 
tenants  in  tail  a  common  recovery  may  be 
suffered,  so  as  to  bar  the  estate-tail,  and  the 
remainders  and  reversions  expectant  therie- 
on.  In  this  division,  which,  in  a  great  mea- 
sure, is  a  summary,  or  review,  of  points 
already  noticed,  it  is  impossible  to  avoid 
the  appearance  of  repetition. 

A  recovery  is  peculiarly  the  assurance  by 
which  a  tenant  in  tail  may  enlarge,  or,  more 
properly  speaking,  convert,  his  estate-tail 
into  a  fee,  by  barring  the  estate-tail,  and 
all  remainders  and  reversions  expectant  on 
that  estate.  Under  such  recovery  there  will 
be  acquired  an  ownership,  co-extensive  with 
that  of  the  person  by  whom  the  estate-tail 
was  created.  Ceteris  paribus,  namely,  with 
the  concurrence  of  the  freeholder,  a  recove- 
ry my  be  suffered  with  effect,  either  by  the 
tenant  of  an  estate-tail  in  possession,  or  of 
an  estate-tail  in  remainder  or  reversion  (t) 
or  by  the  person  on  whom  an  estate  already 

(t)  Supra,  16,  and  2  R.  Ab.    9H,  I.  10. 

L  2 
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alienated,  devested,  or  discoatinued,  wa$ 
[  139  ]entailed  (j),  and  even  by  the.  issue  in  tail, 
althqugh  the  estate-tail  has  been  previously 
barred,  by  a  fine  with  proclamations  levied 
by  their  ancestor  {k) :  or  as  a  consequence 
and  deduction  from  the  same  principles,  by 
the  statute  of  limitations,  or  warranty,  &c. 

But,  as  has  already  been  observed,  no  ^ne 
except  a  tenant  of  an  estafe-taii  in  possession 
can  suffer  with  effect  a  common  recovery 
with  single  voucher;  and  then  a  recovery  so 
suffered  will  only  bar  this  particular  estate- 
tail>  and  the  remainders,  &c.  expectant  on 
that  estate.  A  person  who.  has  a  remote 
estate-tail  may,  by  merger,  surrender,  &c» 
of.  the  estate  for  life,  or  even  disseisin  (/) 
of  tenant  for  life,  when  the  estate-tail  is 
immediately  expectant  on  the  estate  for  life, 
become  tenant  in  tail  in  possession.  But  in 
Lincoln  College  Case  {m)  it  was  assumed  that 
the  disseisor  could  not  suffer  an  effectual  re- 
covery as  tenant  of  the  freehold.  The  ground 
of  the  point,  as  found  in  Rollers  Abridgment, 
is,  that  the  owner  of  the  first  estate  of  in- 
heritance does  not,  by. the  disseisin  of  the 
tenant  for  life,  devest  the  remainder  in  tail, 


(i)  ManxtV^  cdte   at   the         (Aj  Svpra,  12(3^  an4  Hob. 

eiid  of  Plow,  page  B.  259. 

Sheffield  y.  Ratclife,  Hob.         (?)  2  R.  Ab.  5.  395. 
334.  (m)  3  Co.  58.  b. 

Lincoln  College  case,  3  Co. 
58.  b. 
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•rput  it  to  a  right.  He  is  merely  a  dissei-  . 
sor  to  the  extent  of  the  estate  for  life,  and 
then  by  the  union  of  the  two  estates  the 
remainder  in  tail  becomes  an  estate-tail  in 
possession.  And  it  is  material  to  this  pur* 
pose  that  a  stranger  may,  by  claiming  the 
estate  of  a  tenant  for  life,  disseise  that 
tenant  and  acquire  the  freehold,  without 
disseising  the  remainder-manor  reversioner, 
or  devesting  his  estate. 

The  alienee  of  a  tenant  in  tail,  or  the  as-- 
^ignee  of  the  crown,  claiming  the  estate  of  a 
tenant  in  tail  under  an  attainder  for  treason 
(fi) :  cannot,  in  any  case,  bar  the  estate-tail 
or  the  remainders  by  suffering  a  common 
recovery. 

The  privilege  of  suffering   a  recovery  is  • 
given  to  the  tenant  in  tail  and  his  issue,  and 
is  personal  to  them. 

And  a  corruption  of  the  inheritable  blood 
of  the  issue y  by  the  attainder  of  their  ances- 
tor for  treason  (o),  will  preclude  their  right [  140] 
to  suffer  a  common  recovery.  After  such  at- 
tainder they  cannot  bar  the  remainders.  By 
the  corruption  of  the  inheritable  bloody  the 
issue  are  strangers.  They  forfeit  the  cha- 
racter of  heirs  in  tail.  They  are  incapaci- 
tated to  take  any  benefit  under  the  intail, 
though  the  estate  continues  by  reason  of  the 
continuance  of  issue  (p). 

(m)  Supra,  4.  (p)  Hob.  34&. 

(o)  Jenk.Ceiit  251. 
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And  attainder  of  tenant  in  tail  creates  a 
disability  (q)  to  suffer  a  common  recovery. 
He  is  civiliter  mortuus.  Between  the  crime 
and  attainder,  it  should,  from  analogy,  seem, 
that  a  common  recovery  may  be  suffered  (r). 

A  recovery  suffered  by  an  alien^  who  is 
tenant  in  tail,  will  bar  the  remainders  ex- 
pectant on  his  estate  {s).  He  is  tenant  in 
tail  till  office  found,  and  as  tenant  in  tail  he 
has  all  the  powers  exerciseable  in  respect  of 
that  estate.  It  is  for  the  benefit  of  the 
crown  only,  and  not  of  remainder^men, 
that  there  is  any  disqualification. 

When  the  intail  is  of  a  subject  which  has 
a  limited  duration,  as  a  rent-charge,  created 
de  novo,  and  limited  for  an  estate-tail,  with- 
out any  remainders  over,  then,  as  already 
observed,  the  recovery  of  tenant  in  tail  can- 
not enlarge  the  estate  beyond  the  period 
prescribed  for  its  duration  {t). 

And,  it  is  apprehended  that  when  an  es- 
tate-tail in  lands  is  derived  out  of  a  qualified 
or  determinable  fee,  the  recovery  cannot  do 
more  than  acquire  the  ownership  for  the 
time  of  that  determinable  or  qualified  fee  [u). 

In  short,  the  fee  acquired  by  means  of 
the  recovery  of  the  tenant  in  tail,  cannot, 


(q)  See  Barton's  case^  2  R.  (r)  Stevens    r.      Wnmingi 

Ah.  394, 1. 37.  (13  Juc.)  Jenk.  2  Wils.  219. 
Cent   -250.  1  Keb.  398.   cites  {s)  4  LeoD.  84. 

Burton  and   Bremer* s    case,  {I)  Supra,  3. 

(37  &  38  £iiz.)  as  contra.  («)  Supra,  2. 
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io  any  case,  be  larger  than  the  ownership 
out  of  which  the  estate- tail  is  derived. 

J  t  is  also  observable^  that  when  a  tenant 
of  a  remote  estate-tail  suffers  a  common 
recovery,  in  which  he  is  vouched,  and 
vouches  over,  the  effect  of  this  recovery, 
even  supposing  it  to  be  suffered  concurrenti^ 
bus  lis  quiinjure  requiruntur,  will  be  merely 
to  bar  his  own  estate-tail,  and  the  remainders 
and  reversions  expectant  thereon  (i?),  and 
all  conditions  and  collateral  limitations  an- 
nexed to  his  estate. 

It  will  not  affect  prior  estates-tail  (w),  or 
any  other  prior  estates.  On  the  contrary, 
the  owner  of  a  prior  estate-tail  may,  after- 
wards, by  suffering  a  common  recovery,  bar 
the  fee,  acquired  through  the  medium  of 
the  recovery,  suffered  by  the  owner  of  a 
more  remote  estate-tail. 
.  To  these  observations  it  may  be  added, 
that  no  tenant  in  tail  can,  by  suffering  a 
common  recovery,  bar  any  charges  which 
arc  an  incumbrance  on  his  own  estate,  nor 
any  estates  derived  out  of  his  own  etate-f[  142  ] 
tail.  On  the  contrary,  he  may  give  confir* 
mation  and  stability  to  these  estates  and 
charges,  by  suffering  a  common  recovery  (x). 

(«)  3  Go.  6.  (x)  Goodrighi  v.  M^ai,  3 

Smith  V.  Clifford,  1  T.  Rep.  Bui  r«  1703. 

738.  Stapi/tim     v.      Stapilion,    I 

Doe  V.  HalUy,  8  T.  Rep.  ^tk.  2. 

ID.  and  su.^ra,  10.  Aud  supra,  I6L 

(it)  Smith  V.  Clifford^  al- 
leady  cited. 
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The  person  also  by  whom  the  recovciy  is 
suffered  must  be  full  and  complete  tenant  in 
tail,  either  in  point  of  vested  interest,  or 
of  right  to  an  estate  which  was  once 
vested. 

In  the  first  place,  the  owner  of  a  confin-' 
gent  or  executory  interest  in  tail,  cannot,  it 
is  apprehended,  by  a  common  recovery,  bar 
cither  his  own  interest,  (except  by  way  of 
estoppel)  or  the  remainders,  &c.  expectant 
thereon  :  much  less  can  the  issue  in  tail  {y) 
suffer  a  common  recovery  with  effect  in  the 
life- time  of  the  ancestor.  Whether  a  cd»s- 
mon  recovery y  suffered  by  a  person  who  has  a 
contingent  interest  in  tail,  will  be  a  bar  to 
his  issue,  as  well  as  to  himself,  is  one  of  the 
many  points  which  afford  ground  for  doubt, 
from  the  absence  of  decision^  and  the  op- 
portunity of  adducing  conflicting  principles, 
leaving  it  in  uncertainty  which  of  them 
shall  prevail.  The  opinion  formed  by  the 
author  is,  that  an  estoppel,  though  binding 
on  the  ancestor,  would  not  bind  the  heir  in 
tail.  The  general  rule  is  that  the  heirs  in 
tail  are  not  bound  by  estoppels. 

At  the  same  time,  it  is  observable,  that 
recovery  suffered  by  tenant  in  tail,  will  bar 
contingent  remainders  expectant  on  his 
estate,  and  also  terms  of  years,  &c. 

(y)    Apprise    v.    Apprise^         Vin.  Abr.  Recovery  Cawk' 
Anaert9H  44.  mon^  M.  pK  1. 
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The  owner  of  a  contingent  interest  should 
be  very  cautious  how  he  suffers  a  recovery 
or  levies  a  fine,  which  may  extinguish,  even 
as  against  himself,  the  contingent  interest 
in  taih  It  will  prevent  the  vesting  of  the 
estate,  and  as  against  himself  at  least,  when 
there  is  a  recovery,  and  as  against  himself 
and  his  issue,  when  there  is  a  fine  with  pro*r  143  ] 
clamations,  preclude  the  right  of  suffering 
a  recovery,  when  the  estate,  unless  extin-^ 
guished,  would  have  become  vested.  This 
is  understood  to  be  a  new  point. 

Secondly.  A  recovery  will  be  good  only 
for  that  portion  of  estate  which  does  or  did 
belong  to  the  tenant  in  tail  who  is  vouched. 

Thus  when  several  persons  are  tenants  in 
common,  or  joint  tenants  in  tail,  and  one 
of  them  is  vouched,  the  recovery  will  be 
good  only  for  his  share  ;  or  if  several  are 
vouched,  the  recovery  will  be  good  only  for 
their  respective  shares. 

When  a  sole  heir  in  tail  suffers  a  recovery, 
and  the  share  is  abfidged  by  the  birth  of  a 
co-heir,  it  should  seem  that  the  recovery 
would  be  void  for  the  share  of  the  co-heir. 
And  that  a  recovery  by  an  heir  in  tail, 
whose  estate  is  defeated  by  the  birth  of  a 
more  immediate  heir,  would  be  avoided  by 
the  avoidance  of  the  descent.  On  recove- 
ries suffered  by  a  person  who  has  a  sole 
seisin,    which    is    afterwards    subdivided 
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among    other   persons,     taking    as   joint*, 
.tenants  or  taiiaints  in  common,  the  appro- 
priate   observations    will  be    found    in    a 
former  page  (z). 

As  often  as  husband  and  wife  are  tenants 
in  tail  by  intireties,  neither  of  them  alone 
in  the  life-time  of  the  other  of  them,  can, 
by  a  common  recovery,  bar  the  estate-tail 
(a),  so  as  to  prejudice  the  other  of  them,  or 
bar  the  issue  in  tail,  or  those  in  remainder 
or  reversion.  In  these  and  many  othei^  par- 
ticulars, there  is  a  difference  between  the 
operation  of  a  fine  and  recovery  (b).  But 
when  husband  and  wife  are  tenant  in  tail  by 
moieties,  in  other  words,  have  an  estate  to 
them  and  the  heirs  of  their  bodies  before 
their  marriage,  either  of  them  alone  before 
the  marriage,  or  the  husband  alone,  during 
[  144  ]the  coverture,  may,  by  a  common  recovery 
duly  suffered,  bar  the  estate-tail,  in  his  or 
her  aliquot  part  (c). 

And  though  the  husband  who  suffered  a 
common  recovery  during  the  life  of  his  wife, 
should  survive  her,  that  circumstance  will 
not  give  validity  to  the  recovery  {d).  A 
common  recovery,  however,  suffered  by  one 
of  the  parents  aft^r  the  death  of  the  other 
of  them,  except  so  far  as  a  wife  is  restrain- 

[z]  Supra,  52.  (b)  BeaumonCs  case^  9  Co. 

(a)  Owen  Sf  Morgan's  case,  139.  Hob.  257. 

3  Co.  5.  (c)  Supra,  125. 

Shep.  Touch  45.  (d)  3  Co.  5,  b. 
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ed  from  suffering  a  recovery  of  lands  En- 
tailed on  her  by  the  provision  of  her  hus- 
band, or  of  his  friends,  will  be  effectual. 
With  such  exception,  the  right  and  power 
of  alienation  are  in  the  surviving  parent. 

An  alienation  made  by  the  husband  alone 
during  the  coverture,  and  defective  on  that 
account,  would  be  confirmed  and  rendered 
complete,  by  his  being  duly  vouched,  and 
vouching  over,  in  a  common  recovery  suf- 
fered after  the  death  of  his  wife* 

And  in  this  place  it  is  to  be  observed,  the 
recovery,  to  be  good  for  a  particular  share, 
must  be  with  the  concurrence  of  the  person 
in  whom  the  freehold  of  that  identical  share 
resides.  * 

Thirdly.  A  tenant  in  tail  after  possibility 
of  issue  extinct,  has  no  longer  the  power  of 
barring  the  estate^tail,  or  the  remainders 
expectant  thereon. 

For  all  the  purposes  of  alienation,  he  is 
considered  merely  as  tenant  for  life  (e). 
His  estate  must  necessarily  determine  with 
his  death.  And  if  he  forego  the  right  of 
suffering  a  common  recovery,  while  com- 
pletely tenant  in  tail,  that  right  cannot  be 
exercised,  when  he  is  reduced  to  the  situa- 
tion of  tenant  in  tail  after  possibility  of 
issue  extinct. 

{e)  Co.  Litt.  28.  a.  11  €•.  W. 
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At  the  common  law^  eveiy  tenant  in  tail 
had  the  power  and  the  right  of  suffering  a 
common  recovery.  This  right  is  so  inse- 
parably annexed  to  his  estate,  that  it  cannot 
be  restrained  by  condition,  limitation,  cus- 
tom, or  the  like  {/) 

The  statute  law  has  introduced  two  ex- 
ceptions, of  which  some  notice  has  already 
been  taken. 

The  first  exception  is  applicable  to  te- 
nants in  tail  of  the  gift  of  the  crown  for  ser- 
vices performed)  and  in  which  the  reversion 
or  remainder  remains  in  the  crown  {g). 

To  bring  a  case  within  this  exception, 
there  must  be. 

First,  An  estate-^tail. 

Secondly,  It  must  be  of  the  gift  of  the 
crown,  namely,  the  king  for  the  time  being, 
while  king ;  or  by  the  purchase,  or  provi- 
sion of  the  crown  (A). 

Thirdly y  It  must  be  for  services  performed 
(i) ;  and  at  least,  when  the  grant  proceeds 
from  a  subject,  the  consideration,  &c.  must 
appear  on  record  (A:). 

Lord  Mansfield  has  advanced  the  doc- 
trine, that  in  case  of  a  gift  by  the  crown, 

(/)  Co.Litt.224.a.  &Butl.  (h)  Co.   Litt.  372.  b.  &  2 

n.'l.  Co.  15.  b. 

Knowle8*8     Argument     in  (t)  Perkins  v.  SetceU,  1 BU 

Taylor  v.  Horde,  i  Burr.  83-4.  Rep.  654.    4  Burr.  2223. 

Isr)  34  H.  8.  c.  20.  Supra,  18.  (A;)  Co.  Litt.  372.  b. 
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the  serrices  must^  at  adistance of  time^  be 
presumed,  and  need  not  be  proved  (/).    . 

Fourthly  J  The  remainder  or  reversion  in 
fee  or  in  tail  (m),  must  be  in  the  crovn* 
The  restraint  on  the  alienation  continues  so 
long  only   as   the  remainder  or  reversion 
remains  in  the  crown.    An  alienation  by 
the  crown,  of  the  reversion  or  remainder, 
leaves  the  tenant  in  tail  at  liberty  to  bar* the 
estate-tail,  and  the  reversion  and  remainder 
(n).    While  the  estate-tail  is  protected  frosk 
being  barred,  all  other  subsequent  estate^  in 
other  persons,  are  also  protected  (o):  for 
unless  the  estate-ftail    can    be  bafre/d,  no 
other  estate  admits  of  being  barred.     But  an 
estate-tail  of  the  gift  of  the  crown,  though 
it  cannot  be  barred,  either  by  fine  or  com*[  146] 
mon   recovery,    while    the    reversion    or 
remainder  remains  in  the  crown,  may  be 
barred  by  non-claim  on  a  fine,  or  by  collar* 
teral  warranty,  so  as  the  tenant  in  tail  is 
not  a  party  or  privy  {p ).     But  it  is  doubt- 
ed whether  any  issue  is  barred  for  more 
than  his  own  time.    Perhaps  each  succeed* 
ing  issue  may  have  a  new  five  years  against 
a  fine. — Lord  Nottingham  seems  to  assume 
that  the  bar  will  be  only  against  the  tenant 

(/)  Perldm  ▼.  Semtll^  1  Bl.         (p)  Stratfinrd  v.  Dwer,  Co. 

Rep.  €54w  Litt.  873. 
Im]  Co.  Litt  872.  h.  LordiVollM|rA4un*^MS.note, 

U)  Ibid.  ibid.  D.  2. 
M  Co.  litU  8791,  b. 
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in  tail  at  the  time  of  the  fine  levied  -^Let 
it  be  admitted  that  the  fine  operates  as 
against  him,  and  it  will  follow,  that  it  will 
operate  as  against  eacli  succeeding  issue,  at 
least  for  his  time* 

The  authorities  ailord  no  satisfactory 
cmdosion  oo  tbb  inteiresling  poitit.  'J'he 
Earl !  of  Derbies  case  {q)  is  an  authority,, 
only,  that  the  issue  is  not  barred  by  the 
fine  with  proclamations  of  their  ancestor, 
being  the  donee  or  tenant  in  tail. 

It  has  already  been  observed,  that  evea 
at  the  common  law,  a  recovery  by  tenant  in 
tail,  will  not  bar  a  reversion  or  remainder 
in  fee  in  the  crown  (r).  The  recovery  will 
operate  only  to  the  extent  of  converting 
the  estate-tail  into  a  base  or  determinable 
fee,  and  barring  the  issue  (s).  It  will  even 
bar  remainders  in  strangers  (/) ;  and  also  a 
remainder  after  an  estate-tail  in  the  king  (»). 
No  estate  is  protected  by  the  common  law, 
from  the  operation  of  a  recovery  by  tenant 
in  tail,  except  a  remainder  or  reversion  in 
the  crown  (v). 

The  second  exception  applies  to  women 
tenants  in  tail,  ex  provisione  viri.  {w) 


(9)  2  Show.  104.  («)  2  Roll's  Abr.  9d4.  1.  5. 

(r)  Supra,  19.  Sir  Hugh  Chomley^i  case, 

(*)  Neale  v.  Wilding,  IWilu.  Moor,  342. 

275.  '^To,  Assurance^  pi.  6.  (v)  Hob.  930. 

(I)  2  Roll's  Abr.  394. 1.  1.  (w)  Supra,  19. 
Bendloes,  pL  254^ 
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By  the  stat  of  11  Hen.  7.  c.  20>  they  are 
restrained  from  suffering  Tecoveries,  &c. 
either  while  sole,  or  under  coverture  with 
any  after^taken  husband ;  with  the  excep- 
tion, that  the  act  shall  not  extend  to  any[  147] 
recovery  to  be  had  with  the  heirs  next  inhe- 
ritable to  the  woman,  or  with  the  con* 
sent  of  the  person  next  in  remainder  ;  pro- 
vided such  consent  appear  on  the  record,  or 
be  enrolled.  To  bring  the  case  within  the 
exception,  the  heir  in  tail  or  the  person  in 
remainder  must  be  vouched,  or  their  con- 
sent must  appear  by  a  deed  inrolled. 

This  act  equally  extends  to  equitable  and 
legal  estates  \x). 

But  this  act  does  not  extend  to  restrain  a 
woman  tenant  in  tail,  ex  provisione  viri,  from 
suffering  a  recovery  jointly  with  her  hus- 
band (y),  or  with  the  issue  in  tail  {z),  un- 
less the  title  of  such  issue  be  defeated  by 
the  birth  of  a  more  immediate  heir  in 
tail  (a). 

Nor  does  it  extend  to  lands  settled  bv 
the  wife  (6),  or  given  by  any  of  her  friends, 
or  proceeding  from  the  voluntary  gift  of  a 
stranger  (c)  ;    nor  to  lands  settled    on  the 

(x)  Clifton  V.    Jackson,  2  (a)  3  Co.  61,  b. 

Vera.  489.  {b)  Laughter  v.  Humphrey, 

ly)  Kirkman  v.   Thompsonf  Cro.  Eliz.  524. 

Cro.  Jac.  474.  (c)   Ward  v.  Walthew.  Cro. 

(«)    Mackteiiliam's      case;  Jac.  173. 
Hob.  832.     tineobt  College 
caae,  8  Co.  59. 
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wife  in  general  tally  with  remainder  to  her 
in  fee  (d) ;  nor  when  she  is  tenant  in  gene- 
ral tail,  and  the  fee  is  limited  to  a  stranger 
[  148  ](e).  jn  short,  the  restraint  on  alienation  is 
merely  for  the  benefit  of  the  husband,  his 
issue,  or  heirs. 

Nor  does  this  statute  extend  to  copyhold 
lands  {f). 

[  149  ](y  M^  Necessity  of  a  Seisin  in  the  Demandant 
before  any  Uses  can  arise  under  the  Recovery. 

To  perfect  the  legal  title  under  a  common 
recovery,  and  to  give  a  seisin  to  the  de- 
mandant in  the  recovery,  a  writ  of  seisin 
(except  in  some  particular  cases,  as  where 
there  is  a'  reversion  expectant  on  a  tei^n  of 
years,  and  there  is  an  entry  or  claim)  must 
be  sued  and  seisin  delivered  (g) ;  and  until 
such  seisin  is  delivered,  no  uses  can  arise 
under  the  recovery  (A).  Till  there  is  a  writ 
of  execution,  and  that  writ  is  executed, 
there  is  not  any  seisin  in  the  demandant,  as 
the  means  of  supplying  a  seisin  to  the  uses : 
and  until  there  is  such  seisin,  the  person 
claiming  under  the  uses,  hath  no  legal  estate 

[d)  See  4  Co.  3,  b.  Gilb.  Ten.  181. 

(e)  Foster  r.  Pit/all,  Cro.         (fir)  Witham    ?.    Lewis,    I 
Eliz.  2.    -  •  Wils.  48. 

Hughes    V.    Clubb,    Com.         4  Bro.  P.  C.  504. 
Rep.  309.  (h)  Mo.    141,    in  Shelley's 

{/)  Harrington  v.   Smith,  case. 
2Siderf.  41,73. 
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admitting  of  an  alienation  by  him^  by  deed ; 
but  he  hath  an  inchoate  interest,  which  will 
allow  of  hi^  devising  the  interest  by  will  (i). 

The  true  ground  of  Selwyn  v.  Selwyn  is, 
that  even  befpre  the  recovery  was  suffered, 
the  testator  had  in  him  a  title  to  a  future 
use,  which  gave  him  a  power  of  testamen- 
tary alienation ;  and  his  will  operated  on 
this  use  in  its  fiduciary  state^  and  also  on 
the  estate  itself,  when  the  use  was  executed 
by  the  statute  for  transferring  uses  into 
possession  {k). 

Another   ground   of  that  case,  and  the[  150] 
ground  to  which  it  is  more  generally   as*- 
cribed,  is,   that  the  recovery  and  recovery 
deed  formed  parts  of  the  same  assurance. 

Regularly,  in  preparing  Abstracts  of  Titles 
the  time  at  which  the  writ  of  seisin  is  re* 
turnable,  and  also  X\m  day  on  which  seisin 
is  delivered,  should  be  stated,  for  the  pur- 
pose of  ascertaining  the  time  at  which  the 
title  to  the  legal  estate  is  complete :  and 
also  of  ascertaining,  that  there  existed  at  the 
time  when  a  conveyance  was  made,  by  the 
persons  claiming  a  title  under,  these  uses,  a 
complete  title  to  the  legal  estate. 

It  does  not  seem  to  be  sufficient,  that 
seisin  should  be  delivered,  unless  the  writ 

(i)  Selvbyn   ▼.    Sdw^y    2        {k)  27  H.  S.^.  10. 
Burr.  1131. 

VOL.    I.  M  . 
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of  seisin  be  returned  ;  for  the  return  is  the 
only  evidence  that  seisin  was  delivered* 

3ut  it  is  apprehended,  that  a  conveyance 
made  between  the  day  on  which  seisin  is 
delivered,  and  the  day  on  which  the  writ  of 
seisin  is  returned,  would  be  operative  and 
efficient.  Tlie  sole  use  of  the  return  of  tbe^ 
writ  of  seisin,  is  to  afford  evidence  of  the 
iact  of  seisin. 

1 151  ]  Of  cerfain  Points  relating  to  the  Execution. 

If  judgment.be  given  in  the  life-time  of 
t|ie  parties  to  the  recovery,  execution  may 
be  sued  by  or  against  the  heir  (/). 

By  the  common  law,  the  writ  of  execution 
and  the  return  must  have  appeared  on  the 
record.  Now,  by  the  statute  14  Geo.  II. 
c.  20,  s.  4,  the  law  has  been  remedied  in 
this  respect.  In  some  cases,  at  least,  the 
recovery  deed  is  made  evidence  of  the 
recovery,  to  supply  any  defect  in  entering 
the  writ  of  seisin,  &c.  oa  record. 

Hence  the  necessity,  that  the  recovery 
deed  should  be  full  and  explicit,  in  pre- 
scribing the  mode  in  which  the  recoveiy  is 
to  be  suffered.  And  care  should  be  taken, 
that,  in  prescribing  the  mode  of  suffering 
the  recovery,  no  error  shall  be  committed. 

(/)  ShelUy'i  case,  1  Co.  03. 
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The  form  in  the  Appendix  may  be  safely 
followed.  It  will  be  found  correct,  not 
only  in  prescribing  the  mode  of  suffering 
the  recovery,  but  in  allowing  a  departur^^ 
from  some  pf  the  prescribed  ceremonies, 
without  deviating  from  the  intention  of  the 
parties  :  so  that  should  there  be  {^ny  thing 
to  rebut  the  presumption  arising  from  de-[  152] 
parture  from  the  prescribed  form,  the  alter** 
nate  provisions  may  account  for  that  depart 
turCf  without  raising  any  objection  agaip^t 
the  validity  of  the  recovery. 

Observations  peculiarly  applicable  to  Lands  of\,  153  J 

Copyhold  Tenure. 

Copyholds  may^  under  a  custom  for  thait 
purpose,  be  intailed  {m).  Unless  there  be  a 
custom  to  intfiil,  words  of  gift  to  a  man 
and  the  heirs  of  his  body,  pass  a  conditional 
fee  (n).  This  doctrine  is  strenuously  com-» 
bated  by  Mr.  Watkins  (o).  When  the  legal 
estate  does  not  admit  of  a  direct  intail,  the 
rule  is  JEquitas  sequitur  legem  ;  and  as  the 
property  does  not  admit-of  an  intail  at  law^  . 
it  equally  excludes  an  intail  in  equity ;  and 
the  intention  of  theparties>  however  strongly 
expressed,  cannot  vary  the  law  (/>)*     Liord 

(mj  Heydmes  case,  Co.  8.  (o)  Watk.  Copyholds,  153. 

(n)  PuUen    ▼.    MiddUtm,  ( p)  Pulien  v  MiddUio^h  al** 

0  Mod.  484.  ready  cited. 
3  Leir.  327,  contra  per  Htle*. 
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Hardwicke  expressly  says,  the  trust  estate  of 
a  copyhold  can  in  no  case  be  capable  of  an 
intail,  where  the  Jegal  estate  is  not,  it  being 
necessary  that  there  should  be  the  same 
rules  concerning  property  in  law  and  equity^ 
Instead  then  of  attempting  to  intail,  through 
the  medium  of  a  trust,  as  recommended  by 
Mr.  Watkins  [q),  there  should  be  such  a 
trust,  as  is  Used  to  keep  leasehold  estates 
stnd  chattel  interests  in  the  same  channel  as 
[  154  ]  real  eistates  which  are  intailed.  When  copy- 
holds are  intailed  at  law,  the  customary 
tnode  of  barring  the  intail  must  be  observed. 
This  ifiay  be  by  surrender  (r),  customary 
recovery  (,v),  forfeiture  and  regrant  [t)  ;  and 
one  of  these  modes  may  be  concurrent  with 
atny  other,  or  each  of  the  others  of  them  {u). 
For  example,  a  custom  to  bar  by  surrendei"; 
may  be  concni  retit  with  a  custom  to  bar  by 
recovery.  And  a  surrender  to  the  use  of  a 
will  (^)  may  have  the  effect  of  barring  the 
rntail,  as  well  as  to  accomplish  the  par-^ 
ticular  object  in  view.  The  right  to  bar  an 
intarl,  is  incident  ^6;  aiKl  a  necessary  atten-*^ 


'  [q]  Watk.  (D6p}  holds,  \^.  Piikingtdii  r.  Stanh'opd,   Sf- 

(r)  Everall  v.  Smalley,  2  derf.  315. 

Str.  1197.     1  Wils.  2(<.  [u]  Everalt  v.  Smalley,  al- 

($)  Dell  V.  Higd^n,  4  Co.  ready  cit^. 

23.  a.  (x)   White  v.    ThomhurgK 

Dunn  V.  Greeiiy  3  P.  W- 10.  2  Tern.  702. 

(t)  GrantkttM  v.  Cdpley^  et  Cart  v.  Singer^  2  Ves.  604; 

aU  2  Saund.  422.  Moore  v.  Moore,  2  Vcs.  59il 

Amb.  279, 
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dant  on  a  right  to  intail ;  and  a  custom  to 
restrain  the  right  to  bar  an  intail  is  void  {^y 
The  object  of  the  rule  is  to  avoid  perpetui- 
ties ;  and  unless  there  be  a  custom  point- 
ing out  a  different  mode,  the  intail  may  be 
barred  by  surrender  (z).  A  customary  reco- 
very, suffered  in  the  lords^  court,  is  the  more 
general,  and  it  is  the  safe  mode.  It  embraces^ 
in  common  practice,  the  effect  of  a  surren- 
der ;  for  at  the  end  of  the  proceedings,  at 
leasts  unless  in  an  earlier  stage  of  them^ 
there  will  be  a  surrender  by  the  vouchee,  as 
well  as  by  the  demandant,  tenant,  and  com- 
mon vouchee.  When  a  recovery  is  necessary, 
by  the  custom  of  the  manor^  it  must  haveL'  155] 
the  like  forms  as  are  observed  in  a  recovery 
of  lands  of  freehold  tenure  : — there  must  be 
a  demandant,  tenant,  and  vouchee,  and 
voucher  over  ;  and  the  vouchers  must  be  in 
like  manner  as  if  the  lands  were  of  freehold 
tenure.  The  recompense  in  value  must  be 
of  lands  within  the  same  jurisdiction. 

When  the  legal  estate  of  copyhold  lands 
may  be  intailed,  the  equitable  ownei^hip 
also  admits  of  being  intailed  (^7). 

According  to  the  earlier  authorities  (b), 
Stn  equitable  intail  of  copyhold  lands  may 

(y)   Tatflor  v,  iSAatp,  Cpir-  Everallv,  Smallei/y  2    Str. 

ter,  6.  22.*  1107.     1  Wils.  2(5. 

Iz)  Moore  v.  Moore,  2  Ves.  (a)  PuUen  v.  Middleton,  9 

596.  Mod.  484. 

Carr  v.  Singer,  ibid,  €04,  (*)  |0  Vin,  Abr,  266. 
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be  barred,   without   the    formalities  of  a 
customary  recovery. 

And  Lord  Hardwicke  (c)  has  been  under- 
stood to  have  laid  it  down  as  a  general  rule^ 
that  at  leasl  an  equitable  intail  of  copyhold 
lands  may  be  barred  by  surrender. 

In  the  following  observations  will  be 
£>und  the  result  of  frequent  consideration 
on  this  point,  and  a  full  examination  of  the 
authorities. 

'*  It  is  quite  clear  that  the  trust  or  bene- 
^^  ficial  ownership  of  copyhold  lands,  intail- 
able  at  law,  may  be  intailed  in  equity : 
and  it  is  now  settled,  that  the  equitable 
intail  of  copyholds  lands  must,  with  the 
[  156  ]■'  exception,  perhaps,  (for  the  exception  is 
•*  not  admitted,)  of  the  case  in  which  the 
equitable  tenant  in  tail  becomes  the  owner 
of  the  legal  estate  in  fee,  and  the  excep-* 
^^  tion  of  particular  cases  like  Otway  and 
'^  Hudson,  2  Vern.  583,  be  barred  by  the 
^'  same  means,  as  the    intail    of  the  legal 
^*  estate  must  be  barred.     When  a  common 
^'  recovery  is  necessary  to  bar  a  legal  intail, 
the  practice  has  been  to  bar  the  equitable 
intail  of  copyhold  lands  by  obtaining  first 
a  surrender  to  the  cestui  que  trust,  making 
"  him  tenant  in  tail,  and  afterwards  suffer- 
ing a  customary  recovery.     But  a  reco- 
very may  be   suffered  by  the  equitable 

(e)  Rod/wrd  r.  Wili<m,  3  Atk.  81ft. 
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'  tefiant  in  tail,  while  he  continued  merely 
equitable  tenant  in  tail,  since  a  recovery 
by  an  equitable  owner  will  have  the  same 
effect  on  the  equitable  ownership,   as  a 
common  recovery,  by  the  tenant  in  tail, 
of  the  legal  estate,  would  have  on  the 
legal  ownership.    And  with  Mr.  WatkinSj 
in  his  excellent  Treatise  on  Copyholds, 
p.  181,  it  is  agreed,  ^  that  it  should  seem 
a  recovery  suffered  in  the  manor  court  of 
an  equity  in  copyholds,  is  analogous  to 
that  relative    to  freehold   property,  and 
indeed  that  the   same   mode    should  be 
adopted  for  the  barring  of  an  equitable, 
as  it  would  be  necessaiy/ to  pursue  for  the 
purpose    of   destroying    a   legal   intail.* 
This  doctrine  is  fully  warranted  by  the 
opinion  of  Lord  Hqrdwicke  in  the  case  of 
Puilen  V.  Lord  MiddletoH,  9  Mdd.  484,  in 
which  his  lordship  says,'  If  the  estates  had[  157  ] 
been  intailed,  it  would  have  been  necessary 
to  have  barred  the  intail  by  Some  proper 
means,  either  by  a  recovery  sttffigred  in  the 
lords'  court,  if  the  custom  of  the  manor 
admitted  of  it,  or  by   a  surrender ;   and 
though  the  intail  had  not  been  of  the  legal 
but  of  the  trust  estate,  all  possible  endea-- 
vours  ought  to  have  been  used,  tof  have   • 
barred  it  in  the  ordinary  way  ;  and  the 
rules  of  the  common  law,  in  regard  to  the 
barring  of  such  estates-tail,  ought  to  have 
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^  been  pursued,  as  near  as  possible/  **  His 
lordship,  in  ihis  part  of  the  case^  adverted 
to  Otway  and  Hudson j  2  Vern.  583,  a 
case  depending  entirely  on  the  cir- 
cumstance, that  the  tenant  in  tail  had 
done  every  thing  in  his  power,  for  the 
purpose  of  barring  his  equitable  estate- 
''  tail. 

**  The  opinion  also  of  Lord  Loughbo-- 
roughs  ill  Roe  v.  Lowe,  1  H.  Black,  46l,  in 
answer  to  several  cases  which  were  cited, 
to  show  that  the  equitable  intail  of  copy- 
hold lands  may  be  barred  by  a  mere 
devise,  was  to  t  his  effect :  *  Now  though 
^  it  is  true  that  the  devise  of  an  equity  in 
'  a  copyhold,  requires  no  surrender,  yet 
^  that  is,  where  the  testator  has  a  devisable 
^  estate  ;  the  intail  mustjirst  be  barred;  the 
'  pe^rty  niust  have  done  .some  antecedent 
^  act  to  enable  him  to  devise ;  here  no  such 
^  thing  was  done,  and  the  will  of  Thomas 
[158  J*  Weston  Harper  did  not  operate  long; 
^  there  was  no  length  of  possession  against 
^  the  intail,  on  which  to*  presume  a  surren- 
^  der.  But  it  is  said  that  the  intail  was 
♦  barred  by  the  deed  of  the  younger  Thomas 
^  Weston  Harper;  but  it  would  require  a 
^  deal  of  argument  to  prove  that  a  lease 
^  made  by  the  equitable  tenant  in  tail  of  a 
^  copyhold  should  be  a  bar  of  the  intail. 
^  It  is  not  clear  then,  that  the  estate**- tail 
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^  was  de  facto  barred  by   any   act   of  the 
'  tenant,  if  not,  then  Mary  Weston  Harper 

*  is  intitled  as  heir  in  tail/ — 

**  To  thej^e  authorities  may  be  added, 
•*  the  decisions  in  courts  of  equity  as  to 
freehold  lands.  There  a  recovery  is 
considered*  ^s  absolutely  necessary  to 
bar  the  equitable  in  tail  with  remainders 
over,  although  a  contraiy  doctrine  had 
formerly  prevailed  in  that  court.  See 
Harvey  i;.  Parker,  10  Vin.  Abr.  266  ;  and 
Bridget  v.  Bridges,  3  Ves.  jun.  120.  Tlie 
"  observations  of  Lorrf  i4/van/ey,  then  Mas- 
'^  ter  of  the  Rolls,  in  the  latter  case,  are 
very  apposite  to  this  purpose.  His  lan- 
guage was,  ^  This  court  has  determined 
^  that  such  equitable  estates  are  to  be  held 

*  perfectly  distinct  and   separate  from  the 

*  legal  estate;  they  are  to  be  enjoyed  in  the 
'  same  condition  ;    intitled  to  all  the  same 

*  benefits  of  ownership  ;    disposable,  devi- 

*  sable,  and  barrable,  exactly  as  if  they  were 

*  estates  executed  in  the  party. ^ 

"  The  observations  of  Lord  Hardwicke^^i^g  ] 
^'  in  Radford  v.  Wiison,  (3  Atk.  815,)  are,  it 
/'  should  seem,  (and  such  indeed  is  the  pre-^ 
*•  vailing  opinion,}  to  be  understood,  as 
''  perfectly  consistent  with  his  language  in 
"  Pullen  V.  Middieton.  His  observations 
merely  imply  that  ap  intail,  legal,  or 
equitable,  may  be  barred  by  surrender. 
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*^  when  the  custom  of  tte  manor  does  not 
"  prescribe  a  different  mode  of  barring  th^ 
"  intail. 

"  At  all  events  the  customary  mode  of 
*^  barring  the  intail  of  the  legal  estate  of 
**  copyholds  lands,  ought  to  be  observed,  in 
^'  barring  the  equitable  intail  of  such  lands  i 
'*  and  it  would  not  in  any  case  be  safe  to 
"  adopt  pL  different  course  of  practice." 

Lord  Chief  Justice  Bridgman  (d)  seems  to 
have  decided,  that  an  estate-tail  in  copyhold 
lands,  may  be  barred  by  a  fine,  with  procla- 
mations, in  the  court  of  Common  Pleas  (e). 
On  this  determination  it  is  to  be  remarked, 
that  the  lands  (unless  they  are  within  a 
peculiar  jurisdiction)  are  within  the  jurisdic- 
tion of  the  court  of  Common  Pleas,  though 
they  are  more  properly  impleadable  in  the 
lords'  court,  and  in  this  respect  they  are 
under  a  different  predicament  from  lands 
of  the  tenure  of  ancient  demesne.  This 
point  is  noticed)  as  a  means  of  avoiding  the 
[160  ]  rapacity  of  some  lords  of  copyhold  manors, 
who  refuse  to  permit  equitable  ownfers  to 
suffer  a  recovery,  or  pass  a  surrender,  in  the 
lords'  court  without  being  admitted,  or  at 
-  least  paying  fines  as  if  they  were  admitted. 

It  is,  however,  to  be  observed,  that  some 

(d)  Taylor  r.  Shaw.  Carter,     tions  of  Lord  Hardwicke  id 
AH2.  Pulien  v.  Middleton,  9  Mo4 

'     (tf)  See  also  the    obt^ra*     484. 
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gentieilien,  whose  opinion  is  entitled  to  the 
highest  respect,  are  not  satisfied  that  a  fine 
of  copyhold  lands  will  bar  the  trust  of  a 
married  woman  in  those  lands.  Of  course 
it  is  not  safe,  under  the  circumstances  which 
have  been  noticed,  to  rely  on  a  fine  as  a  bar 
to  an  intail.  Still  it  is  very  proper  that  the 
point  should  be  kept  in  mind,  and  whenever 
circumstahces  require  it,  pressed  to  a  deci- 
sion. Can  a  person  claim  any  interest  in 
copyholds  lands  in  opposition  to  his  own 
fine  ?  Is  he  not  estopped  %  That  the  deci- 
sion will  be  in  support  of  the  validity  of  the, 
fine,  is  a  point  on  which  little  doubt  is  enter- 
tained by  the  writer  of  these  observations. 
The  same  point  itpplies  to  alienation  by 
married  women  of  equitable  interests  in 
copyhold  lands. 

A  recovery  in  the  courts  of  Westminster- 
hall,  however,  will  not  have  the  same  effect 
as  a  customary  recovery  (/) :  since  a  custo^ 
mary  recovery  is  th^  prescribed  mode  of 
barring  an  intail.  And  a  fine  cannot,  on 
any  principle,  be  urged  as  a  bar  of  any  other 
interest  than  the  intail  in  the  conusor.  On 
the  other  hand,  if  the  operation  of  the  fine 
be  undef  the  rules  of  the  common  law,  and 
by  force  of  the  learning  on  estoppels,  and 
not  by  force  of  the  statutes  giving  operation 

</)  Offver  V.  Taylw,  1  Atk.474. 
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to  fines  with  proclamations  against  heirs  in 
tail,  then  comraon  recoveries  and  fines  stand 
on  the  same  footing  in  this  respect. 

[  161  ]  Of  the  Recovery  Deed. 

The  tenant  to  the  writ  of  entry  may  be 
made  by  fine,  feoffment,  grant,  bargain  and 
sale,  lease  and  release  ;  or,  in  short,  by  any 
assurance  which  will  have  the  effect  of  pass- 
ing the  freehold  to  the  intended  tenant  in 
the  recovery  (g). 

The  point  to  be  regarded  is,  that  there 
shall  be  a  conveyance  effectual  for  this  pur- 
pose ;  and  that  it  shall  be  made  in  due  time. 
In  general  also,  and  with  great  propriety, 
there  is  a  declaration  of  the  uses  of  the 
recovery,  for  the  purpose  of  rendering  the 
title  certain,  by  means  of  an  express  decla- 
ration, instead  of  suffering  it  to  depend  on  a 
mesulting  use  in  fayor  of  the  tenant  in  tail, 
or  the  averment  of  an  use  in  favor  of  the 
recoveror. 

It  has  been  noticed  (A),  that  a  fine  levied 
to  a  person,  afterwards  named  tenant,  in  a 
recovery,  though  at  a  distant  period,  will 
be  considered  as  originally  levied,  to  the 
use  of  the  conusee,  so  that  he  may  be  deemed 
a  good  tenant  to  the  writ  of  entry.     This 

Ig)  Supra,  34.  (h)  Althnm    v.    Anglesey, 

Gilb.  Eq,  Ca-  16.  et  supra,  30, 
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case  supposes  no  uses  to  have  been  declared 
in  favor  of  the  conusor,  in  the  fine,  or  of  any 
other  person  than  the  conusee. 

In  treating  of  the  recovery  deed,  it  will  [  162  ] 
be  proper  to  consider, 

1st,  In  what  cases  a  recovery  deed  is 
necessary . 

2d,  Its  formal  parts. 

And  1st,  When  a  fine  is  levied,  and  a  reco*- 
very  is  to  be  suffered  tothe  conusee,  a  deed 
either  of  conveyance,  or  of  declaration  of 
the  uses  of  the.  fine,  is  not  essentiial  ta  the 

ft 

validity  of  the  recovery. 

Also  when  the  writ  of  entry  is  brought 
against  the  persofi,  who  already  is  the  owner 
of  the  freehold,  a  conveyance  by  deed  or  fine 
is  not  of  absolute  necessity.  In  practice  a 
conveyance  is  proper,  and  will  frequently 
occur,  even  in  cases  atterided  with  these 
circumstances. 

In  all  other  cases,,  since  the  intended* 
tenant  would  not  have  the  freehold  without 
a  conveyance  made  to  him,  it  is  of  (he  first 
importance  that  such  conveyance  shall  be 
made,  and  that  the  tenant  shall  have;  or 
appear  to  have,  the  freehold  during  Jlie  term^ 
in  which  the  recovery  is  suffered. 

To  guard  against  the  loss  of  recovery 
deeds,  &c.  the  statute  of  14  Geo.  II.  c.  20, 
hath   enacted  those  provisions  which  have 
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been  already  noticed  {i) ;  and  thus  hatb 
made  a  period  of  twenty  years,  with  enjoy-? 
ment  under  the  recovery,  presumptive  evi- 
dance  of  the  existence  of  those  deeds  by 
[  l63  ]  which  a  tenant  to  the  writ  of  entry  might 
have  been  made. — In  many  cases,  from 
circumstances,  a  presumption  will  be  made 
of  a  surrender  of  a  prior  estate  for  life,,  for 
the  purpose  of  supporting  the  validity  Of  a 
recovery.  The  rules  of  evidence  which 
govern  the  doctrine  of  presumption,  are 
noticed  in  a  former  page  (k). 


2dly,  Of  the  formal  parts  of  the  recovery 
deed. 

These  are, 

1.  The  Daft. 

2.  The  Parties  (/). 

3.  The  Recitals  {m). 

4.  The    Testatum   Clause,   and  Considera^ 
tion  (n). 

5.  The  Operative  Words  (o). 

6.  The  Parcels  {p). 

J.  The  Habendum  {g)  and  Use  (r). 

{i)  Supra,  8d.  (o)  Infra,  1 82. 

k)  Supra,  77-  (p)  Infra,  184* 

/)  Infra,  165.  (q)  Infra,  187. 

'     (m)  Infra,  177.  (r)  Infra,  189. 

(t»)  Itifra,  179/ 
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'  S.  Thi  Dechratiim  of  the  intention  of  the 
CmfQeyance^  and  the  Agreement  to  Buffet  th9 
Recovery  (# )• 
9*  The  Declaration  of  the.  U$es  {t). 

1.  Of  the  Date. 

m 

The  rule  of  the  common  law  which  re- 
quired the  tenant  to  have  the  freehold 
before  judgment  was  given^  has  already 
been  noticed  {u).  The  statute  of  14  Geo.  Ih 
c.  SO,  sec.  6,  already  cited,  has  enacted, 
that  '*  from  and  after  the  commencement  [  164] 
of  this  act,  every  recovery  already  suf- 
fered, or  hereafter  to  be  suffered,  shall 
be  deemed  good  and  valid  to  all  intents 
and  purposes,  notwithstanding  the  fine 
Or  deed  or  deeds  making  the  tenant 
**  to  such  writ  should  be  levied  or  exe- 
•*  cuted  after  the  time  of  the  judgment 
given,  in  such  recovery,  and  the  award 
of  the  writ  of  seisin  as  aforesaid,  pro- 
*'  vided  the  same  appear  to  be  levied  or 
**  executed  before  the  end  of  the  term, 
<<  great  session,  session  or  assizes,  in  which 
'•  such  recovery  was  suffered  ;  and  the 
*'  persons  joining  in  such  recovery  had  a 
'^  sulBScient  estate  and  power  to  suffer  the 
*'  same  as  aforesaid.'^ 

To  bring  a  case  within  this  statute,  the 

(«)  lofra,  192.  (u)  Supra,  01. 

(f)  lnfi«,lfM. 
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deeds  should  at  least  appear  to  be  dafied 
within  the  term  of  which  the  recoveiy  shall 
be  suffered.  That  the  title  may  be  free  from 
doubt,  the  deeds  should  be  executed^  as  well 
as  appear  to  be  dated,  within  the  term. 

l^^^^  ^.  Of  the  Parties. 

In  a  recovery  deed,  the  proper  partiesi 
cither  alone,  or  jointly  with  other  persons, 
as  circumstances  may  require,  are 

1.  The  person  who  has  the*  immediate 
freehold. 

2.  The  intended  vouchee. 

3.  The  intended  tenant. 

4.  The  intended  demandant. 

Other  parties  may  be  added,  with  a  view 
to  give  to  the  deed  some  other  operation 
besides  that  of  suffering  an  effectual  reco- 
very. 

And  first,  of  the  person  who  has  the  free- 
hold. 

When  the  freehold  is  in  one  person  solely, 
it  is  suflficient  that  there  should  be  a  con- 
veyance from  that  person 

When  the  freehold  is  in  several  persons, 
they  should  all  join  in  the  conveyance,  at 
least  for  those  shares  of  which  the  recovery 
is  to  be  suffered.  The  recovery  will  be 
defective  as  far  as  there  is  the  want  of  the 
concurrence  of  the  freeholder.     Also  when 
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I  ■  •■  ,- 

there  is  a  doubt  whether  the  freehold  is  in 

• 

one  person  or  in  another,  the  concurrence 
of  each  of  these  persons  should  be  obtained, 
or  the  title  be  considered  as  doubtful.  As 
often  too,,  as  the  recovery  is  of  an  aliquot 
part  of  the  lands,  care  must  be  taken  to 
procure  the  concurrence  of  the  person  who 
has  the  freehold  in  that  particular  share.  [166] 
Also  when  the  object  of  the  recovery  is  to 
bar  an  intail  of  the  legal  estate,  the  atten- 
tion must  be  directed  to  procure  the  con- 
veyance from  the  person  or  several  persons, 
in  whom  the  legal  estate  of  freehold  is  vested ; 
whether  such  person  or  persons  is,  or  are,  a 
mortgagee  or  mortgagees,  trustee  or  trus- 
tees, or  beneficial  owner  or  owners.  And 
when  a  recovery  is  to  be  suffered  to  bar  an 
intail  of  the  equitable  ownership,  there  is 
equal  necessity,  and  for  that  reason,  there 
should  be  equal  anxiety,  to  have  a  convey- 
ance from  the  person  who  is  the  owner  of 
the  estate  of  freehold  in  the  equitable  or 
beneficial  ownership  ;  whether  that  owner- 
ship is  conferred  by  a  legal  or  an  equitable 
estate. 

It  often  happens,  that  the  intended 
vouchee  has  the  freehold.  When  the  same 
person,  who  is  to  be  the  vouchee,  has  the 
freehold,  the  number  of  parties  will  be  re- 
duced, and  the  observations  respecting  the 
owner  of  the  freehold  are  then,  in  reference 

VOL.    I.  N 
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to  thfe  freehold,  equally  applicable  to  the 
tenant  in  tail.  Though  thfe  freehold  be  in 
one  person,  attid  another  person  is  to  be  the 
vouchee,  still  it  is  the  practice  that  the 
tenant  in  tair  should  join  in  making  the 
conveyance  to  the  intended  tenant,  in  the 
writ  of  entry. — ^This  is  rather  advisable,  in 
compliance  with  general  usage,  and  the  cau- 
[  l67]tionoft  which  it  is  founded,  than  absolutely 
necessary. — The  recovery  would  be  good 
even  thoug'h  the  tenatit  in  tail  should  not 
join  in  the  granting  words  of  the  convey- 
ance. The  freehold  would  pass  from  the 
person  in  whom  it  is  vested  :  and  this  is 
The  eiisential  point. — Beyond  this  object, 
^11  is  caution  ;  and  the  want  of  attention  to 
it  canndt  affect  the  validity  of  the  title.  In 
cases  Which  involve  the  doctrine  of  merger, 
or  the  destruction  of  contingent  remainders 
.  Intended  to  be  preserved,  care  should  be 
taken  that  the  tenant  of  the  freehold,  and 
the  tenant  in  tail,  do  not  join  in  the  same 
conveyance  ;  or  if  they  join,  that  they 
create  only  a  particular  estate,  so  as  to 
leave  a  reversion  in  the  freeholder. 

Before  a  recoveiy  shall  be  suffered,  -the 
title  should  be  thoroughly  and  minutely 
investigated.  To  obtain  the  concurrence 
of  all  those  persons  who  can,  by  any  con- 
struction, or  under  any  rule  of  law,  or  any 
conveyance,  will,  mortgage,   &c.   be  consi- 
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dered  as  having  the  freehold,  is  the  point 
principally  to  be  kept  in  view.  To  these 
observations  there  is  the  exception,  already 
stated,  of  the  freehold  in  lessees  under  free* 
hold  leases  {x) ;  and  also  in  persons  who 
have  the  freehold  of  certain  parcels  of  a 
manor  (y),  when  the  recovery  is  sirffered  of 
the  manor,  and  the  reversion  remains  parcel 
of  the  manor.  This  previous  investigation^ 
will  be  a  step  towards  rendering  titles  more 
complete,  and  free  from  errors,  than  they 
are  now  found  to  be. 

The  cautions  proper  for  persons  who 
assist  in  suffering  recoveries^  in  right  of [  168  ] 
particular  estates  to  which  powers  are  an* 
nexed,  or  who  wish  to  guard  against  the 
consequences  of  a  forfeiture,  or  th^^  merger 
of  their  estates  in  the  inheritance  {z) ;  or 
the  destruction  of  contingent  remainders  (a) ; 
have  been  noticed  in  the  former  part  of  this 
chapter. 

Secondly.  Of  the  Vouchee. -^Hhe  iiitendiid 
vouchee  or  vouchees  should  be  the  pereoh 
<Mr  persons  by  whom  the  recovery  is  to  ibe 
suffered,  in  respect  of  some  intail.  Though 
in  some  cases,  the  tenant  in  tail  may  noti  be 
a  necessary  party  in  the  grant,  yet,  in'  ilie 
declaration  of  the  uses  of  the  recovery;  he 
is,  when  he  continues  owner  of  the  estate* 

(x)  Supra,  67.  C^)  Supra,  107. 

(y)  Supn,  65.  («)  Supra,  111. 
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tail,  materially  interested.  To  the  extent 
of  his  ownership,  he  is  the  person  froo) 
whom  the  uses  must  move ;  and  for  this 
reason,  his  concurrence  in  the  declaration 
of  the  uses,  is  to.be  regarded  as  of  the  first 
importance  {b). 

A  doubt  has  sometimes  been  expressed 
whether  several  persons  being  co-parceners, 
or  tenants  in  common^  in  tail,  can  join  in 
the  same  recovery.  On  that  point,  the 
opinion  of  a  highly  eminent  lawyer  was  to 
this  effect:  ^'  I  always  thought  it  doubtful, 
^^  but  rather  inclined  to  think  it  bad  in  an 
*^  amicable,  as  I  think  it  would  be  in  an 
^^  adverse  action,  against  all  not  claiming 
/*  merely  under  the  parties,  and,  conse- 
^'  quently,  against  the  issue  in  tail,  and 
*'  those  in  remainder.^' 
[  169  ]  The  answer  to  this  objection  was.  That 
one  recovery  by  the  co-heirs  A.  B.  and 
C.  D.  of  their  respective  shares,  in  which 
they  shall  be  vouched,  and  vouch  over  will 
bar  their  estate-tail  in  their  respective 
i^hares :  for  it  must  be  remembered,  that 
these  persons  are  co-heirs,  and  corheirs  not 
only  may  be,  but  in  point  of  form,  ought 
^  to  be  vouched  jointly ;  and  the  general 
practice  has  been  to  join  several  co-heirs  in 
the  same  voucher  (c).  Indeed,  it  is  said,  that 

{h)  Roe  r.  PasHain,  Douel.        (e)  Watkiiw  on  CmpyholdB. 
34.  533.    Edit.lL 
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upon  warranty  by  the  ancestor,  one  par- 
ciener  cannot  be  vouched  without  the  other, 
Vin.  Abr.  vol.  22,  p.  93,  (L.  a.)  cites  11 
Hen.  IV.  20,  b. ;  but  this  must  be  under- 
stood in  a  qualified  sense^  namely,  that  the 
vouchee  may,  by  special  pleading,  show 
that  he  is  only  one  of  the  several  co-heirs, 
and  compel  the  tenant  to  vouch  him,  jointly 
with  the  other  co-heirs :  but  if  he  omits  to 
do  this,  still  the  recovery  will  be  good 
against  the  vouchee,  and  all  persons  claim* 
ing  under  him  ;  and  nothing  is  more  com- 
mon in  practice,  than  for  one  of  several  co- 
heirs  to  be  vouched  solely  as  to  her  share, 
and  no  doubt  was  ever  raised  on  the  validity 
of  a  recovery  so  suffered.  The  recovery 
may,  in  a  case  thus  circumstanced,  be  sup^ 
ported  on  the  ground  of  a  supposed  war- 
ranty, by  the  vouchee  personally  ;  and  there 
being  a  voucher  over,  and  recompense,  the 
issue  and  those  in  remainder,  are  precluded 
from  claiming  under  the  old  intail.  And E  170] 
even  a  joint  voucher  of  tenants  in  common  in 
tail,  is  warranted  by  practice,  and  it  is 
apprehended  by  law.  And  Mr.  Fearne^s 
opinion  in  his  Posthumous  Works,  p.  338, 
goes  even  further,  that  a  common  recovery 
suffered  on  a  voucher  of  two  persons,  who 
have  distinct  estates-tail,  in  distinct  parcels 
of  land,  will  bar  the  several  estates-tail. 
It  is  admitted,  that  in  22  Vin.  Abr.  93^ 
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(M.  a)  which  cites  28  Edw.  III.  9P,  b.  it 
is  said,  that  two  tenants  in  common  cannot 
vouch  jointly.  But  this  must  be  under- 
stood, not  as  a  substantive  proposition, 
founded  on  an  objection  in  law,  or  on  a 
point  of  form,  against  a  joint  voucher  by 
tenants  in  common,  but  as  admitting  the 
right,  in  the  person  whom  they  vouch,  to 
counterplead  the  warranty.  And  the  case 
in  42  Edw.  III.  16,  b.  ;and  17»  proves,  that 
if  several  are  vouched  jointly,  and  they 
accept  the  tenancy  of  the  intirety^  they  are 
estopped  from  pleading  several  tenancy^ 
and  in  consequence,  they  are  bound  to 
vouch  jointly.  Arid  in  the  case  of  Morgan 
V.  Culpepper^  reported  in  Keb.  863,  and  Si- 
derf.  241,  four  of  eight  persons,  having  a 
joint  freehold,  and  several  inheritances  in 
tail,  were  vouched  jointly,  and  vouched 
over,  and  no  doubt  seems  to  have  been 
entertained  of  their  estates*tail,  in  their  res- 
pective shares,  having  been  barred,  although 
[  171  ]the  recovery  did  not  bar  the  shares  of  their 
companions  in  the  tenancy. 
'  On  the  whole,  the  impression  is,  that  one 
recovery  suifered  on  a  joint  voucher  of  se- 
veral tenants  in  common,  or  of  several 
coparceners,  is  good  in  point  of  law,  to  bar 
the  estates-tail  in  their  shares  of  the  lands, 
even  although  these  shares  are  in  distinct 
tenements,  and  the  tenements  w^reiotailed 


OF   RECOySRY    DEEDS.  172 

by  distinct  gifts :  lor  supposing  they  had  by* 
one  and  the  sam^  deed,  or  by  several  deeds^ 
conveyed  these  lands  to  a  tenant ;  and  the 
demandant,  h^vipg  a  title  to  all  the  lands, 
were  to  demand  them  by  one  writ  against  the 
tenant,  an,d  the  tenant  having  a  warranty 
of  all  the  lands^  was  to  vouch  the  tenants 
in  tail,  what  objection  exists  against  his 
doing  this,  or  against  their  vouching  overt 
None  presents  itself;  on  the  contrary,  to  de- 
^mand  all  the  ^nds,  by  one  writ,  is  consistent 
with  the  title  of  the  claimant,  and  avoids  the 
circuity  of  several  actions,  for  that  which 
may  as  well  be  recovered  by  one  action. 
That  a  writ  so  brought,  is  good,  is.assumed 
to  be  clear,  from  the  circumstance  that  no 
answer  suggests  itself  against  the  writ  in 
pointof  form ;  and  if  the  writ  be  well  brought, 
all  the  other  proceedings  seem  of  course. 
There  is  a  rule,  indeed,  that  in  all  real  ac- 
tions, founded  upon  a  title,  as  Escheat^ 
Formedon^  &c,  the  demandant  cannot  join 
lands,  accruing  by  two  several  tenures,  or  by[  172  J 
two  several  gifts,  in  the  same  writ ;  Buckmere^i 
case^  8  Co.  86 :  but  the  very  rule,  provided 
for  this  particular  case,  proves  that  when  the 
action  is  not  founded  on  a  titie,  viz.  on  a 
title  to  be  disclosed  hy  the  writ,  one  writ  may 
be  of  distinct  parcels,  comprised  in  different 
gifts  ;  and  a  writ  of  entry,  on  which  a  reco- 
very is  suffered^  is  not  founded  oti  a  titl<p 
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This  very  distinction  was  taken  iuJBticAri^i^r^^^ 
case,  already  cited.  It  is  there  said^  **but 
"  such  actions  real,  which  are  founded  upon 
*'  a  tort  or  deforcement,  and  do  not  com- 
prehend any  title  in  them,  there  the  de- 
mandant may  demand  in  one  writ,  divers 

« 

lands  and  tenements,  which  come  to  him 
by  several  titles/^     The  instance  given 

is,  that  "  if  divers  lands  descend  to  me^  from 
several  ancestors,  and  I  am  disseised  or 
deforced  of  them,  I  may  have  a  writ  of 
right,  or  a  writ  of  entry,  in  nature  of  an 
assize,  and  comprehend  all  these  rights  in 
one  writ,   because  in  these  cases  no  title  is 

"  made  in  the  x&rit.^^ 


On  the  concurrence  of  two  persons  having 
distinct  estates-tail  in  distinct  lands,  one  in 
one  tenement,  the  other  in  another  tene- 
ment, the  opinion  of  Mr.  Fearne  wBSy/^Jieri 
non  debuit,  sed  factum  valet. ^^  His  reasoning 
on  the  case  will  be  found  in  his  Posthu- 
mous Works,  p.  338. 

Thirdly.  Of  the  intended  Tenant. — In  ge- 
neral, he  should  be  named  as  a  party' in  the 
[  173]  deed  to  take  the  grant  of  the  freehold. 
Whether  he  takes  the  freehold,  under  an 
immediate  conveyance  to  him,  or  under  a 
declaration  to  his  usey  is  of  no  consequence. 
—Let  him  have  the  freehold^  and  all  that 
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regards  him  is  accomplished.  However, 
when  he  is  to  have  the  freehold  through  the 
medium  of  a  declaration  of  use,  instead  of  an 
immediate  conveyance  to  him,  he  himself, 
or  another  person,  must  be  named  as  the 
grantee ;  since  no  use  can  arise  without  a 
conv^eyance  to  supply  a  seisin  to  the  use : 
except  in  the  cases  of  a  covenantor  to  stand 
seised,  and  then  the  use  is  supplied  from  the 
seisin  of  the  covenantor ;  or  in  a  bargain 
and  sale,  in  which  latter  case  the  bargainor 
is  seised  to  the  use  of  the  bargainee  ;  and  the 
use  is,  in  each  case,  executed  into  estate  by 
the  statute  of  27  Hen.  VIII.  When  the 
tenant  is  to  have  the  use  under  a  declaration 
on  a  conveyance,  then  the  conveyance 
must  pass  a  seisin  at  the  common  law,  and 
not  be  open  to  the  objection,  that  the  use  is 
an  use  on  an  use,' and  for  that  reason  a  mere 
trust. — This  objection  occurs  when  there  is 
an  appointment  under  a  power,  and  must  be 
distinguished  from  mere  authority,  or  a  bar- 
gain and  sale  under  the  statute  of  inrolments, 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs  :  the  appointee  or  bargainee  takes  the 
first  use,  and  the  ulterior  use  is  a  mere 
trust ;  an  use  in  the  2d  degree,  not  execut- 
ed by  the  statute,  as  will  be  more  fully  [  174] 
shown  in  this  and  the  subsequent  chapters. 
A  person  resident  near  the  court,  in  which 
the  recovery  is  to  be  suffered,  should  be 
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named  the  tenant.  By  this  arrangement, 
the  expence  of  a  dedimus  to  take  his  war- 
rant of  attorney,  or  a  journey  to  the  court, 
will  be  avoided.  In  general  it  is  preferable 
to  name  one  person,  rather  than  two  per- 
sons. When  two  persons  are  named,  the 
writ  of  entry  must  be  brought  against  both 
these  persons,  and  they  must  both  appear 
and  vouch  over.  The  want  of  appearance, 
or  voucher,  by  one,  would  vitiate  the  reco- 
very to  the  extent  of  his  share. 

The  recommendation  of  naming  one  per- 
son instes^d  o£  several  persons  to  be  the 
tenant,  must  be  understood  with  the  qualifi- 
cation, that  only  one  recovery,  or  several 
recoveries  in  one  court,  is  or  are  to  be  suffer- 
ed. As  often  as  there  are  to  be  several  re- 
coveries, in  distinct  courts,  there  will  be  a 
great  convenience  and  propriety,  in  naming 
a  tenant  for  the  lands  in  each  distinct  ju- 
risdiction. In  this  instance,  the  lands  in 
each  particular  jurisdiction  should  be  con- 
veyed to,  or  at  least,  to  the  use  of,  the  per- 
son who  is  to  be  the  tenant  in  the  recoveiy 
to  be  suffered  in  that  jurisdiction.  On  this 
point,  the  appropriate  observations  will  be 
found  in  a  former  part  of  this  chapter  (c). 
f  175  1  ^^  ^^  usual  for  the  tenant  to  execute  the 
recovery  deed.  This  is  proper.  The  want, 
however,  of  his  execution  will  not  be  a  de- 

a 

(r)  S«pTa,8S. 
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feet  in  the  titles  It  b  rather  on  account  of 
the  declaration  of  uses^  than  the  validity  of 
the  recovery,  that  the  deed  is  usually  exe- 
cuted by  the  tenant.  As  the  uses  are 
to  arise  from  a  conveyance  made  to  the 
tenant,  these  uses  arise  on  the  recovery 
without  any  other  assistance  from  him,  than 
his  acting  as  the  tenant.  By  appearing  to 
the  writ  of  entry  he  precludes  himself  and 
all  other  persons  from  asserting  that  he 
disagreed  to  the  conveyance,  and  that  no- 
thing passed  to  him.  And  the  judgment 
against  him  draws  out  of  him  the  estate 
vested  in  him  as  tenant. 

Fourthly.  Of  the  Demandant. — Some- 
times a  purchaser^  sometimes  a  friend,  and 
sometimes  2l. stranger,  is  named  the  deman- 
dant :  and  in  some  instances  two  persons  are 
named.  In  general  no  more  than  one  per- 
son is  named.  It  has  happened  that  one 
person  has  been  named  in  the  recovery  deed, 
and  another  in  the  recovery  ;  and  sometimes 
the  demandant  has  been  required  to  execute, 
and  at  other  times  his  execution  has  been 
disregarded.  Neither  of  these  particulars 
will  aiOTect  the  title.  So  as  a  demandant  or 
demandants  is  or  are  named,  in  the  proceed- 
ings, towards  the  recovery,  and  the  person  [  176  ] 
or  persons  so  named  shall  live  till  judgment 
given,  the  recovery  will  be  good.  His 
death  before  judgilient  would  put  an  end  to 
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the  proceedings.  Wheh  he  lives  till  the  pro- 
ceedings are  complete^  the  uses  will  arise^ 
without  any  concurrence  by  him  in  the  re« 
covery  deed.  The  uses  arise  from  the  sei* 
sin  which  passes  to  him.  He  takes  in  modum 
danantis,  and  is  bound  by  the  declaration  of 
uses  in  the  recovery  deed,  so  as  this  declara* 
tion  is  in  the  common  form.  That  the  uses 
may  arise,  seisin  must  be  delivered.  Should 
the  demandant  die  before  seisin  is  delivered, 
.a  writ  of  seisin  must  be  awarded,  and  seisin 
delivered  to  his  heirs,  and  the  writ  of  sei- 
sin returned  {d)j  as  a  means  of  the  execu- 
tion of  the  uses,  under  the  statute  for  trans- 
ferring uses  into  possession. 

r  177 1  3.     Of  the  Recitals. 

The  deed  or  will  by  which  the  intail  is 
created,  ought,  in  most  cases,  to  be  recited, 
or  at  least  there  should  be  a  reference  to  the 
same,  and  all  such  facts  should  be  disclosed, 
as  show  the  right  to  suffer  the  recovery  with 
eflfect.  This  will  greatly  aid  the  title  at 
some  future  period.  It  will  lead  to  a  dis- 
covery of  the  documents  on  which  the  title 
is  grounded  ;  or,  should  they  be  lost,  or 
destroyed  by  fire,  the  recital  will  tend  to 
satisfy  future  purchasers,  that  the  title  is 
correctly  deduced. 

(d)  Witham    v.    LewU,  1         504.    And  supra,  149. 
Wils.  Rep.  48.  4  Bra.  P,  C. 
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The  object  should  be  to  show^  firsts  that 
the  freehold  is  in  the  person  by  whom  the 
freehold  is  to  be  conveyed.  For  that  pur- 
pose the  determination  of  all  prior  estates  - 
which  existed  under  the  deed  or  will,  by 
which  the  intail  was  created,  should  be  shown. 
The  creation  of  the  estate-tail,  and  the  con- 
sequent right  to  suffer  the  recovery,  should 
also  be  stated  ;  and  when  the  &ct  warrants 
it,  the  determination  or  failure  of  all  prior 
estates-tail,  the  state  of  pedigrees,  &c. 
should  be  disclosed  by  the  recitals. 

This,  it  must  be  remembered,  can  be 
done  with  prudence,  in  those  instances  only 
in  which  the  title  rests  on  clear  grounds, 
and  is  not  involved  in  difficulty.  On  the 
one  hand,  no  conveyancer  of  integrity  will 
state,  as  a  fisu^t,  that  which  does  not  exist ;  [  178  ] 
on  the  other  hand,  it  is  hi9  duty  to  keep 
his  client^s  title  free  from  a  disclosure, 
which,  at  a  future  period,  might  involve 
that  title  in  increased  difficulty,  or  raise  a 
suspicion  of  its  validity. 

In  general,  other  recitals  are  to  be  intro- 
duced for  the  purpose  of  showing  the  agree- 
ment to  suffer  the  recovery.  Such  recitals 
as  are  in  general  use  will  be  found  in  the 
forms  of  recovery  deeds,  contained  in  the 
Appendix.  Other  varielties  of  these  recitals, 
adapted  to  particular  cases,  are  also  added 
in  the  Appendix:         .  ... 
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4 
P 

This  clause  generally  shows  the  object  of 
the  deed.  For  the  most  part  that  object  is 
expressed  in  these^  or  the  like  terms.  ^^  And 
for  docking y  barring j  and  dtstrvjfing  all  estates^ 
taily  of  and  in  the  '  ■  '  lands  and  heredita^ 
menu  hereinafter  describedy  and  also  released, 
or  otherwise  assured,  or  intended  so  to  be,  and 
nil  reversions  and  remainders  expectant  or  de^ 
pending  an  the  ^ame  estates^tail,  and  all  con- 
ditions  and  coiUderal  limitations  annexed 
thereto,  or  afpecting  the  same,  and  for  settling 
and  assuring,^*  &c.  And  when  different  ob'- 
jecitsaiPe  withio  the  scope  of  the  deed,  these 
objects  also,  are  for  the  most  part  added, 
^hos  is  form,  and  not  substance ;  and  the 
omissioti  is  immaterial. 

Nor  is  any  consideration  necessary  to  the 
i^idity  of  a  recovery  deed»  as  such,  with 
ilK  exception  that  a  bargain  and  sale  oan- 
not  raise  any  use,  and,  it  follows,  carniot 
pass  any  estate  to  the  intended  tenant^  unless 
it  be  founded  on  a  consideraiion  of  money  or 
money's  worth.  Therefore,  that  a  recovery 
xfieedi  'grounded  on  a  bargain  and  sale, 
which  must  operate  as  such,  or  be  ineffec- 
tual, may  be  good ;'  there  must  be  a  consi- 
^demtion  of  mojiey,  or  iDane3r's  worth.  An 
instrument,  in  the  form  of  a  bargain  and 
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sale,  may,  no  doubt,  operate  as  a  grant.  [180] 
As  often,  then,  as  the  bargain  and  sale  is 
void,  as  such,  either  for  want  of  a  proper 
Consideration,  or  inrolment  within  due  time, 
it  should  be  considered,  whether  the  in- 
tended bargainor  had  an  estate  in  remain- 
der br  reversion.  Admitting  he  had  a  re-^ 
mainder  or  reversion,  or  that  the  subject  of 
the  deed  was  an  incorporeal  hereditament, 
as  a  rent  or  advowson,  the  deed  may  be 
treated  as  operating  as  a  grant  {e),  not^ 
withstanding  the  want  of  any  consideration 
or  inrolment.  In  Barker  v.  K^at  {/),  the 
tenant  to  the  writ  of  entry  was  made  by  an 
instrument  in  the  form  6f  a  lease  and  i^lease. 
No  consideration  was  expressed  in  the  clause 
of  gfatit  in  the  lease.  In  the  reddendum-, 
a  pepper  com,  which  is  money's  worth, 
was  reserved.  On  this  ground,  the  l^ase 
was  considered  as  a  good  bargain  and  sale 
for  a  year  :  so  that  there  was  an  estate  fot 
a  year  capable  of  enlargement ;  and  it  was 
enlarged  by  the  release  ;  and  the  teleasee  had 
the  freehold,  and  the  recovery  was  *July 
suffered,  since  the  writ'of  entry  was 'biroiigbt 
against  this  releasee. 

This  part  of  the  deed  is  intimately  con- 
nected with  the  two  divisions,  which  treat  of, 
Ist,  the  person  who  has  the  freehold  {g),  and 

(r)  Supra,  41.  {g)  Sopra,  1«. 

(/)2ModLM0. 
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2dly,  the  intended  tenant  (A)  ;  for  the  office 
[  181  ]of  this  clause  of  the  deed  is  to  introduce  an 
effectual  grant  from  the  person  who  has  the 
freehold  to,  or  in  favor  of  the  person  who  is 
intended  to  be^  the  tenant ;  or,  at  least,  it 
must  introduce  a  grant,  in  £stvor  of  some 
other  person,  to  uses>  under  which  the  free- 
hold may  be  vested  in  the  tenant. 

From  subsequent  parts  of  this  treatise^  it 
will  be  collected  that  a  grant  may  be  good, 
though  the  name,  of  the  grantor  is  omitted, 
in  the  words  of  the  intended  grant  from 
him,  provided  the  intention,  that  he  should 
grant,  can  be  collected  from  the  deed. 

So  a  grant  may  be  good,  though  the  gran- 
tee is  named  in  the  habendum,  and  not 
in  the  grant ;  and  even  though  some  other 
person  is,  by  mistake^  named  in  the  grant. 

On  this  and  other  subjects  connected 
with  the  form  of  the  grant,  the  observations 
in  the  chapter  Release,  will  afford  the  neces* 
sary  information.  That  the  deed  should  be 
sufficient  to  pass  the  freehold,  is  the  object 
to  be  regarded,  both  in  preparing  the  reco- 
very deed,  and  considering  the  effect  of  the 
recovery,  with  a  view  to  support  its  vali- 
dity. 

(A)  Supra,  172. 
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5.  Of  the  Operative  Words.  [  182] 

These  words  ought,  in  point  of  form,  to 
Viiry  with  the  nature  and  mode  of  opera- 
tion of  the  recovery  deed.  They  must  be 
sufficient  to  pass  the  estate. — In  the  more 
early  period  of  the  history  of  the  laws  of 
property  in  this  country,  particular  words 
were  allowed  only  a  particular  import,  and 
were  considered  as  peculiarly  adapted  to 
particular  assurances.  In  modern  times, 
this  rule  has  been  relaxed.  No  more  is 
now  regarded,  than  that  there  should  be 
such  words  as  declare  a  manifest  intention' 
to  convey.  Such  words,  however  informal, 
will  operate. 

The  rules  which  now  prevail,  are  **  JBe- 
nigne  faciendce  sunt  interprefationes  char-' 
tarumj  propter  simplicitatem  laicorum,  ut 
res  magis  vaieat  quam  per  eat. — Verba  in-^ 
tentionij  et  non  e  contra  debent  inservire.-^^ 
Deeds  intended,  and  made  to  operate 
one  way,  may  operate  anotlier  way,  if 
the  intention  of  the  parties  cannot  take 
place,  unless  they  operate  a  different  way 
from  what  they  were  intended. — ^Judges 
ought  to  be  curious  and  subtle,  to  invent 
^^  reasons  and  means  to  make  acts  effectual, 
according  to  the  just  intention  of  the 
parties.-— More  consideration    is    to  be 

VOL.    I.  o 
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*^  had  for  the  substance,  to  wit,  the  passing 
"  of  the  estate  according  to  the  intent  of 
[  183]*'  the  parties,  than  the  shadow,  to  wit,  the 
^*  manner  of  passing  it  {g)."  The  applica- 
tion of  these  rides  will  be  shown  in  the 
chapter  on  Releases. 

The  words  of  grant  ought  to  piroceed 
.  from  4  person  as  grantor,  in  favor  of  the 
person  named  us  grantee.  The  observations 
respecting  the  nomination  of  these  persons 
«and  mistakes  in  these  particulars,  will  be 
found  in  the  chapter  to  which  reference  has 
been  lately",  made. 

[  1 84  ]  6.  Of  the  Parcels^ 

In  all  deeds,  and  in  none  more  th^n  in 
recovery  deeds,  particular  attention  should 
be  paid,  tliat  all  the  parcels  intendeil  to 
pasS)  should  be  included,  and  that  none 
^ould  be  included  which  it  is  the  intent- 
tiofl  of  the  parties  to  omit. — The  points 
proper  to  recovery  deeds>  arq^'r-not  to  in»- 
clude  more  laads  than  are  intended  to  pass 
*— to  comprise^  either  by  general  or  special 
words,  all  the  lands  to  which  the  recovery 
is  to  extend^ — and  to  restrain  geaeral  words 
to  those  townships,  parishes,  &C4  which 
are  to  be  natned  in  tlie  recovery « . 

It  is  said,  that  the  issue  in  tail  may  de- 
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mand  the  parcels  according  to  their  quality 
at  the  time  of  the  intail,  without  regard  to 
any  alteration  made  in  these  parcels  by  the 
defendant  (A). 

When  the  parcels  q.re  of  considerable 
length,  or  the  description  of  them  is  at-» 
tended  with  nicety,  or  involved  in  any  diffi- 
culty or  uncertainty,  general  words  ishould 
be  added,  extending  to  all  the  townships^ 
parishes,  &c.  named,  or  to  be  named,  in  the 
recovery,  so  as  to  embrace,  under  thesQ  ge- 
neral terms,  any  parcels  omitted  out  bf  th« 
particular  description.  Many  a  title  has 
been  supported  under  these  general  words, 
which  would  have  been  defective,  or  at  least 
doubtful,  as  far  as  it  depended  on  the  par-* 
ticular  description. 

Such  general  words  may  be  to  thas^effiect :; 

-'^And    nil    other    the    manors,    mes$uage$9 

farmSy   lands,    tenements,  and   hereditaments^ 

situate,  lying,  and  being  in  the  several  towns, 

parishes,  and  places  of  A.  B.  C.  and  D.  in'the 

said  coUniy  of  — -,  of  which  the  said  ni  t.f. 

is  tenant  for  an  estate^tail^  either  in  posses*^ 
sion,  reversion,  or  remainder,  under  or  by  vit'^ 
iue  or  means  of  the  said  hereinbefore  men^ 

tibned  or  recited   ,  and  every  part  snd 

parcel  of  the  same,  with  their,  and  every  fjf 
their  rights,  members,  and  appurtenances. 

(A)  Dyer,  47.  a.  pi.  &  1  9«ir.  14». 

O  2 
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The  language  of  this  clause  may  requi 
considerable  variation  ;  as  words  of  restric<- 
tion, — or  words  lo  embrace  lands  taken 
under  exchanges,  made  under  inclosure  acts, 
— partition, — ^lands  purchased,  and  settled 
to  the  like  uses,  &c.  &c. 

When  lands  have  passed  by  will  under  a 
general  denomination,  the  recovery  should 
have  the  parcels  from  the  last  purchase  deed : 
or  if  the  parcels  are  materially  and  substan^ 
tiaily  varied,  then  a  new  description.  There 
should  be  general  words,  co^extensive,  in 
effect,  with  the  words  of  the  will, — at  least 
as  far  as  the  recovery  is  to  comprise  the 
lands.  The  modem  description  should  be 
connected  with  the  ancient  description. 
Thus  the  identity  of  the  parcels,  and  the 
application  of  the  more  early  title  deeds, 
will  be  rendered  obvious,  and  free  from  any 
doubt  arising  in  consequence  of  the  change 
m  the  description  of  the  parcels. 

In  relation  to  the  parcels,  another  object 
to  be  kept  in  view,  is^  to  have  the  lands 
sufficiently  ascertained  by  particular  de- 
scription, or  by  general  words,  to  render 
the  intention  to  include  them  free  from  all 
doubt.  This  attention  will  facilitate  an 
application  to  amend  the  parcels  in  the 
recovery,  should  circumstances  render  it 
necessary  to  make  such  an  application  to 
the  summary  and  discretionary  jurisdiction 
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of  the  court,  in  which  the  recovery  is  suf- 
fered. 

The  recovery  deed,  to  be  formal,  should 
also  have  the  c|ause  of  the  "  reversion,'* 
&c. — Also  the  clause  of  "  all  the  estate,^' 
&c.  except  a  particular  estate,  and  not  the 
whole  interest  ef  the  parties  is  intended  to 
pass. 

As  often  as  the  sole  object  is  to  suffer  a 
recoveiy,  the  clause  granting  deeds,  /is  un-* 
necessary,  and  even  informal.  On  the  other 
hand,  when  the  recovery  deed  is  part  of  a 
transaction,  for  the  assurance  to  a  pur-- 
chaser,  the  usual  clause  of  grant  of  deeds^ 
will^  with  great  propriety,  be  added. 

7.  Of  the  Habendum.  C  187  ] 

The  habendum  should  be  the  same  in  form, 
in  this,  as  in  other  deeds ;  looking  only  to 
the  object  of  passing  an  estate  of  freehold, 
to  the  person  who  is  to  be  the  tenant  in  the 
recovery. 

Frequently,  and  indeed  generally,  the  fee 
is  conveyed  to  the  tenant.  Whether  he 
takes  the  fee,  or  any  other  estate,  so  as  the 
same  be  an  estate  of  freehold,  is  immaterial. 
The  recovery  will  be  equally  free  from  ob- 
jection. Even  the  lowest  denomination  of 
an  estate  of  freehold  is  sufficient  to  support 
the  recoveiy^  as  far  as  its  validity  can  come 
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in  question.  Even  though  a  mere  estate  of 
freehold  passes  by  the  deed,  the  fee  may  be 
conveyed  by  the  united  operation  of  the 
deed  and  recovery.  The  freehold  will  pass 
by  the  deed,  and  the  fee  by  the  recovery. 
The  uses  declared  of  the  recovery  will 
transfer  that  estate  to  the  person,  in  whose 
favor  these  uses  are  declared.  This  follows 
upon  the  rule,  that  whoever  comes  in  as 
vouchee,  comes  in  of  all  estates  of  which  he 
is  or  ever  was  seised. 

These  observations  suppose  the  party 
who  has  the  fee,  tb  be  named  as  tenant,  or 
as  vouchee.  In  case  a  person  who  has  the 
fee  conveys  a  partial  estate^  and  is  no  party 
to  the  recovery,  there  will  remain  in  him  so 
[  188  ]  much  of  his  estate  as  he  has  not  conveyed. 

These  observations  will  suggest,  that  in 
some  cases  the  fee  should  be  conveyed. 
Should  circumstances  of  caution  require  it, 
this  estate  may  be  conveyed,  and  uses  de- 
clared, and  under  these  uses  a  particular 
estate  may  be  limited  to  the  use  of  the 
intended  tenant,  and  ulterior  uses  may  be 
declared,  according  to  the  intention  of  the 
parties  (i).     See  form  in  the  Appendix. 

It  is  to  be  observed,  that  no  benefit  will 
arise  from  this  practice  or  caution,  except 
in  those  instances  in  which  the  uses  shall  be 

(i)  Supra,  114. ' 
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d^lared  in  favor  of  persons  not  named  as 
parties  in  the  recov^ery.  Nor  in  this  place 
must  it  be  passed  over  unnoticed,  that  the 
estate  arising  from  a  declaration  of  us^s 
upon  a  conveyance,  cannot  be  larger  than 
the  seisin  conveyed  to  serve  these  uses. 

There  are  few  instances,  however,  in 
which  the  operation  of  a  recovery  is  not  to 
give  a  fee,  under  the  doctrine  of  disseisin 
by  the  tortious  alienation  of  particular 
tenants  {J). 

On  a  late  occasion,  a  very  learned  gen* 
tleman  had  difficulties,  whether  a  common 
recovery  was  duly  suffered,  after  tenants  for 
life  had  levied  a  fine,  amounting  to  a  fbrn 
feiture  of  their  estates.  He  supposed,  that 
the  freehold  might  have  been  in  the  trus-^ 
tees  under  the  usual  limitation  for  support- 
ing contingent  remainders.  The  answer  to 
the  objection  wd:s^  that,  as  the  trustees  had 
not  entered,  they  could  not  have  more  than 
a  mere  right  of  entry ;  and  the  freehold  was 
in  the  persoii  who  claimed  uiwier  the  uses 
declai*ed  of  the  fine. 

Of  the  Use. 

When  the  grant  is  to  the  tenant,  to  the 
intent  that  a  common  recovery  should  be 
suffered,  the  legal  estate  will  vest  in  him^ 

m 

{j)  See  the  Author's  Argu-     ter^  1  Taunt,  679.    Co.  Xitt 
ment  in  Goodright  y.  JPonef-     25L  a. 
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without  any  express  limitation  of  use  in  his 
fevor. — The  declared  purpose  will  prevent 
the  use  from  resulting,  and  the  grantee  will 
be  seised,  by  the  rules  of  the  common  law. 
[  ^^92AithamBnd  Anglesey  {k),Roe'y.  Popham  {I), 
Tkrustout  V.  Peake  (m),  are   authorities  in 
point,  and  support  this  conclusion,    were 
the   proposition   not   sufficiently   clear    in 
itself.     As   often,  however,  as  the  title   of 
the  tenant  to  the  writ  of  entry,  is  to  arise 
from,  or  to  depend  immediately  on,  a  de- 
claration of  use,  that  use  must  be  effectual 
-     for  the   purpose.     In  the  first  place,  there 
must  be  a   grant  adequate  in  operation  to 
supply  a  seisin  to  the  uses  ;  and  there  must 
not  be  any  prior  use,  which  will  either  pre- 
^         vent  the  execution  of  the  use  in  iavor  of 
the  tenant,  or  confer  on  any  other  person 
a  title  to  the  immediate  freehold. 

As  often  as  the  title  of  the  tenant  to  the 
freehold  is  to  arise  from  an  use,  which  is 
expressly  declared,  the  nature  of  the  con- 
veyance must  admit  of  a  declaration  of  use, 
to  be  executed  into  estate,  and  such  use 
must  be  declared.  On  a  bargain  and  sale 
to  A.,  to  have  its  effect  under  the  statute  of 
iises,  the  bargainee  will  take  the  use,  and 
his  estate  will  be  executed  by  the  statute. 
A  subsequent  declaration  of  use,  in  favor  of 

» 

{k)  Gilb.  Eq.  Cases,  16.  (m)  8tr.  12, 

(0  DougU  25. 
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B.  will  be  an  use  of  the  estate  of  A.,-««-an 
use  on  an  use  (n),  and  cannot  be  executed  [  ^90  ] 
by  the  statute.    Supposing  the  estate  to  be 
legal,  the  legal  estate  will  abide  in  A.,  and  be 
and  not  B.,  is  the  proper  person  to  be  named 
tenant  of  the  freehold.     It  is,  on  one  band,- 
to  all   bargains  and  sales  by  owners  of  the 
legal  estate,  to  operate  under  the  statute  of 
uses,  or  through   the  medium  of  that  sta-* 
tute ;  and,  on  the  other  hand,  to  those  as^ 
surances  only  which  are  to   operate  an  the^ 
legal  ownership,  and   under  the  statute  of 
uses,   or  through  its  medium,   tha^  these 
observations  are  applied.  '    / 

Perhaps,  in  support  of  an  equitable  reco^.    :.   . 
very,  a  court  of  equity  would  consider  the 
equitable  freehold  as   passing  to   B»    Tha 
intention  of  the  parties  is  evidently  directed 
to  the  object  of  placing  the  equitable  free* 
hold  in  him,   and  in   equity,  the  intention  . 
and  object  of  the  parties,   rather  than  the 
form  of  the  instrument,  is   regarded :  an4 
the   transaction  requires^  that  B.     should  \ 
have  the  equitable   freehold,  as   the  only     . 
means  of  giving  full  effect  to  the  intention. 

Under  these  circumstances,  also,  it  may;  . 
be  necessary  to  recur  to  the  point,  that  the 
instrument,  even  as  a  legal  assurance,   may 
be  attended  with  circumstances,  which  will  '. 
allow*  of  its  operating  as  a  grant  at  tlie  €OqW.  '\ 

fp]  3ryrre/r#  vas^* Dyer,  libj^tL. 
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moR  lalw  {o) :  and  any  instrument  which  maj 
'  operate  as  a  grant,  will  pass  a  commoxi  law 

seisin,  and  uses  may  be  declared  with  effect, 
Mid  arise  on  that  seisin*  In  many  cases, 
this  construction  might  have  been  resorted 
to  with  success^  and  a  title  supposed  to  be 
[191  ]  defective,  as  to  the  legal  estate,  might,  by 
this  application  of  the  rules  of  law,  have 
been  supported.  It  remains  only  to  be  ob- 
served, that  on  bargains  and  sales  to  ope* 
rate  und^r  the  rules  of  the  common  law  ;  as 
bargains  and  sales, — by  executors  who  have 
an  authority  to  sell, — by  commissioners  of 
bankrupt,— and  under  land-tax,  and  other 
acts  of  parliament ;  uses  may  be  declared. 
These  bargains  and  sales  pass  a  common 
'  law  seisin,  and  not  an  use,  and  uses  may  be 
declared  of  that  seisin. 

Also,  though  a  bargainee,  wliose  estate  is 
executed  by  the  statute,  has  no  seisin  of 
wrfaich  lases  can  be  declared  with  effect,  to 
be  executed  by  the  statute,  otherwise  than 
under  a  new  conveyance,  or  a  new  contract,, 
proceeding  from  him ;  yet  uses  may,  in  a 
bargain  and  sale,  be  declared  of  the  seisin 
acquired  by  the  demandant,  or  recoveror, 
in  the  recovery. — Uses  of  the  latter  descrip- 
tion, are  free  from  tlw  technical  objection 
of  being  uses  on  an  use.  These  uses  arise, 
in  point  of  law,  from  the  seisin  of  ^  the  de- 

(0}  Supra,  41^  U  I8OI 
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mandant---^In  short,  thej  otise  from  a;aew 
conveyance,  produced'  1^  ^ the  effect  of  .the 
common  recovery.        *.      *  !      . 

Appointmenti^  made  thixmgh  the  medium 
of  a  power  in,  or  arising  under,  a  convey- 
ance to  uses,  are  open  to  ohservalions  TQiy 
like  to  tho3e  made  on  bargains  and  sales* — 
The  appointee  takes  the  imnledi&te  use :  ' ' 
and  all  ulterior  uaes  declared  of  his  estate 
are  uses  on  uses,  and  have  no  effect  ,on  the 
legal  estate.  T^ey  are  good  only  a!^  trusts,^ 
conferring,  ^an  equitable  ownership.  Fox 
instance^  when  A.  has  a  power  over  the  us^, 
and  he  appoints  to  B.  and  his  heirs,  to  the 
use  of  C.  and  his  heirs,  B*  takes  the  use^ 
and  the  use  declared  for  the  benefit  of  C. 
is  merely  a  trust.  This  subject  will  be 
more  fully  considered  in  the  chapter  on 
Afipointments. 

When  circumstances  require  that  a  par- 
tial estate  of  freehold  should  be  limited  to 
the  intended  tenants  and  that  other  uses 
should  be  declared,  these  uses  may  be  de- 
clared  in  the  mode  which  has  already  been 
pointed  out  for  that  purpose  {p),  and  as 
shown  in  the  form  in  the  Appendix,  p.  489» 
491. 

8.     Of  the  Agreement  to  suffer  the  Recovery.  [  193  J 
In  every  well  drawn  deed^  the  agi^eement 

(p)  Supra,  114. 
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to  suffer  the  recovery  should  be  fully  and 
clearly  expressed. — The  common  form  of 
this  clause  is  in  the  Appendix. 

A  short  form  is  also  added.  The  varia- 
tions in  the  form,  arising  from  circum- 
stances«  are  noticed  in  the  notes. 

[  194  ]  9*  Of  the  Declaration  of  Uses. 

To  the  clause  prescribing  the  mode  of 
suffering  the  recovery,  there  is  generally 
added  a  declaration  of  the  uses  of  the  reco- 
very itself.' — This  declaration  sliould  be  in 
the  form  in  the  Appendix^  or  to  that  effect, 
mutatis  mutandis — It  seldom  happens,  that 
a  declaration  of  this  nature  is  omitted. 
When  omitted,  the  use  will  result  (y),  unless 
from  the  consideration  paid  by  the  de- 
mandant, or  from  some  other  circumstance, 
the  beneficial  ownership  is  evidently  to  re- 
main with  him.  The  cases  of  Moxon  v. 
Moxon,  and  Hodges  v.  Fowler^  in  the  Ex- 
chequer, 1777»  and  Com.  Dig.  Uses^  D.  2, 
p.  622,  are  authorities  that  the  use  will 
result,  and  it  will  result  to  the  different 
parties,  according  to  their  former  owner- 
ship, that  is,  to  tenant  for  life,  for  life,  &c. 
&c.  with  this  difference  only,  that  a  tenant 
in  tail,  instead  of  taking  back  an  estate-tail 

(a)  Armitnmg  t.   Wclsevt        Jones    ▼.  Mority,   1    Ld. 
2  Wils.  10.  Raym.  291. 

Co.  Litt  23.  a ;  271.  a. 
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by  resulting  use^  will  take  back  an  estate 
in  fee,  depending  on  the  title  to  his  estate* 
tail. 

Mr.  Cruise^  in  his  Essay  on  Uses^  p.  205, 
adverts  to  the  title,  depending  on  the 
resulting  use,  as  doubtful.  He  assumes, 
that  it  is  not  clear  whether  the  use  whichC  195  ] 
results  is  in  tail  or  in  fee.  The  cases  do  not 
admit  of  any  reasonable  doubt  on  this  point. 
Though  they  say  the  recovery  shall  enure 
to  the  "  former  uses  (r)/^  nothing  more  is 
meant,  than  that  the  parties  shall  take  ac*^ 
cording  to  the  estates  they  had  at  the  time 
of  suffering  the  recovery  {s). — ^Indeed,  Mr. 
Cruise  considers  the  case  of  Nightingali  v. 
Ferrers  {t),  as  a  direct  and  positive  autho* 
rity,  that  where  a  tenant  in  tail  suffera  a 
common  recovery  without  any  declaration 
of  the  uses,  the  resulting  use  is  to  him  in 
fee. — One,  however,  of  our  best  read  law- 
yers doubted  on  this  point. — But  there  were 
special  circumstances  in  the  case  before  him, 
namely,  a  partial  declaration  of  the  uses, 
without  any  declaration  of  the  use  of  the 
fee :  and  on  the  contrary,  a  declaration  that 
the  recovery  should  not  enure  to  any  other 
uses.    On  the  same  case  Mf.  Fearne  gave  an 

(r)  Waker  r.  Stuow,  Palm.         («)  Argol  v.  Cheney,  Latch. 
950.  82. 

(«)«P.W.a07.  .     p 
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opinion  in  these ^fnisl-t-*'  I  conceive. that 
^^  whm^a  tenant  in  tail;is  voucJied  in  a  com^ 
**  mon  recovery,  it  bars  the  estate-tail,  and 
^  all  remainders  and  reversions  thereon 
^  depending  and  expectant,  and  expands 
^  the  estate  into  a  fee- simple,  abstracted 
*^  from  the  declaration  of  the  uses  of  such 
[  196  ]^*  recovery,  because  a  fee-*-simple  is  reco-* 
**  vered.  And  therefore  where  no  use  of 
^^  the  fee  is  declared  in  such  a  case,  and 
*^  there  is  no  consideration  to  raise  the  use 
**  in  the  necdveror,  it  results  to  the  tenant 
^'  in  tail  in  fee,  2  Roll.  Abr.  789,  pi.  1^ 
•^Godbolt,  180.— Bury  v.  Taylor,  Gilb. 
^  Law  of  Uses,  61,  6i.  And  if  such  ireco^ 
'^  very  be  with  the  concurrence  of  a  prd- 
f^^  ceding  tenant  for  life,  then  the  use  alio 
^*  results  to  him  for  bis  life.  Vide  Waker  v. 
Snowj  Falm«  359*  And  consequently,  I 
apprehend,  that  where  the  use  of  such 
recovery  is  only  partially,  and  not  comr 
^  pletely  limited,  as  far  as  the  limitation 
^  &ib,  that  is,  the  unlimited  use  results  in* 
^*  the  same  manner  as  the  whole  use  would 
""  liave  done,  if  there  had  been  no  limitation 
'  **  of  any  part  of  it/' 

Titles  frequently  depend  partly  on.  a 
recovery,  and  partly  on  a  will,  made  by  the 
person  who  suflfers  the  recovery.  As  a  will 
is  revoked  by  the  recovery,  if  suffered  sub- 
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sequently  •  to  the  will  {u)  the  attention  should 
be  directed\  to  see, .  either  that  the  will  w 
subseqi&eht  to  the  recovery,  or  if  priot,  that  [  197 1 
it  has  b^en  republished  since!  the  recbvery  :  * 

and  in   general  it  is  prudent  to  advise!  a 
person,  who  suffers  a  recovery^^^  ta.  iteptibr       ' 
iish   his  will,  if  he  has   previouely  made 
any.   •    '*  ^    . 

In Sek&jfn  v.  Selwyn{v)^^the  will  was^made 
before  the*  recovery  was  suffered^  tent  after 
the  deed  to  )ead  the  uses  was  lesxecuted. 
— In  that-  partkuJar  xiase  the  will  was 
supported,  on  the  ground  already  no«- 
ticed.  . 

The  prevailing  opinion,  some  few  years 
ago,  wAs,  that  as  the  tei^nt  in  taii^  by.suf^ 
feringa  common  recirvtery,  acquired.  a/«* 
rimp/e,  this  fee-»simple  was  a  new  estate. 
For  this  reawn,  the  owner  of  the  estate 
was  considered  as  the  ^rst  purchaser,  and 
his  estate  as  descendible^  in  ail  cases^  to  his 
heirs  tx  parte  pattrndi-^The  law  is  now  set- 
tled on  this  point,  and  the  distinctiooB 
which  are  established  are  : 

First.  If  tenant  in  tail  bw  nurckuse  «uf£er  a 


(ii)IDlMrv.l>fKe^31^.  N.  Pva97;  3  Wili.6;  7  Qr«. 

lOa  P.  C.  177. 

Marwooi  v.  Turner^  3  P.  Joftfe*  v,  Leigh,  D«na.  fV#, 

W.  163.  1744. 

JXirfey  V.  jOarftff ,  EuUei's  (vjIS  Buir.  1181^    fcpra. 
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t 

common  recovery,  to  the  use  of  himself  in, 

fee  ;  as  he  was  tenant  in  tail  by  purchase,  the 

fee  taken  mider  the  recovery  will  descend 

"•        .    froin  him  to  his  heirs  ex  parte  praternd  {w). 

,  .      Though  upon  principle,  the  case  of  copy- 

[  198  ]  hold  lands,  appears  to  be  very  distinguish- 

'    able    from    the    case    of  freehold    lands* 

In   one  case   there  is  a  surrender  and  a 

re-surrender;    two    distinct    common   law 

.    conveyances,  like  a  feoffment  and  re-enfeoff<- 

ment,  or  a  fine  sur  grant  et  render.     In  the 

other  case,  there  is,  in  point  of  law,  merely 

a  conveyance   to   uses :    and   it  is  wholly 

under  the  doctrine  of  court?  of  equity,  as 

distinguished  from  the  doctrine  of  the  com* 

mon  law,  that  the  use,  in  its  fiduciary  state, 

and  now,  since  the  statute ,  of  uses,  the  old 

use,  whether  it  is  taken  under  an  express 

^  limitation,   or  its  results,   descends  in  the 

same  manner  as  the  estate  was  descendible 
prior  to  the  conveyances 

Secondly.  If  tenant  in  tail  by  descent  from 
his  mother,  or  any  other  ancestor,  suffer  a 
^  common  recovery,  to  the  use  of  himself  in 
fee,  the  person  in  whose  favor  the  intail  was 
originally  created,  shall  be  considered  as  the 
purchasing  ancestor.  The  fee,  taken  under 
the  recovery,  will  be  descendible  exactly  in 

(to)  Martin   v.   Strachm,     Willes  R.  444;  5T.  Rep.l07, 
Str.   1179  ;    1   Wils.  2,  6^ ;     iu  a  note^  4  Bn>.  P.  G.  486. 
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the  same  manner,  as  if  the  donee  in  tail  had 
been  the  purchaser  of  an  estate  in  fee-sim- 
ple^  instead  of  'being  the  pnfchaser  of  an 
estatei-tjEtil  (y);  The'  reason  of^  this  i\ile  in 
courts  ttf  equity,  and  its  adoption  by^teourts 
of  law,  will  be  consideted  in  the  JSssay  oh 
the  Quantity  of  Estates,  when^  tliat  AVork 
shall  be  l^e -published.  This  distinction  haft 
been  applied  as  well  to  copyfiold  33  freehold 
lands  (z). 

This  point  should  be  particularly  re-[  199] 
garded  in  those  cases,  in  which  the  title  is 
derived  by  descent  from  a  tenant  in  tail. 
Indeed,  in  every  case  in  Wl)ich  a  title  is 
made  by  a  person  as  heir,  care  should  be 
taken  to  see  that  such  person  is  heir  to  the 
former  owner,  as  far  as  respects  the  estate  in 
question. 

This  chapter  will  be  closed  with  the 
observation,  that  in  investigating  a  title,  as 
depending  on  a  recoveiy,  the  attention 
should  be  particularly  directed  to  these 
points — 

First.  That  there  appears  to  have  been  a 
good  tenant  to  the  writ  of  entry  at  the  time 
of  suffering  the  recovery,  or  before  the  end 


(y)  Abbot  V. Burton,  2  Salk.  [z)  Roe  dem.  Crow  v.  Bald^ 

590,  11  Mod.  181.  trere,  5  Term  Rep.  104,    al- 

Martin    v«    Strachoiy  and  ready  cited. 
Roe  dem.  Crow  v.  Baldwere, 

VOL.  I.  P 
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of  the  term,  in  which  the  recovery  is  suf- 
fered. 

Secondly.  That  the  person  who  is  vouched 
had  either  in  point  of  estate,  or  in  point  of 
right  under  an  estate  once  vested,  an  estate^ 
tail,  and  that  he  vouched  over. 

Thirdly.  That  execution  has  been  sued,  and 
seisin  delivered  on  the  recovery :  and 

Fourthly.  That  all  the  proceedings  are 
regular. 
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^  ^-On  Fines, 

A  FINE  is  an  assurance  by  matter  of 
record.  It  is  for  the  most  part  founded  on 
a  supposed  previous  existing  right.  Hence 
the  writ  which  requires  the  party  to  per- 
form his  covenant^  is  the  foundation  of  the 
iine^  and  the  commencement  of  the  pro^ 
ceedings  (a). 

The  parties  to  a  fine  are. 

First.  The  plaintiff,  frequently  denomi-  ' 
nated  the  conusee. 

Secondly.  The  deforceant,  generally  deno^ 
minated  the  conusor  (&). 

Sometimes  the  plaintiff  conusee  or  grantee 
is  the  person  who  is  to  have  the  benefit  of 
the  fine.  More  frequently  he  is  named, 
merely  for  the  purpose  of  receiving  the 
estate,  that  uses  may  arise  from  his  seisin. 

The  deforceant  is  the  person  by  whom[201j 
the  fine  is  acknowledged,  and  consequently 
the  person  who  is  the  grantor  in  the  fine.' 

There  are  several  sorts  of  fine,  viz. 

1st,  A  fine  surconuzance  de  droit  come  ceo, 
&c. 

(«)  2  Black.  Com .  840.     .  (h)  Shep.  Touchst .  2. 

p2 


202 


OK  Flir£S. 


2d,  A  fine  $ur  done  grant  et  render. 

3d,  A  fine  sur  conuzance  de  droit  tantum^ 

4th,  A  fine  sur  concessit. 

The  Jirst  of  these  fines  is  in  more  general 
qse,  and  is  to  be  preferred,  except  in  parti- 
cular cases,  in  which  a  forfeiture  might  be 
incurred  by  levying  it. — For  if  a  person  who 
has  merely  an  estate  for  life  (c)  of  the  iegal 
estate,  either  of  a  corporeal  or  incorporeal 
hereditament  (rf),  or  who  has  an  estate  for 
life,  Avith  a  remote  estate  of  inheritance 
after,  and  subject  to  intermediate  estates 
of  inheritance  (e),  levy  his  fine,  he  will  for- 
feit his  estate  for  life. — So  if  he  accept  a 
fine  of  this  description  ;  for  by  the  accept- 
ance he  admits  the  inheritance  to  be  in  the 
conusor  {/). — So  if  two  tenants  for  life  levy 
a  fine  of  this  sort  (g),  or  one  of  them  levy 
the  fine,  and  the  other  accept  it  (A)  both 
their  estates  will  be  forfeited.  The  concur- 
rence of  the  person  who  has  the  immediate 
r  202  Instate  of  inheritance,  will  prevent  the  fine 
from  operating  as  a  forfeiture  {i). 

On  this  point  there  is  a  difference  between 

.    fines  and  recoveries  ;  for  if  tenant  for  life 

liaving  a  remote  estate  of  inheritance  suffers 


(c)  Co.  Litt«  25] ,  b. 

(cf)  Ibid. 

[^  Pelham*9  case,  1  Co. 
101. 

Garrett  v.  Blizard,  1  Roll. 
Ab.855. 


(/)2Lev.  202;  Co.  Litt. 
252,  a;  I  Leo.  264. 

(fir)  1  Leon.  262. 

(A)  1  Leo.  264.  Smith  v. 
Abell,  2  Lev.  202. 

(t)  BredofCtt  caH^  1  Co.  76* 
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a  recovery,  there  will  not  be  any  forfeiture 
of  the  estate  for  life  {k) :  no  forfeiture  will 
be  incurred  by  a  fine  levied  by  an  equitable 
tenant  for  life  (/). 

In  Smith  on  dem.  Richards  v.  Clyfford^  the 
same  person  had  the  several  estates  for  life 
and  in  taiU  and  the  same  circumstances 
occurred  in  Pelham^s  case  {m) ;  each  case 
arose  on  a  common  recovery :  it  was  decided 
in  one  case  that  there  was  not  any  forfeiture ; 
and  in  the  other  case  it  was  decided  that 
there  was  a  forfeiture.  These  cases  are 
completely  at  variance  ;  and  no  sound  law- 
yer, versed  in  the  rules  of  property,  will 
feel  any  diflficulty  in  assenting  to  the  doc- 
trine in  Peiham^s  case,  as  most  consistent 
with  our  system  of  tenures, 

The  fine  cornf:  ceo,  &c.  is  an  acknowledge 
ment  on  record  of  a  previous  gift  or  feoft* 
ment,  and  takes  its  name  from  this  circum- 
stance (n).  Prima  facie,  and  without  any 
words  of  limitation,  it  passes  a  fee  (o).  It 
admits  however  of  words  of  express  limita- 
tion for  life  or  in  tail  [p]  :  and  when  there 
are  words  of  express  limitation,  the  fine  will 
pass  that  estate  only  which  is  expressed  in 

(k)    -Smith   dem.   Richards  (n)  2  Black.  Com.  348,  352, 

V.  Chffordy  1  Term  Rep.738.  (o)  .Co.  Litt.  9  b. 

Supra,  111.  [P)    /^«w'   V-     Doume,    1 

(/)   Leihieullier   v.  Trac^,  Sal k.  340.                 ,    ,^  ^ 

3  Atk.  730.  Bro,  Abr.  Fine,  pi.  12.  i/<^ 

(m)  1  Co.  14  b.  Read.  2. 
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the  concord  ;  being  the  clause  of  grant.  And 
as  often  as  the  grant  is  confined  to  that 
degree  of  interest,  of  which  the  conusor  is 
the  owner,  no  forfeiture  will  be  incurred, 
because  there  is  no  assertion  of  ownership 
to  the  disinheritance  of  the  reversioner. 
Such  assertion  of  ownership  is  the  cause  of 
forfeiture. 
[  203  ]  This  is  that  species  pf  fine  which  is  almost 
inv9.riabJy  levied  by  the  owner  of  an  estate 
in  fee-simple,  or  of  an  estatein  fee-tail,  either 
in  possession,  reversion  or  remainder.  When 
levied  by  tenant  in  tail  in  possession^  it  has 
the  operation  of  a  feoffment,  and  except  in 
particular  cases,  (see  Com.  Dig.  title  Discon- 
tinuance^)  it  creates  a  discontinuance  of  the 
estate-tail  {q) ;  that  is,  it  puts  an  end  to,  or 
discontinues,  the  title  under  the  estate-tail, 
and  gives  a  new  title  depending  on  the  ope- 
ration of  the  fine,  considered  as  effecting  a 
tortious  alienation. 

As  often  as  this  fine  is  levied  by  a  person 
who  is  seised  of  an  estate,  it  gives  or  trans- 
fers the  seisin,  either  for  an  estate  in  fee, 
or  for  the  time  expressed  in  the  concord  of 
the  fine  ;  and  uses  may  be,  and  generally  are 
declared  of  this  seisin. — If  no  uses  be  de- 
clared, the  use  will  result  (r),  unless  the  grant 
be  for  a  particular  estate,  or  except  there  be 

{q)  Co.    Litt   325,  a;   2.         Armstrong  v.     Wohey^    2 
Inst  Sd5 ;  10  Co.  96.  WiU.  19. 

(r)  Co.Litt.23,a;271,a&b. 
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some  circumstance  to  keep  the  seisin  in  the 
conusee. — When  the  use  results  to  the  for- 
mer owner,  it  will  result  according  to  the 
ownership  he  had  at  the  time  of  levying  the 
fine,  except  that  his  estate-tail,  if  any,  will,  [  ^04  ] 
in  case  there  be  a  discontinuance,  be  a  fee- 
simple,  aild  if  there  be  discontinuance,  a 
determinable  fee  (i). 

So  if  uses  be  declared  only  of  part  of  the 
estate,  or  of  part  of  the  lands,  the  use  will  ^ 
result  for  the  residue  of  the  estate,  or  for  the 
residue  of  the  lands  {fj :  unless  such  resulting 
use  woi^ld  be  contrary  to  the  implication  of 
law,  as  immediately  annihilating  a  particu- 
lar estate  expressly  limited  to  the  conusor, 
or  there  be  some  circumstance,  or  expres- 
sion of  intention,  to  rebut  the  resulting  use. 

Whenever  the  use  results  to  the  conuzor 
in  fee,  or  is  expressly  limited  to  him,  this 
use  will  be  descendible  (except,  perhaps,  in 
the  case  of  a  discontinuance,  for  that  point  is 
doubtful),  exactly  in  the  same  manner  as  if  the 
first  purchaser  of  the  estate  of  which  the  party 
was  seised,  at  the  time  of  levying  the  fine,  had 
been  the  first  purchaser  of  the  estate  aris- 
ing from  the  use  so  limited  or  so  resulting  («), 

(*)  Per  Holt  in  Machell  v.  Clere's  case,  6  Co.  17. 

CUrk,  Lord  lUym.  77S.  (•*)  Fenwitk  t.  Mkford,  1 

Doe  ex  dem.   Gregory  v,  Leoti.  182. 
Whkelo,  8  T.  Rep.  211.  Earl  Bedford^i  caae,  Popl.    . 

(I)  Co.  Iitt.22,b;  23,  a;  3. 
271,  a.  &  fa.  Abbot  v.  Burton,  2  &Jk. 

Woodliff  V.  Drurvy    Cro.  590. 
E.439. 
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'Respecting  t\y^. disco  lit  ifiuaiiccy  which  amy 
be  created  by  this  line,  it  must  be  remem- 
bered, that  no  one  except  the  person  actually 
seised  of  an  estate^tail  in  possession ^  being  an 
[  205  ].€state  conferring  a  right  to  the  immediate 
freehold,  can  discontinue  the  estate-tail  {y). 
In  Seymour^s  case  {z),  the  tenant  in  tail  had 
made  a  bargain  and  sale  in  fee,  and  after- 
wards levied  a  fine,  as  a  perfectly  distinct 
transaction,    to  tjiie    f^arginee :  and  it  was 
held  that  this  fine  did  not  create  any  dis- 
continuance.— The  ground  of  that  determi- 
nation was,  that  the  tenant  in. tail  wa^  not  at 
the  date  of  the  fine  seised  of  the  estate-tail, 
but  had  before  the  fine   parted   with  his 
estate  by  the  bargain  and  sale. 

In  Doe  ex  dem.  Ordiane  v.  WJiitehend  («), 
the  tenant  in  tajl  conveyed  by  indentures  of 
lease  and  release,  and  ^ifterwards,  in  pursu- 
ance of  a  covenant  contained  in  the  inden- 
ture  of  release,  he  levied  a  fine  to  the  releasee ; 
and  it  was  adjudged  tliat  the  lease,  release, 
and  fine,  were  several  parts  of  the  same  as- 
surance, and  that  the  fine  created  a  discon- 
tinuance  of  the  estate-tail.  Thus  in  fact,  or 
in  construction  of  law,  the  fine  was  by  a 
person  seised  of  an  estate-t^il  in  possession. 
It  is  frequently  material  to  advert  to  the 
question,  whether  a  fine  does  or  does  not 

[y)  Bredon's case,  ^Co.^i^,  (a)  2  Burr.  704. 

(r)  10  Co.  95. 
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createa  <li9Contiiiuauce,.for  a  discontinuance 
varies  the  remedies  of  the  persons  not  barred 
by  the  fine.  And  it  is  to  be  remembered, 
that  if  A.  be!  tenant  for  life,  with  remainder 
to  B,  in  tail, :  a  fine  levied  by  B.  with  or  [206] 
without  the  concurrence  of  A.,  will  not  cre- 
ate a  discontinuance  (6).  And  no  disconti- 
nuance can  be  created  of  an  estate  in  rents, 
or  other  incorporeo^l  hereditaments  (c). 

After  a  discontinuance,  the  issue  in  tail, 
if  not  barred  by  thi^  operation  of  the  fine, 
&c.  or  the  persons  ia  femainder  or  reversion, 
have  merely  a  right  ^f  action,  and  cannot 
recover  the  lands,  otherwise  than  by  a  for^ 
medon  in  descender,  remainder^  or  reverter j 
according  to  the  nature  of  their  title  {d). 

Of  consequence  they  cannot  maintain  an 
ejectment  {e).  Another  consequence  is,  that 
the  persons  who  had  the  remainder  or  re* 
version  cease  to  have  any  estate  ^  They  have 
merely  a  right  of  action.  This  right  of 
action  cannot  be  transferred  by  grant,  nor,  as 
it  is  apprehended,  is  it  devisable.  It  may  be  * 
extinguished  by  release,  fine,  &c.  The 
question  whether  a  right  of  entry,  or  of 
action,  is  devisable,  was  considered  in  Good- 
right  V.  Forrester  {/).  In  the  King's  Bench 
it  was  deciickd  that  the  right  of  entry  was 


-» >.'• 


(J)  Carth.  110.  (e)  Ibid. 

(c)  Co.  Litt.  332.  if)  S  East,  552;  I  Taunt. 

[d]  Doe  V.    Whitehead,  2  578. 
Burr.  70^ 
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not  devisable.  The  point  was  made  in  the 
argument  in  the  Exchequer  Chamber.  In 
that  courts  the  case  was  disposed  of,  princi-> 
pally,  on  the  point,  made  for  the  first  time, 
that  the  plaintiff  was  barred  by  the  statute 
of  non-claims  on  fines.  Ch.  J.  Mansfield^ 
who  presided,  declared  that  since  it  would 
be  unnecessary  to  decide  on  any  of  the 
points  argued  in  the  court  of  King's  Bench, 
it  need  not  be  at  all  inferred  or  supposed 
that  the  authority  of  the  judgment  of  that 
court  was  in  any  respect  impeached  by  the 
decision  in  the  Exchequer  Chamber. 

It  is  sometimes  necessary  to  advert  to 
these  points  of  discontinuance,  in  consider-* 
ing  the  state  of  titles  under  abstracts,  and  in 
cases  for  opinion  ;  also  in  considering  the 
remedies  to  be  pursued  for  recovering  any 
E  207  ]  lands  which  have  been  intailed ;  or  the 
defence  to  be  made  to  a  suit  brought  for 
establishing  a  cla\m  to  an  intailed  estate. 

Sometimes  also,  particularly,  and  it  is 
believed  exclusively,  in  the  case  of  fines  by 
tenants  for  life  (g)  of  the  immediate  freehold^ 
a  fine  devests  an  estate  without  discontinu- 
ing it.  When  the  fine  devests  the  estate, 
there  is  merely  aright  of  entry,  and  no  estate 
in  the  persons  who  have  the  remainder  or 

(g)  Per  Hale  in  Focu$  r.  Litt.  sec.  415.  Ge.  Lilt. 
SaHsbury^  HarcL  400.  251,  327  b. 

tFhetsl&ne  y.  Wentuxirik,  I  Co.  140.  1  R*  Ab.  67G 
Dyer  72  y,  in  margin.  "  (G)  pL  3. 
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reversion.  Except  there  be  a  discontinu- 
ance»  or  devesting,  the  person  who  has  the 
remainder  or  reversion  in  fee  continues  seised 
of  that  estate,  and  is  competent  to  alien 
the  same,  in  the  same  manner  as  he  might 
have  done  if  the  fine  had  not  been  levied. 

A  tenant  in  fee,  or  even  of  a  base  or 
determinable  fee,  cannot  either  devest  or 
discontinue  the  inheritance. 

And  the  issue  in  taiK  unless  barred  by 
the  fine,  or  the  person  in  remainder  or  re*- 
version,  when  their  right  of  entry  com- 
mences, may  lawfully  enter,  and,  a&  a  con- 
sequence, may  maintain  an  ejectment. 

In  the  particular  case  of  a  fine  with  pro*- 
clamations,  which  devests  the  estate,  for 
every  fine  does  not  devest  the  (estate  [h) — ) 
or  of  a  fine  leyied  after  estate  is  devested, 
an  entry  must  be  made  for  the  express  and 
declared  purpose  (i)  of  avoiding  the  fine, 
before  an  ejectment  can  be  maintained  (/:)  :  ^ 
and  the  demise  in  the  ejectment  must  be 
laid  on  some  day  subsequent  to  the  time  at 
which  the  entry  is  made. 

And  upon  principle,  and  even  the  autho-[  208  ] 
rity  of  decided  cases  and  of  the  text  writers, 
it  may  safely  be  concluded  that  when  the 
person  who  had  the  remainder  or  reversion, 

(A)    Carhampton    v.     Car-         (t)  Cferke y. RaweU^lMod. 

iampUm,  1  Irish  Term  Rep.  10 ;  1  Vent.  42. 
567.  [k]  Doe  ex  dem.  Cempere 

Podger's  case,  9  Co.  104.  y.  Hicks,  7  Term  Rep.  433. 
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has  merely  a  right  of  entry,  he  cannot,  after 
his  estate  is  turned  into  a  right  of  entry, 
make  any  alienation  (/). 

A  person  who  has  merely  a  right  of  action, 
orof  entry,  oracontingentremainder,  or  other 
future  or  executory  interest,  which  does 
not  give  a  vested  estate,  should  cautiously 
avoid  levying  this  species  of  fine  (m),  unless 
he  means  to  extinguish  his  interest,  for  as 
rights  of  action,  &c.  caimot  be  transferred j 
the  conusee  in  the  fine  cannot  derive  any 
advantage  from  the  fine. 

On  the  other  hand,  strangers  to  the  fine, 
that  is,  persons  not  parties  to  it,  may  avail 
themselves  of  the  fine,  to  preclude  the  title 
of  the  conusor  in  the  fine :  and  a  party  will 
not  be  allowed  in  opposition  to  his  own  fine 
to  assert  a  title  to  the  lands  (n).— The  con- 
sequence is,  the  fine  enures  to  the  benefit 
of  the  persons  to  whom  the  rights  &c- 
might  have  been  released,  exactly  the  same 
as  if  the  fine  had  been  a  release. — Hence  the 
resolution  \n  Buckler^ s  case  (o)  ;  that  if  the 
[  209  ] disseisee  levy  a  fine  to  a  stranger,  the  dis- 
seisor shall  hold  the  lands  for  ever  ;  for  the 
disseisee,  against  his  own  fine,  cannot  claim 

(/)  Perk.  F.  65,  85,  80^  157.  Goodright  v.  Forrester^  8 

Litt.  B.  :347.  East.  562,  1  Taunt.  578- 

Co.  Litt.  48  b.  214  a,  200  a.  (m)  Shep.  T.  14. 

Shep.  Touchst.  :325 ;  Weale  v.  Lower,  Polexf.  54. 

Cro.  Car.  304 ;  1 1  Mod.  128.  (71)  Edwards    v.     Rogers, 

1  Burn  1 1 3 ;  8  Vcbs.  J.  282.  Sir  W.  Jones,  456. 

lo\  2  Co.  56  a. 
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the  land^  and  the  conusee  cannot  enter,  and 
the  right  which  the  conusor  had  cannot  bej 
transferred  to  him,  but  bv  the  fine  the 
right  is  extinct,  whereof  the  disseisor  shall 
take  advantage. 

In  March,  105,  it  is  reported  in  a  short 
note,  that  this  point  was  called  in  question, 
and  denied  to  be  law-  The  decision  in  Moor's  ' 
case  {/>)  is  agreeable  to  the  resolution  in 
Buckler's  case,  and  the  weight  of  authorities 
supports  the  resolution «  And  although  in 
Vick  V.  Edwards  (y),  Lord  Talbot  seems  to 
have  entertained  an  opinion,  that  trustees 
who  had  a  contingent  remainder,  might 
transfer  that  remainder,  and  make  a  good 
title  to  the  same  by  the  operation  of  a  fine  ; 
that  opinion  does  not  appear  to  have  beeti 
well  considered,  or  to  be  reconcileable  with 
the  established  authorities  (r). 

A  fine  sur  concessit  for  years,  or  a  demise 
by  indenture  for  years,  will  not  extinguish 
the  right. — It  will  merely  bind  the  estajte 
when  it  shall  vest  {s). 

It  follows,  that  in  all  cases  in  which  it  ia 
an  object  to. preserve  the  contingent  interest,  [  210  ] 
or  the  right,  and  at  the  same  time  to  bind 
the  contingent  interest,  when  it  shall  vest,  or 
the  right  when  restored,  resort  should  be 
had  to  a  fine  sur  concessit  for  years,  or  to 

(p)  2J    Roirs   Rep.     311.  (r)  Infra,  302. 

Palm.  365.  h)  fVeale  v.    Lwer,  Pd- 

(  7)  .8  P.  Will,  37if.  ^       le«f.64. 
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a  demise  by  indenture  for  years,  as  the 
only  effectual  means  of  attaining  the  object. 
As  often  as  a  contingent  interest  in  tail,  er 
right  in  tail  is  to  be  bound,  a  fine  sur  conceit 
sit  with  proclamations  will  be  necessary, 
with  reference  to  the  issue  in  tail. 

In  extinguishing  the  right,  &c.  a  fine 
suT  conuzance  de  droit  tantum^  or  a  fine  sur 
grant  et  render,  or  a  fine  sur  concessit  in 
fee,  will  have  the  same  operation  as  a  fine 
sur  conuzance  de  droit  come  ceo,  Sfc. 

Secondly.  A  fine  sur  grant  et  render  is  now 
fiearly  obsolete  in  practice.— It  consist*  of 
two  parts*— 

1st,  Of  a  grant ; 

2d,  Of  a  render ; 
And  has  the  like  operation  as  a  feoffment 
and  re-enfeoffment. 

Hence  if  a  man  seised  in  fee,  ex  parte  ma* 
temd,  grant  to  A.  and  his  heirs  {t),  who  ren- 
ders* the  same  lands  to  the  original  conusor 
and  his  heirs,  the  estate  taken  under  the  ren- 
der will  be  descendible  to  the  heirs,  es  parte 
paternd,  because  Ijie  conusee  in  the  render  is 
[  1S9  ]the  first  purchaser  of  that  estate.  He  takes 
the  same  by  a  conveyance  at  the  common 
law,  and  not  under  an  use  arising  firom  his 
former  ownership. 

By  the  rules  of  the  common  law,  a  man 
cannot  grant   to  himself,  or  to  his  wife, 

W  Dyer,  237,  b.    Price  ▼.  L««/b«^  1  Salk.  »7. 
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(who  is  considered  as  part  of  himself,)  nor 
can  he  grant  to  a  stranger,  reserving  to 
himself  a  particular  estate. 

For  this  reason,  prior  to  the  statute  of 
uses,  settlements  were  made  by  feoffment 
and  re^enfeoffment,  or  by  fine  sur  grant  et 
render^  or  by  demise  and  re-demise.  Since 
that  statute,  which  enables  the  partjr  to 
raise  an  use  from  the  seisin  of  the  conusee, 
to  be  executed  into  estate  by  the  statute, 
these  double  fines,  &c.  have&llen  into  disuse. 

And  there  are  many  purposes  to  be  accom- 
plished by  a  conveyance,  or  a  fine,  to  uses, 
which  are  not  to  be  effected  by  a  feoffment 
and  re-enfeoffment,  or  a  fine,  sur  grant  et 
render. — As  the  re-enfeoffment,  and  the  ren- 
der in  the  fine,  are  assurances  at  the  com* 
mon  law,  and  the  grantees  are  seised  by  the 
rules  of  that  law,  no  powers  of  leasing,  join- 
turing, &c.  shifting  or  springing  uses,  can 
be  annexed  to  theiif  estates,  as  far-  they  are 
legal  estates  at  the  common  law ;  while  such 
powers,  &c.  may  be  raised  by  a  declaration 
of  the  uses  of  the  conveyance  or  fine. 

It  is  true,  that  as  the  coQusees  on  the 
render  are  seised  by  the  rules  of  the  common 
law,  uses  might  be  declared  of  their  seisin  ; 
but  this  would  be  to  do  by  circuity  and  by  [  212  ] 
two  assurances,  that  which  may  be  accom- 
plished with  equal  effect,  by  one  assurance. 

Besides^  a  conveyance  to  uees  is  attended 
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with  less  expence  than  a  conveyance  and 
re-€onveyance.  Hence  the  preference  given, 
in  modern  practice,  to  conveyances  to  uses- 

The  points  which  have  arisen  on  this 
double  fine  are  noticed  by  Mr.  Cruise  in  his 
Essay  on  Fines.  As  this  fine  has  fallen  into 
disuse,  the  learning  on  the  subject  is  become 
rather  a  matter  of  curiosity  than  of  utility. 

Thirdly.  A  fine  sur  conuzance  de  droit  tan-^ 
turn,  professes  to  give,  or  transfer,  only  the 
right  or  estate  which  is  in  the  conusor.  It 
asserts  no  positive  right.  It  is  generally 
used  to  pass  a  reversionary  interest,  or  to 

surrender  the  lifcestate  of  a  tenant  for  life. 

I. 

It  seems  also  to  be  a  proper  fine  to  be 
levied  by  a  person,  who  has  an  estate  for 
life,  with  a  remote  estate  of  inheritance,  and 
wishes  to  convey  both  estates,  so  as  to  avoid 
the  forfeiture  of  the  estate  for  life.  As  each 
of  these  objects  may  be  attained  by  the  fine 
sur  concessit  J  the  fine  sur  conuzance  de  droit 
tantum  is  now  very  rarely  levied. 

Uses  may  be  declared  of  a  seisin  transfer- 
ed  by  this  fine,  when  it  passes  a  seisin. 
[  213  ]  Fourthly.  A  fine  sur  concessit  may  be  either 
for  years,  for  life,  in  tail,  or  in  fee  {u).  In 
one  case  [v)  it  was  admitted  that  it  may  be 
by  the  genei-al  words  **  All  and  whatsoever 
else  the  conusor  hath  in  the  premises. ^^ 

(m)  X>rtfmmottd  v.  Ludlow,  [v)  Pigottv.  Earlo/Salis'^ 

2T»unt.84.  "  iwry,  3  Mod.  109.  ^ 
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In  <  latfrcase,  the  coiirt  of  Common  Pleas 
Would  not  permit  a  fine  in  these  general 
terms  to  be  passed  [w).  The  object  of  the 
fine  in  the  last-mentioned  instance  was  to 
embrace,  lands  held  for  life,  and  Itlso  lands 
held  in  fee. 

The  fine  sur  concessit  is  ih  frequent  use» 
for  the  purpose  of  conveying  the  estates  of 
married  women  who  are  tenants  for  life,  or 
for  creating  terms  for  years,  which  are  to  be 
binding,  by  way  of  estoppel,  on  contingent, 
or  executory  interests. 

Fines  are  also  distinguished  as  of  two  sorts. 

1st,  Fines  kt  the  common  law: 

2d,  Fines  with  proclamations. 

It  rarely  happens  that  a  fine  is  levied  with- 
out proclamations.  When  a  fine  is  ^o  levied^ 
it  cannot  be  used  either  as  a  bar  to  the  issue 
of  tenant  in  tail,  or  as  a  bar  by  non-claim. 

On  the  other  hand,  a  fine  without  pro- 
clamations, operating  merely  and  simply  as 
a  conveyance,  has  the  same  effect  as  a  fine 
with  proclamations. 

And  a  fine  so  circumstanced  will  also 
create  a  discontinuance,  when  levied  by  a 
tenant  of  an  estate-tail  in  possession  (j*). 
No  actual  entry  is  necessary  to  avoid  this 
fine  {y). 

(m)  Seymtmr  v.  Bather,  2         [y)  Jenkins  v.  prichard,  2. 
Taunt  198.  Wils.  45. 

(x)  Hunt    T.    Bourne,    1 
Salk.  3S9. 

TQl.    I.  o 
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In  short  an  actual  entry  is  now  n^cesiS&ry 
£214  ]  only  in  the  single  instance  of  a  fine  witfc 
proclamations. 

Fines  with  proclamations,  are  fines  at  the 
common  law,  with  the  addition  only  of  pro* 
clamations  made,  for  the  sake  of  notoriety* 
in  pursuance  of  several  statutes  {z). 

Two  objects  are  to  be  attained  by  the 
proclamations. 

First.  To  protect,  by  reason  of  non-claim 
on  the  fine,  a  defective  title  from  dormant 
claims. 

yr  Secondly.    To  bar  the  issue  in  tail  when 
the  fine  is  levied  by  tenant  in  tail. 

The  general  objects  for  which  fines  are 
levied  are : 

1st.  As  a  conveyance  by  married  women. 
.    2d.  As  a  conveyance  by  issue  in  tail. 

3d.  To  gain  a  title,  or  confirm  one,  by 
lion-claim. 

.  Tirst.  A  married  woman  cannot  convey 
her  freehold,  or  inheritance,  so  as  to  bind 
herself  or  her  heirs  Avithout  some  assurance 
of  record,  as  a  fine  or  common  recovery : 
and  except  in  those  instances  in  which  a  re«- 
covery  is  to  be  suffered  for  some  other  pur- 
pose, as  to  bar  an  estate-tail  with  remainder 
over,  &c.  a  fine  is  generally  levied  by  the 
[1215  ]husband  and  wife,  when  they  are  to  alien  her 
freehold  or  inheritance.     In  no  other  instance 

(«]  4  B<D.  VII.  c.  24.  32  Htn.  VII.  i  Se. 
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is  a  fine  necessary  by   tbe  common  law^ 
merely  and  simply  as  a  conveyance. 

The  fine  levied  for  the  purpose  of  being 
a  conveyance^  may  be  either  with  or  Without 
proclamations  ;  for  the  proclamations  are 
#ot  necessary  when  the  sole  object  of  the 
fine  is  to  pass  the  estate  of  the  wife.— -For  the 
security  of  the  title,  and  to  obtain  tbe  pro- 
tection of  thestatuteof  non-^claim,  itisalways 
advisable  to  have  the  fine  proclaimed. 

The  fine  is  equally  necessary,  whether  the 
wife  has  an  estate  for  life  only^  or  an  estate 
of  inheritance. 

But  no  fine  is  necessary  when  the  wife 
has  merely  an  authority  not  coupled  with 
an  interest,  or  when  a  power  of  appointment 
is  given  to  a  married  woman,  to  be  exercised 
notwithstanding  her  coverture,  or  which, 
from  the  nature  of  the  power,  is  to  be  ex- 
ercised during  the  coverture.  In  Bumaby 
V.  Grijln,  {a)  Lord  Chancellor  Loughborough 
decided,  that  a  woman  who  had  a  separate 
estate,  by  way  of  trust,  which  gave  her  the 
/equitable  ownership  of  the  freehold,  was 
competent  to  transfer  the  same  without  a 
fine. 

Secondly.     In  consequence  of  the  statute  [  2l6l 
de  donis,   which   restrained   alienations  by 
tenant  in  tail,  and  declared,  ^*Et  sijinis  super 
'^  hujus  modi  tenementum  in  posterum  levetur^ 

(a)  8  Vm.  jun.  20&r 

Q  2 
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*'  ipso  jure  sit  nulhis^^*  tenant  in  tatl  wasr  in^ 
capacitated  from  alienating  intailed  lands> 
otherwise  than  by  means  of  a  feigned  reco- 
covery,  till  the  statutes  of  4  Hen.  VII.  and 
32  Hen.  VIII.  were  passed^  and  enabled 
him  to  alien  the  intailed  lands  by  a  iirii 
with  proclamations. 

The  statute  of  the  4  Hen.,  VII.  which  is 
the  statute  of  non-claim  on  fines,  enacted 
that,  the  proclamations  so  made  as  therein 
mentioned,  the  said  fine  should  be  final,  and 
conclude  as  well  privies  as  strangers,  except 
women  covert,  other  than  parties  to  the  said 
fine,  every  person  then  being  within  the  age 
of  twenty-one  years,  in  prison  or  out  of  this 
realm,  or  not  of  whole  mind  at  the  time 
of  such  fine  levied,  not  parties  to  such, 
fine. 

And  in  the  19  Hen.  VIII.  (4),  the  majo- 
rity of  the  judges  were  of  opinion,  that  a 
fine  levied  by  tenant  in  tail,  according  to 
the  statute  of  Hen.  VII.,  was  a  good  bar  to 
his  issue.  Some  of  the  judges,  however, 
argued  that  the  issue  were  not  barred  by  the 
[217  ]fii^^  of  their  ancestor,  not  being  privy  to  him, 
but  claiming  the  estate  immediately  from 
'  the  donor  perjormam  doni. 

To  obviate  the  doubt  entertained  of  the 
operation  of  the  statute  of  4  Hen.  VII.,  the 

'(£)  br.  Abr,  Fine  1 ;  Dyer,  2.  b ;   4  Reeves,  334 ;  Hax|^. 
Co.  Utt.  121  a.  n.  1.. 


OM  f  INE5«  319 

statute  of  32  Hen.  VIII.  was  passed. — It 
expressly  re^^ites  that  doubts  had  arisen 
xespectirig  the  statute  4  Hen.  VII.  as  to 
barring  the  issue  in. tail,  and  enacts,  **  That 
''all  and  singular  iineS)  as  well  heretofore 
''•  ^Ifevied  as  hereafter  to  be  levied  with  pro** 
^Sclamations  according  to  the  statute,  by 
^  any  person  or  persons  of  full  age,  of  one 
^^nd-  twenty  years,  of  any  manors,  &c. 
^'  ^before  the  time  of  the  said  fine,  levied,  in 
^^  any  wise  intailed  to  the  person  or  persons 
*'  so  levying  the  said  fine,  or  to.any  of  the 
^'  anc^st^rs  of .  the  same  person  or  persons, 
''  in  pQssesjsion,  reversion,  remainder,  pr  in 
^  use,,  shall  be  ii^inediately  after  the  samfi 
''  fine  levied,  ingros$e<l,  and  proclamation^ 
^'  made,  adjudge<),  ^cepted,  deemeid,  and 
^'  taken,  to  all  jmten^s  and  purposes,  a  sufr 
^'  ficient  bar  and  discharge  for  eyer  against 
''  the  said  person  and  perspns  and  their 
^'  heirs,  jDlaiming  the  said  lands,  tenements, 
**  hereditaments,  or  any  parcel  thereof,  only 
^'  by  force  of  such  intail,  and  against  all 
'-'  other  persons  claiming  the  samp  or  any 
*'  parcel  thereof,  only  to  their  use,  or  to  the 
''  use  of  any  manner  of  heir  of  thp  bodie5i[  218  j 
*'  of  them,  any  ambiguity,  doubt,  or  con- 
"  trariety  of  opinion,  risen  or  grown  upon 
^'  the  said  statute  to  the  contrary  notwith- 
^'  standing.'^ 

It  is  clear,  under  this  act,  that  tenant  jn 
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tail  of  a  vested  estate,  either  in  possession; 
remainder  (c),  or  reversion,  may,  by  a  fine 
with  proclamations,  alien  that  estate  so  as  to 
bind  his  issue. 

So  if  he  has  merely  a  contingent  or  exe* 
cutory  interest  in  tail,  he  may,  by  levying 
a  fine  with  proclamations,  bar  his  issue  in 
tail,  or,  according  to  the  nature  of  the  as- 
surance, bind  them  by  estoppel.— So  he 
may  bar  his  issue,  though  the  estates-tail  be 
discontinued,  or  devested  (d),  or  previously 
conveyed  (e). 

In  short,  the  words  of  this  statute  are  so 
^strong  and  comprehensive,  that  the  issue  in 
tail  can  never  ^laim  a  right  to  succeed  to 
lands  ihtailed,  in  opposition  to  the  fine  of 
their  ancestor  or  parent  who  is  within  the 
line  of  the  intail,  even  though  the  fine  be 
levied,  >vhile  the  person  levying  the  same 
t  219  3  has  merely  a  hope,  or  chance  of  succession, 
as  is  the  situation  of  the  issue  in  tail  in  the 
life-time  of  his  ancestor  (/). 

And  even  as  between  coUaterials  (g),  the 
fine  will  be  a  bar,  if  levied  by  the  person  on 
whom,  or  on  whose  issue,  the  intail,  or  the 
right  to  the  intail,  afterwards  descends. 


(c)  Shep.  T.  25 ;  6  Jcnlc. 
Cent.  9<t;  Case  of  Fioes,  3 
Co.  84.  Co.  Litt  372.  n. 

(d\  Zouck  V.  Bamficld,  S 
Co.  00..  a. 

Jenk.  Cent.  275» 


Archer's  case,  3  Co.^  00«  a. 

{e)  Gcodrlghi  t.  Me^y  Z 
Burr.  1703. 

{/)  Archer^p  case,  3  Co. 
30;  Hob.  333. 

(g)  Co.  Litt.  372.  Hob.  2»8. 
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Thus  if  A.  be  tenant  in  tail,  and  has  issue 
&.  C.  and  D.,  and  B.  levies  a  fine  with  pro-* 
ciamations  in  the  life-*time  of  his  father ; 
this  fine  will>  at  all  events,  bar  his  own  issue ; 
and^  if  he  or  his  issue  should  survive  the 
father,  it  will  also  bar  C.  and  D.  and  their 
issue.  But  if  B.  should  die  without  issue 
inheritable  to  the  intail,  and  in  the  lifcntiiuf^ 
of  his  fether,  his  fine  will  not  be  any  bar  to 
C.  or  D.  or  their  issue. — So  if  C],  the  second 
son  should  levy  a  fine  in  the  life-time  of  his 
elder  brother,  though  this  fine  would  have 
no  effect  as  against  B^  or  his  issue,  whether 
bis  father  was  living  or  dead ;  yet,  if  G.  or 
his  issue  should  Survive  A.>  and  also  B.  and 
his  issue,  the  fine  would  be  a  bar  to  D.  and 
his  issue.  So  that  the  bar  of  the  fine,  a3 
between  collaterals,  depends  on  the  faot^ 
that  the  peraon  levying  the  fine  becomes 
the  person  on  whom  the  intail,  if  existing, 
would  have  devolved  (A). 

Also  a  fine  levied  by  one  of  two  p3rents,{220  ] 
when  the  intail  is  to  both  parents,  will  bar 
the  intail  (/).  In  this  particular  a  fine  and 
a  recovery  have  a  difierent  application  (j  ). 
The  operation  of  the  fine  has  its  peculiarity 
by  force  of  the  statutes  of  H.  VII.  &   H. 

{h)  Duncombe  v.  Wingfield^        (i)  Beaumonfi  case,  9  Co«    . 
Hob.  254.  138, 

Mac  William's  case.  Hob.        Baker  r.   WiOU,  Cro,  Car. 
332.  476. 

(j)  Supra,  143. 
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VIII.  of  non-K^laim,  and  the  conj&tructioi) 
yrhich  that  statute  has  received. 

In  this  respect  there  is  a  departure  from 
the  rules  of  the  common  law,  by  which  the 
heirs  or  the  issue  could  never  be  barred  or 
bound  as  to  any  share,  except  by  the  act  of 
alienation  of  the  parent  or  ancestor  whQ 
was  the  owner  of  that  share. 

This  construction  of  the  statute  H.  VII. 

w 

and  H.  VIII.  gave  rise  to  the  decisions  to  be 
found  in  Beaumonfscasey  9  Coke  In.  whicl]^ 
was  reviewed  in  Baker  y.  Willis^  Croke  Ch. 
and  which  led  to  some  of  the  most  abstruse 
points,  and  some  of  the  first  difficulties  \i\ 
the  History  of  Titles. 

For  though  the  fine  of  husband  will, 
under  these  circumstances  bar  the  issue, 
it  will  not  bar  the  wife  on  death  of  hus- 
band. The  wife  will  be  entitled  to  the 
whole,  if  husband  and  wife  were  tenants 
by  intireties,  and  to  a  moiety  if  they  wer^ 
joint-'tenants  ;  and  yet  the  wife  will  have  an 
estate  which  cannot  descend  to  the  heirs  in 
tail  as  such ;  still,  however,  her  estate  retains 
those  qualities  of  the  ancient^  entail^  and  it 
should  seem  she  is  qualified  to  suffer  a 
recovery,  and  by  that  means  bar  those  who 
have  interests  in  reversion  or  remainder, 
expectant  on  the  gift  of  the  estate-tail  to 
her  and  her  husband. 

In  point  of  law  the  husband  by  force  of 
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statute  precludes  the  heirs  in  tail  as  such 
from  taking  under  the  gift>  but  he  leaves 
the  title  of  the  wife  in  ail  other  respects  in 
the  same  coqdition  as  if  this  enactment 
had  not  given  this  extraordinary  operation 
to  the  fine  of  the  husband. 

A  fine  levied  by  the  issue  of  tenant  in  tail 
vriW  have  no  effect,  unless  they  are  the  issue 
inheritable  to  the  intail.  Thus,  when  the 
intail  is  to  the  male  or  female  descendants^ 
ft  fine  levied  by  the  issue  of  the  other  sex^ 
)?ill  not  be  of  avail,  to  bar  the  intail  (A:). 

And  a  fine  levied  by  a  daughter,  or  by  an 
uncle,  &c.  being  heir  pro  tempore  (/),  and 
whose  title,  as  heir,  is  afterwards  defeated 
by  the  birth  oi  a  nearer  heir  to  the  intail, 
will  not  bar  the  more  immediate  heir,  or  his 
issue. 

From  these  observations  it  will  be  col- 
lected, there  are  several  instances,  in  which 
a*  fine  will  be  effectual  to  bar  the  issue  in 
tail,  although  under  similar  circumstances 
a  common  recovery  would  not  bar  them. 
Resort  should  for  this  purpose  be  had  to  the 
chapter  on  Qommon  Recoveries,  as  to 
owners  of  contingent,  or  executory,  and 
future  interests  in  tail,  &c. 

Tq  these  observations  it  may  be  added, 
•  that  a  fine  levied  by  tenant  in  tail,  after  pos- 
sibility of  issue  extinct^  is  considered  as  2j, 

(*)  Shep.  T.  20.  {/)  Hob.  333. 
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[221  ]  fine  levied  by  tenent  for  life,  aiid  will  incur 
9L  forfeiture  of  his  estate  (m) . 
t  Also  when  there  is  an  estate-tail ^  of  the 
gift  of  the  crounjor  services  performed,  and 
the  reversion  or  remainder  is  in  the  crown, 
the  issue  in  tail  is  protected  from  the  bar  of 
the  fine  of  their  ancestor  (n). 

And  when  a  woman  has  an  estate^tail  of 
the  provision  of  her  husband,  or  any  of  his 
ancestors,  and  under  the  circumstances 
already  noticed  in  discussing  the  learning 
on  recoveries  (o),  as  it  applies  to  this  subject, 
a  fine  with  proclamations,  levied  by  the 
Woman  alone,  will  not  be  a  bar  to  the  heir 
in  tail,  or  even  a  discontinuance  of  the 
estate-tail,  or,  as  a  consequence,  of  the 
reversion  or  remainder  expectent  on  that 
estate. 

Thirdly,  By  the  stat.  4  Hen.  VII.  c.  24, 
it  is  enacted  that  fines  shall  be  proclaimed 
in  mumer  therein  mentioned.  And  by  the 
Sd  section  of  that  act,  it  is  enacted,  *'  that 
'*  the  proclamations  so  had  or  made  should 
bfe  final,  &c.  with  a  saving  to  eveiy  per- 
son and  persons,  and  to  their  heirs,  other 
than  the  parties  to  the  said  fine,  of  such 
right,  title,  and  interest,  as  they  have  to 
*^  or  in  the  lands,  tenements,  or  other  here- 


(m)  Co.  Liu.  38.  a.  (o)  8apra»  p.  19. 

(ii)d2HeD.Vni.  C.36,  8.4, 
€o.  Litt.  372. 
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^  ditaments,  at  the  time  of  such  fine  en- 
'*  grossed  ;  so  that  they  pursue  their  title, 
"  claim,  or  interest,  by  way  of  action  or 
"  lawful  etitry  within  fivfe  years  next  after 
'^  the  same  proclamations  had  and  made,'' 
with  a  further  saving  **  to  all  other  persons, 
*'  of  such  action^  rights  title,  claim,  and 
**  interest,  in  or  to  the  said  lands,  tene- 
^'  ments,  or  other  hereditaments,  as  shall 
^^  first  grow,  remain,  or  descend,  or  come  to 
"them,  after  the  said  fine  engrossed,  and [222] 
^*  proclamations  made,  by  force  of  any  gift  . 
"  in  tail,  or  by  any  other  cause  or  matter, 
*^  had  and  made  before  the  said  fine  leried, 
**  so  that  they  take  their  action,  or  pursue 
their  said  right  and  title,  according  to 
law,  within  five  years,  next  after  such 
*'  action,  right,  claim,  title,  or  interest 
"  to  them  accrued,  descended^  &llen,  or 
'*  come/* 

And  by  the  statute  of  4  Anne,c.  16,  s.  16, 
it  is  enacted,  '^  that  no  claim  or  entry  to  be 
*'  made  of  or  upon  any  lands,  tenements,  or 
"  hereditaments,  shall  be  of  any  force  or 
**  effect  to  avoid  any  fine  levied,  or  to  be 
*'  levied  with  proclamations  according  to 
*'  the  form  of  the  statute  in  that  case  made 
"  and  provided,  in  the  court  of  Common 
*^  Pleas,  or  in  the  courts  of  sessions  in  any 
*y  of  the  counties  palatine,  or  in  the  courts 
"  of  grand  sessions  in  Wales,  of  any  lands. 
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''  tenements^  or  hereditaments^  or  shall  be  a 
*'  suflScient  entry  or  claim  within  the  sta- 
*^  tute  of  limitations,  unless  upon  such 
"  entry  or  claim  an  action  shall  be  com- 
"  menced  within  one  year  next  after  the 
^^  making  of  ;such  entry  or  claim,  and  pro^* 
"  secuted  with  effect/' 

That  a  fine  may  operate  to  give  title  .by 
nonclaim,  it  is  necessary  that  an  estate  of 
freehold  should  be  jn  ^ome  or  one  of  the 
parties  to  the  fine,  at  the  time  qf  levying 
the  same.  jUnless  the  freehol/d  be  \n  one  of 
f  ^?3  ]the  parties  at  thp  time  of  leyyiijg  the  fine, 
the  fine,  as  to  the  purpose  of  iDstrring  by* 
nonclaini,  seems  to  be  actually  void,  or 
voidal^le  by  the  plpa  tljat  '^  partes  finis  nihil 
habuerunt  tenupQ^e  Jinis  levati{p).^^  Hence 
a  fine  levied  by  ^  person  who  h^s  an  estate 
at  will  or  a  term  for  years^  or  other  like 
chattel  interest,  as  an  estate  by  statute 
staple,  &€.,  without  first  acquiring  the 
friQehold  by  means  of  a  feoffment,  will  be 
merely  void,  or  at  least  voidable  [q). 

So  a  fine  levied  covinously  by  a  tenant 
for  years,  who  continues  the  possession  and 
p^ys  rent^  fi\\\  be  vpid,  notwifiistanding  he 


(p)  3  WiU.  249;  Pyer  (q)  Bac.  Abr.  Remainder. 
215.  G. 

SmiA  y.  PackkunU  3  Atk.  Smith  v.  fackhnrst,  3  Atk. 
141.  141. 

Rowe   ▼.    Power,  2   N^w 
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has  previously  made  a  feoifment  (r).  .  This 
objection  against  the  fine  is  grounded  on 
the  rule  of  the  common  law,  which  sup- 
presses and  counteracts  all  fraud. 

So  a  fine  levied  by  a  cestui  que  trusty  will 
be  void,  as  against  all  persons  who  have  a 
title  to  the  legal  estate,  unless  the  legal 
estate  of  freehold  be  acquired  before  the 
fine  is  levied  ;  for  a  fine  cannot  operate 
against  a  legal  estate,  unless  it  has  legal 
qualities  and  legal  efficiency,  and  an  equit-^ 
able  freehold  will  not  support  the  legal 
operation  of  a  fine(  s). 

But  it  seems,  as  between  cestuu  que  trust 
a  title  may  be  gained  by  non-claim,  by 
means  of  a  fine  with  proclamations,  under 
the  like  circumstances,  as  it  might  be  gained 
at  law,  as  between  the  owners  of  the  legal 
iesftate.  And  a  fine  with  proclamations  by  a 
person  in  possession,  as  owner  of  an  equity 
of  redemption,  will,  it  should  seem,  bar 
those  who  might  dispute  the  title  to  this 

equity  (/)• 

The  general  rule  is  that  a  fine  will  not 
operate  as  a  bar  by  non-claim,  unless  the 
estate  to  be  barred,  be  previously  xlevested, 
or  be  devested  by  the  operation  of  the  fine  [  224  ] 

(r)  Fermor's    case,  3  Co.        [s)  27  Hen.  VIII.  20.  Brp. 
77.  Abr.  Fine^  pi.  4. 

Bac.  Abr.  ttemuindtr  G.  (f)  2  Freemau,  21. 
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{u).  Hence  the  necessity  of  that  which  ha* 
been  called  adverse  possession,  in  order  that 
a  fine  may  operate  by  non-claim. 

It  is  agreed^  that  if  one  pretending  title 
toiand)  entereth  and  disseiseth  the  rightful 
owner,  and  afterwards  with  an  intent  to 
bind  the  disseisee,  he  levieth  a  fine  with 
proclamations,  this  fine  may  operate  by 
non-claim  {v). 

So  if  a  man  enter  under  a  devise  which  is 
void,  he  by  his  entry  gaineth  the  freehold  by 
abatement,  and  a  fine  levied  by  him  with 
proclamations  may  be  used  as  a  bar  by  non* 
claim.  Or  if  the  heir  at  law  enter  notwith- 
standing a  devise  in  fevor  of  some  other  per^ 
son,  and  levy  a  fine  with  proclamations,  non* 
claim  on  this  fine  will  run  with  effect  against 
the  devisee  (w). 

So  when  a  bargain  and  sale  is  made,  and 
forwant  of  inrolment,  misnomer,  or  the  like, 
it  is  void,  but  the  bargainee  enters^  and 
levies  a  fine  with  proclamations,  under  these 
circumstances,  as  the  intended  bargainee 
gaineth  a  freehold  by  his  entvy,  this  fin^ 
may  become  a  bar  to  the  title  of  the  bar- 
gainor [x). 

The  like  observation  is  applicable  to  all 

(k)    Podger*$  case,  9   Co.  (w)  Hulm  v«  Heylock,  Cro. 

104.  Car.  200. 

Sqiffyn's  case,  5  Co.  123.  (x)  Crqft  v.  Howtll,  Picir. 

(«}  3  Co.  79»  a  &  b.  ^0. 
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other  conveyances  which  import  to  pas»  the  [  225  ] 
freehold,  and  which  are  void  for  want  of 
some  ceremony  attending  them  ;  and  the 
intended  alienee  enters,  by  force  of  such 
defective  conveyance,  and  gains  the  freehold 
by  disseisin,  and  afterwards  levies  a  fine  with 
proclamations* 

So  if  tenant  for  life,  having  the  imme- 
diate freehold,  levy  a  fine  with  proclama* 
tions,  and  such  line  imports  to  be  a  grant  ^ 
of  the  fee,  this  fine  may  be  used  as  a  bar  by 
non-claim  (y). 

So  if  any  person  enter  claiming  the  freer 
hold ;  or  enter  on  a  vacant  possession  claims 
ing  the  freehold  ;  or  enter  under  a  void  con-r 
veyance,  purporting  to  pass  the  freehold  ^ 
and  thus  acquire  a  freehold,  either  by 
abatement,  intrusion,  or  disseisin ;  in  all 
these  cases  a  fine  levied  by  that  person  after  ^ 
his  entry,  will  be  a  good  foundation  for  the 
commencement  of  a  title  by  non-claim.  A 
mere  instantaneous  seisin,  as  if  a  person 
steps  on  the  land  and  withdraws,  leaving 
the  rightful  owner  in  possession,  will  not 
sufi&ce  (z)« 

But  a  person  who  has  a  mere  naked  posses-* 
sioThy  or  who  dispossesses  a  tenant  for  years, 
and  claims  the  term,  or  any  other  chattel 

,    (y)  Lmnd  v.  Tucker^  Cro.  {z)  Per  Lord  Hardwicke,  in 

£iiz.254;dCo.78b;  Go9d^  Tawn9hend  r.  AA^    3  Ailu 

right  V.   Forreiter^    8   East,  338. 

552.  1  Taunt.  578.  ..<.•.. 
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interest,  or  who  merely  receives  the  rent  of 
[226  ]my  tenant  (a),  while  he  continues  my  tenant 
{b\  does  not  gain  any  freehold  whicii  will  be 
a  foundation  for  a  fine.  On  the  latter  point 
the  law  is,  that  the  possession  of  the  tenant 
is  the  possession  of  him  in  remainder  or  re-^ 
version  (c). 

On  this  account  it  is  frequently  prudent 
to  oust  the  tenant,  and,  in  some  cases,  even 
to  make  a  feoffment  preparatory  to  levying 
a  fine  (d). 

So  if  A.  be  tenant  for  life,  remainder  to 
B.  for  life,  remainder  to  G.  in  fee.  A  fine 
by  B.  will  not  deve&t  the  estate  of  A.  {e)  It 
may  confirm,  not  defeat,  the  particular  estate. 

Twisfs  case  {f)  depends  on  this  distinc- 
tion, and  it  is  questioned  in  2  New  Rep.  37» 
without  sufficient  consideration.  The  ground 
of  Twist^s  case  is,  that  the  tenant  for  life  and 
remainder*man  have  portions  of  one  estate, 
and  are  connected  in  privity ;  and  unless 
the  fine  of  the  remainder-man  barred  the 
title  of  dower,  the  dowress  might  establish 
her  title  of  dower  against  the  tenant  for  life, 
and  as  a  consequence  against  the  remain- 
der-man. 

(a)  Co.  Litt  a23,  324.  (d)  Litt  s.  Cll. 

(6)  Tawnitnd  v.    Ash^     3  (e)  Co.  Litt.  251  b ;  Braif^ 

Atk.  33G.  brookeU  case,  1  Leon.  40. 

Smith  on  the  dem,  of  Dor-*  fiac.  Abr.  Rtmainder^  882« 

met  V.  PaehhMrU^  3  Atk.  141.  (/)  Shep.  Touchst.  27. 

(c)Co.  Litt.  243  a,    324. 
¥low.  COBL  19L 
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And  although  there  be  an  estate  to  A. 
for  years,  remainder  to  B.  for  life,  remain- 
der to  C.  in  tail,  &c.  a.  fine  levied  by  B. 
-  while  A.  is  in  possession,  will  not  devest  the 
remainders,soa$tobarthem(^).  The  ground 
of  this  case  is  that  the  continuance  of  A.  in 
possession  is,  a  continual  claim  by  C-,  or  ra- 
ther the  possession  of  A.  is  a  continuance  of 
the  seisin  to  C. 

Sonietimes  the  fine,  instead  of  operating  as 
a  b^T  by  non^-claim,  will  operate  in  confirm-- 
ation  of  the  title  of  those  who  are  connected 
in  privity  of  estate^  with  the  person  by  whom 
the  fine  is  levied.  Therefore,  when  A.  is 
tenant  for  life,  with  remainder  to  B.  for  life, 
with  remainder  to  C.  in  tail ;  and  C.  during 
the  life  of  A.  and  while  A.  is  in  possession, 
levies  a  fine,  and,  on  A/s  death,  enters  and 
continues  in  possession  for  seven  years,  be- 
fore any  entry  is  made  by  B.,  this  fine  will 
not  operate  as  a  bar  to  B.  (A),  nor  is  it  ne- 
cessary for  him  to  make  any  entry  to  avoid 

it  (I). 

So  if  a  man  has  the  fee  subject  to  an 
executory  devise,  and  levies  a  fine,  this  fine 
does  not  devest  the  interest  of  the  persoa 
intitled  under  the  limitation  over.     It  con- 

[g)  2  New  Rep.  26,  cittt  Focus  v.  SaiUburtf,  Hard. 

Enighi  V.  Grenvilie,  Skin.  262.  400. 

(A)    Cttfhampton    ▼.    Car^  Rowe   v.    Powers    2  THew 

hampton,  1  Irish  Term  Rep.  Rep.  I. 

Mr;.  (t)  lb.  aod  7  Term  Rep.  435. 

Co.  litt.  296,  ft.        .  ,                 V 

VOL.  I.  A 
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firms  that  interest  as  part  of  the  s&me  seisin 
or  ownership,  for  the  fee  and  the  executory 
interest  are  parts  only  of  the  same  fee^ 
simple. 

But  a  (tne  levied  after  the  fee  had  been 
defeated  by  the  limitation  over,  would,  if 
levied  by  the  first  devise  or  his  heir,  be  a 
fine  grounded  on  an  £tdverse  title>  and  might 
operate  with  effect ;  especially  if  a  feoffs 
ment  should  be  made  after  the  detennina* 
tioh  of  the  estate,  so  as  dearly  to  acquire 
the  seisin  under  a  new  title  ;  for  without  a 
feoffment,  it  may  be,  doubted  whether  the 
continuance  of  possession  by  suffismnce 
wt>ULld  be  a  disseisin  to  the  rightful  owner ; 
for  after  the  determination  of  an  estate  of 
freehold,  no  fee  is  acquired  by  Continuance 
of  possession,  unless  there  be  a  feoffment ; 
and  even  an  heir  entering  as  sucli  has  been 
deemed  a  mere  t trespasser. 
{  227  3  Tbe  grounds  of  the  ease  of  'Cuthampt&n^ 
V.  Carhampton,  a  case  replete  with  valuable 
learning,  are. 

First.  In  order  to  render  a  fine  with  non- 
claim  a  bar  to  the  right  of  a  stranger,  the 
ejrtatife  of  Ihat  stranger  must  be  devested  and 
pnt  to  a  right. 

Secondly.  Though  tlie  latter  part  of  the 
position  is  disputed,  when  understood  in 
the  sense  of  depriving  the  party,  affected  by 
the  fine,  of  recovering  his  estate  by  a  writ  of 
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entry,  and  of  confining  him  merely  to  an 
action,  yet  it  is  agreed,  that  the  estate  or 
interest  of  the  person  whose  title  is  meant 
to  be  barred,  must  be  so  far  affected,  that 
he  must  be  deprived  of  the  possession, 
either  before  the  fine  is  levied,  or  by  the 
operation  of  the  fine  itself,  and  a  possession 
inconsistent  with  his  former  right  must  be 
acquired  (kj. 

Thirdly.  The  parties  were  not,  quoad  their 
estates,  mere  strangers  to  each  other.  They 
had  such  privity  of  estate  as  enabled  them 
to  take  benefit;  each  from  the  situation  and 
acts  of  the  other.  And  it  was  said,  that  if  the 
possession  of  the  first  tenant  for  life  had  been 
devested  by  the  operation  of  the  fine,  either 
standing  singly,  or  connected  with  any  act9 
preceding  the  fine,  and  he  had  within  five 
years  made  an  actual  entry,  the  possession 
of  the  second  tenant  for  life  would  have 
been  as  completely  restored,  as  if  he  had  [228] 
entered  himself,  and  the  bar  arising  from 
the  non-claim  would^  as  to  B.,  have  been  as 
completely  prevented.  So  also  as  the  pos- 
session of  A.  was  not  affected,  nor  he  put  to 
his  actual  entry,  to  gain  what  he  had  not 
lost,  the  continuance  of  the  possession  of  A. 
was,  as  to  the  preservation  of  the  right  of 
B.  d  continuance  of  the  right  of  B.  And 
lastly,  as  the  circumstances  at  the  time  of 

{k)  Butler's  Co.  litt.  332,  b,  a.  1. 

R    2 
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levying  the  fine,  were  such  as  prevented  him 
from  having  the  capacity  of  affecting  B/i* 
right  of  possession,  a  possession  gained  some 
years  afterwards  by  C.  would  not  give  it  an 
operation  of  which  it  was  not  originally 
capable  ;  for  the  possession  must  be  dis- 
placed as  soon  as  the  fine  is  completed,  or 
not  at  all. 


From  the  principle  of  this  case,  and  also 
from  1  Cruise,  253,  it  is  inferred,  that  if 
tenant  in  tail  levy  a  fine,  which  operate& 
merely  to  pass  a  determinable  fee,  and  not 
to  devest  the  remainder  or  reversion ;  in 
short,  whenever  the  fine  operates  as  a  cofi- 
veyancCy  and  not  by  discontinuance  ;  such 
fine  never  can  be  used  as  a  bar  by  non- 
claim  against  those  in  remainder  or  rever- 
sion. 

* 

But  if  a  disseisor  make  a  lease  for  life,  and 
afterwards  levy  a  fine  with  proclamations 
to  a  stranger,  this  fine  with  non-claim  will 
bar  the  disseisee,  and  consequently  give 
stability  to  the  reversion  of  the  disseisor,  and, 
as  a  consequence,  to  the  estate  of  the  lessee 
depending  on  the  same  title  (/). 

The  principle  of  this  case  is  the  same  as 
that  of  Carhampton  v.  Carhampton;  it  goes, 
however,  one  step  further,  namely,  the  fine, 

(/]  Jenk.  Ceuturies,  254.  Co.  Litt  208.  a. 


ON    FINES.  229 

instead  of  barring  the  prior  estate^  con- 
nected in  privity  with  the  estate  of  the 
person  who  levies  the  fine,  will  operate,  by 
way  of  non-claim,  against  those  who  have 
adverse  claims,  and  thus  strengthen  the  title 
of  the  person  in  possession,  as  well  as  of 
the  person  who  levies  the  fine. 

Twist's  case  {m)  belongs  to  this  head,  and 
is  to  be  accounted  for  and  supported  on 
these  principles.  As  dower  is  merely  a  right 
or  title,  a  fine  levied  by  a  person  claiming 
under  the  husband,  either  as  heir,  or  as  a 
purchaser  or  assignee,  will  be  a  bar  to  the 
title  of  dower. 

And  although  the  fine  be  levied  by  pro- 
clamation, by  the  husband  to  a  purchaser 
or  assignee,  such  fine  may  eventually,  by  a 
non-claim  after  his  death,  become  a  bar  to 
the  wife  ;  and  yet  such  fine,  at  the  time  it 
was  levied,  did  not  devest  the  title  of  dower, 
nor  was  the  possession  of  the  purchaser  or 
assignee,  in  strictness,  inconsistent  with  the 
title  of  the  wife  to  dower  («)•. 

It  would  have  been  more  consistent  with 
principle  to  have  decided  that  the  fine  of 
the  husband  should  not  have  operated  as  a 
bftr  to  the  wife,  thus  rendering  it  necessary 
in  order  to  bar  the  wife,  that  there  should 

(m)  8hep.  Touch.  27.  Sa-  Damport      oicd      wife     v. 

pra  226.  Wright,  Dyer   224  a,    Moor 

(»)  Dyer  72  b.  pi.  3 ;  2  Co.  53. 
03;10C«.49. 
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have  been  a  fine  after  her  right  of  dower 
was  complete  by  the  death  of  her  husband. 

*  If  a  fine  had  been  levied  by  a  person  who 
disseised  the  husband^  then  it  would  have 
been  reasonable  that  the  wife  should  be 
barred  by  the  fine  with  proclamation  or 
non-claim  during  five  years  after  the  death 
of  her  husband,  since  her  title  was  disturbed 
by  the  disseisin  of  her  husband.  While  on 
a  conveyance  by  husband,  the  purchaser 
takes  the  seisin  subject  to  the  wife's  title  of 
doWer,  and  his  seisin  is  never,  as  it  is  uhder 
a  disseisin,  adverse  to  the  title  of  dower  of 
the  wife. 

The  necessity  of  adverse  possession  is  also 
illustrated  by  the  case  oiGoodright  ex  dem. 
Hare  v.  Board  and  Jones  {o). 

In  that  case  the  lands  were  demised  to  a 
tenant  for  twenty-one  years,  at  a  yearly  rent ; 
and  for  securing  an  annuity,  A.  the  never*- 
sioner  demised  the  same  lands  to  B.  for 
ninety-nine  years,  and,  in  pursuance  of  an 
agreement  for  that  purpose,  the  lands  were 
re-demised  to  A.  by  B.  for  ninety-eight  years 
and  eleven  months,  and  afterwards  A.  sold 
the  lands,  and  conveyed  them  by  lease  and 
release  to  Jones  in  fee,  without  any  notiee 
of  the  annuity  ;  and  Jones  being  in  posses- 
sion, (for  so  the  case  is  stated,  but  query, 

(o)  1  Cruise,  249.  See  alsb        Com.  Dig.  P^offl^itii,  &  7. 
Jones's  Rep.  457.  3  Term  Rep.  Idft. 
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whether  he  had  more  than  the  receipt  of  the  [  ggo  ] 
rents,  and  from  the  judgment,  it  may  be 
collected  that  be  was  merely  in  receipt  of 
the  rents  collected,)  levied  a  fine  with  procla- 
mations, and  five  y^ws  having  passed,  the 
question  was,  whetlier  the  fine  operajted  as  a 
bar  to  the  title  of  B.  On  the  ground  that 
the  term  "of  B.  was  not  devested  or  turned 
to  a  right,  and  that  it  remained  after  the 
fine,  just  as  it  did  before,  and  on  the  resolu- 
tion in  Margaret  Pofig€r*s  case,  @  Co.  106,  ^, 
(which  Lord  Mansfield  treated  as  a  general 
rale  in  law,  founded  in  good  sense,  williout 
liny  exception,)  tb^t  no  fine  or  warranty  shaU 
bar  am/  estate  in  poisessiony  reversion,  or  «- 
4nainder,  iBhich  u  not  put  to  a  right,  it  was 
deckled  that  the  term  of  B.  was  not  barred. 
From  one  part  of  the  judgment  delivered 
by  Lord  Mansfield,  he  seems  to  have  consi- 
dered the  case  of  B.  as  the  case  of  a  title  to 
a  rent-charge;  but  to  apply  the  whole  J  udg-  . 
ment  to  the  oircumstsuioes  of  the  case,  i^ 
can  be  supported  x^nly  on  the  grounds  that 
B.  could  not  enter  on  the  lands,  the  iessee 
for  twenty-one  years  being  in  possession; 
that  the  possession  of  the  lessee  for  twenty^- 
one  year^  was ihe  possession  of  B.,  as  ^having 
the  rei^erftion  .for  ninety ^nine  y«!iurs .;  ibat.at 
the  time  of  the  ponveyjtnce  to  Jones  by  4l., 
A.  had  no  adverse  possession ;  and  ^hdt  the  [  ^31 } 
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payment  of  rent  to  Jones,  instead  of  A.  dia 
not  devest  the  estate  of  B. 

From  the  rule,  which  requires  an  adverse 
possession,    or  in   other  words,    that    the 
estate  should  be   displaced,    or  devested,  . 
there  are  to  be  deduced  the  following  con- 
clusions* 

First,  a  rent-cjiarge,  or  other  collateral 
interest,  or  easement,  or  right,  to  sue  exe- 
cjution  under  a  judgment,  cannot  b^  barred 
by  non-claim  on  a  fine  (/>).  Nor  can  an 
interesse  termini  while  it  remains  such  (9),  in 
other  words,  till  it  gives  a  present  right  of 
entiy ;  nor  a  condition  (r),  till  it  operates 
l>y  giving  a  right  of  entry;  nor  a  power,  or 
rather  an  authority  given  to  executors  to  sell 
(«),  be  barred  by  non-claim  on  a  fine,  since 
in  all  these  instances  there  is  not  any  adverse 
possession. 

In  the  first  pase,  notuvithstanding  the  fine, 
the  lands  are  siibject  to  the  charge,  easement 9 
judgment,  &c.  and  the  ppssession  is  not 
inconsistent  with  the  right  to  receive  the 
charge,  easement,  or  sue  the  execution,  &c. 
And  in;  the  other  instances  there  is  not  any 
estate  to  be  devested ;  but  after  an  interesse 

termini  confers  a  right  of  entry,  the  posses- 

■ . » 

(p)  5  Rep.  124,  a;  Shep.  (r)  Plow.  Com.  373. 

T.  122 ;  Cruise  on  Fines  246.  (/)  Mo.    60&      WiUu    y. 

(q)  Saunders  v.  Stanford^  Slwrral,  1  Atk.  474.  ' 

Cro.  Jflc60.  5  Co.  134.       .  v        -      • 
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sion  may  be  adverse,  and  non-claim  on  a  fine 
-will  run,  though  the  fine  be  levied  before  [232  ] 
there  existed  a  right  of  possession  under  the 
term  {t) ;  but,  even  in  this  case,  it  is  appre* 
hended,  a  distinction  must  be  made  betweea 
a  fine  by  the  lessor,  and  by  a  stranger  :  for 
a  fine  levied  by  the  lessor,  while  the  interest 
continues  executory,  will  not  run  against  the 
lessee ;  but  if  a  stranger  enters  adversely,  and 
ousts  the  person  in  possession,  and  levies  a 
fine  with  proclamations,  this  fine  will  run 
against  the  term,  from  the  time  at  which  the 
right  of  entry  accrues.  This  seems  to  be 
the  true  ground  of  distinction  between 
Saffin^s  case  J  5  Co.  123,  b,  and  Cro.  Jac.  60 ; 
and  Focus  v.  Salisbury^  Hard.  400: — but  this 
point,  or  the  distinction,  cannot  be  relied 
on. 

In  Saffin^s  case  the  fine  was  levied  by  the 
reversioner,  after  the  right  of  entry  under 
the  interesse  termini  commenced;  and  in 
Focus  V.  Salisbury^  the  case  was  decided 
partly  on  the  ground  that  the  termor  was, 
by  express  declaration,  a  trustee  for  the 
person  who  levied  the  fine. 

In  the  case  of  an  authority  to  sell,  it  is 
observable,  there  is  not  any  estate  till  the 
authority  is  exercised.  The  lands  are  merely 
subject   to  that  authority.     There  cannot 

if)  See  Cro.  Jac.  00. 
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be  any  adverse  possession  till  the  authority 
is  exercised,  nor  till  a  right  of  entry  exists 
under  an  estate  given  by  the  authority.  In 
{  233  ]  the  mean  time,  the  possession  of  the  person 
by  whom  the  fine  is  levied,  is  perfectly  con»- 
sistent  with  the  right  to  exercise  the  author 
rity- 

On  the'  same  ground,  and  for  the  same 
reasons,  non-claim  on  the  fine  of  a  trustee 
will  not  bar  the  title  of  the  cestui  que  trust 
{u) ;  nor  will  non-claim  on  the  £ne  of  a 
mortgagor  (a)  or  mortgagee  {b)  bar  the  right 
of  the  other  of  them. — But  if  a  cestui  ^ut 
trust  enter,  aiid  claim  to  hold  adversely,  as 
against  his  trustee,  (and  to  do  this,  he  ought 
regularly  to  make  a  feoffi»ient  before  he 
levies  a  fine,)  this  fine,  with  non-claim,  may 
become  a  bar  at  law  to  the  estate  of  the 
trustee:  and  equity  would  disturb  the  legal 
title  only  so  far  as  some  other  person  was 
concerned  in  interest. 

It  seems  also  to  be  settled,  that  the  £ne 
of  one  cestui  que  trust  may  be  a  bar  to  ano- 
ther of  them  (t?) ;  and  that  as  between  two 
persons  claiming  to  be  entitled  to  an  equity 
of  redemption,  one  of  them  may  be  barred 


(u)  Gilb.  Oh.  02.  ^)  1  A'4KDt.  1S2.    V  Ler. 

Focui  T.  SaUsUify,  JOerd.  872.    2  Ve9.  4S2. 

400.  (c)  Basket    v.     Pierce,   1 

(a)   Weldwi     v.    Duke  qf  Vera.  226. 

York,  I  Vern.  132,  2  Vern.  Clifford  v.  Ashley,  1  Ch. 

1S9.  Oi.  m 
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by  the  fine  of  the  other  {w).  It  is  also  a 
general  and  leading  rule^  that  whenever  a 
trustee  is  barred  by  the  operation  of  a  fine^ 
then,  except  in  cases  of  fraud,  in&ncy,  &c. 
(x)  the  cestui  que  trust  will  also  be  barrM, : 
and  Lord  Redesdaie  has  laid  down  the  rule  to 
be,  whenever  a  person  comes  in  by  a  title, 
opposite  to  the  title  to  a  trust  estate,  or 
comes  in  under  the  title  to  the  trust  estate 
for  a  valuable  consideration,  without  fraud 
or  notice  of  fraud,  or  of  the  trust ;  a  fine  and 
non-claim  may  be  set  up  as  a  bar  to  the 
claim  of  a  trust  (3/). 

With  respect  to  equitable  titles,  there  is 
another  distinction,  Jirst,  where  the  equity 
charges  the  lands  only,  as  is  the  case,  as 
between  a  stranger  and  the  cestui  que  trust, 
a  fine  and  non-claim  is  a  good  bar :  secondly, 
when  it  charges  the  person  only,  in  respect 
of  the  lands,  as  in  the  case  between  the 
trustee  and  the  cestui  que  trust,  the  fine  and 
non-claim  are  not  a  bar  (z)* 

In  short,  any  right  or  title  of  entry,  from 
whatever  cause  it  arises,  may  be  barred  by 
a  fine  with  non-claim ;  as  a  right  of  entry  in 
trustees  for  the  purpose  of  raising  a  sum  of 
money  after  the  birth  of  a  child  {a).     In 

{w)  2Freeiii.21.    2  Vern.  (:»)  lCfa.€a.  276;   2Atk. 

ISO  390. 

(x)  Alhifn    V.    Su^9    2         (a)  Thmtmm    <    Jhci* 

Vfcrn.  iM)^.  4Mriir&, ChuMr,  96. 
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that  case,  it  is  to  be  observed,  the  fine  was 
levied  after  the  right  of  entry  accrued. 

So  a  fine  with  proclamations  may  bar  a 
remedy  by  ^tion,  as  the  right  to  bring  error 
to  avoid  a  fine  (b). 


It  is  now  to  be  considered,  what  persons 
may  be  barred  by  a  fine,  and  non-claim 
thereon,  and  the  times  at  which  the  bar  will 
be  complete. 

Generally  speaking,  all  persons  who  have 
an  absolute  estate,  and  all  corporations  who 
have  an  absolute  ownership,  conferring  an 
unlimited  power  of  alienation  (c),  may  be 
barred  by  non-claim  on  a  fine.  In  some 
cases,  the  bar  will  be  partial,  so  as  to  operate 
only  agiMnst  the  owner  for  the  time  being, 
by  reason  of  his  own  non-claim  {d). 

In  the  first  place,  it  is  apprehended,  the 
king  {e)  cannot  be  barred  by  non-claim  on 
a  fine.  Nor  can  ecclesiastical  corporations, 
aggregate  or  sole,  quasi  corporations  (/),  be 
barred  by  non-claim  on  a  fine.  But  eccle- 
siastical persons  (g),  being  sole  corporations, 

{b)  Bartholomew  v.  Bel-         (/)  1  Eliz.  c.  19. 

JieU,  Cro.  J.  832.  19  Eliz.  c.  10. 

(c)  Croft  V.  Howell,  Plow.          1  Jac.  1.  c.  3. 

536.  Magdalen    College     caae> 


(cO  11  Co.  78.  b.  11  Co.  7a  b. 

(e)  Co.  Litt.  90: 1  BL  Com.         Ig)  Shep.  Touch.  21 ; 
247 ;  3  iDtft.  188.  Cr<ffi  y.  Howel,  Plow.  538. 
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may  be  barred,  in  respect  of  their  ownership^ 
by  their  non-claim,  as  in  thecase  of  a  bishop> 
parson,  or  vicar :  and  each  successor  will  also 
be  barred,  unless  he  avoids  the  fine  within 
five  years  after  his  title  accrues  (A) :  also  the 
head  of  a  corporation  aggregate  of  many  (i), 
may  be  barred  by  his  non-claim  on  a  fine, 
and  by  that  means  the  remedy  of  the  cor- 
poration may  be  suspended,  while  he  conti- 
nues the  head  of  the  corporation. 

The  same  rule  applies  to  lands  annexed[  236  ] 
to  offices  for  life,  and  fines  levied  of  such 
lands.  The  officer  for  the  time  being  may 
be  barred  by  five  yiears  non-claim.  The 
non-claim  however  of  one  offider  will  not 
bar  or  conclude  his  successor  (^'). 

It  follows  that  no  title,  depending  on 
non-claim,  can  ever  be  good,  as  against  an 
ecclesiastical  corporation,  aggregate  or  sole, 
if  the  title  depend  merely  on  a  fine  and  non^ 
claim :  though  in  the  case  of  such  corpo- 
ration a  good  title  may  be  gained,  while  the 
particular  person,  being  a  sole  corporation, 
continues  to  represent  the  corporation  ;  or 
the  head  of  a  corporation,  aggregate  of 
many,  by  whom  there  has  been   five   years 

(A)  Croft  V.  Howel^  Plow,         Magdalen    College     case, 
638.  11  Co.78,  b. 

(•)  Stowel  r.   Zouch^  ibid.         Howleti      v.       Carpenter^ 
375.  b,  Ventr.  311. 

{j)  Plowd.  5S8. 
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Don-claJm^  remains  at  the  bead  of  the  cor- 
poration. 

But  a  title  may,  it  is  submitted,  become 
,  good  under  the  general  statutes  of  limitation  ; 
since  in  these  statutes  there  is  not,  either 
in  fact,  or  in  principlet  any  saving  for  th^ 
successor.  The  successor  is  without  remedy^ 
unless  he  can  show  a  seisin  within  the  limited 
period. 

Secondly.  All  persons,  except  infauit^, 
persons  of  unsound  mind,  women  under 
coverture,  persons  out  of  the  realm,  and 
persons  in  prison  at  the  time  of  the  last  pro-- 
clamation  made,  and  also,  except  persons 
who  have  not  a  present  right  of  entry,  are 
bound  to  avoid  the  fine  within  five  years 
after  the  last  proclamation  made. 

And  person^  who  are  infants,  &c.  are 
bound  to  avoid  tlie  fine  within  i^ve  years 
after  their  disabilities  are  removed ;  ^nd  per-^ 
[  237  ]  sons  who  have  not  a  present  right  of  entry, 
or  claim,  are  bound  to  make  lentry  or  claim 
within  five  years  after  their  right  of  entry 
or  claim  aiises;  unless  tliey  labour  under 
disabilities,  and  in  that  case,  within  five 
years  after  their  disabilities  are  removed. 
And  if  several  persons  have  severally  present 
rights,  as  termor  for  years,  and  freeholder, 
lord  and  copyholder  (A:),  it  has  been  said  the 

{k)  Co.  Copyh.  «.    55 ;    9  Co.  105,  b ;  Plowd.  374. 
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fine  will  run  against  each  at  the  same  time. 
But  this  distinction  is  now  exploded  (/). 

When  several  persons  are  joint-^tenants, 
co-parceners,  or  tenants  in  common,  the 
fine  may  run  as  against  those  who  are  free 
from  disabilities,  and  in  respect  of  their 
shares,  although  its  operation  be  suspended 
as  against  such  of  them  as  labour  under  dis-* 
abilities,  and  for  their  shares  {my 

In  all  cases,  when  a  person  claims  in 
opposition  to  a  fine,  it  becomes  necessary 
to  consider  at  what  time  his  right  of  entry, . 
&c.  commenced,  unless  that  person  laboured 
at  the  time  his  right  commenced,  under 
one  of  the  disabilities  mentioned  in  the 
statute.  As  soon  as  it  shall  be  ascertained 
that  any  such  disability  existed  at  the  time 
when  the  right  of  entry  commenced,  the [238] 
next  inquiry  should  be,  at  what  time  the 
disability  ceased. 

In  case  of  persons  having  immediate 
lights,  the  fine  begins  to  run  from  the  last 
proclamation  on  the  fine. 

From  these  observations,  several  conclu- 
sions'-may  be  drawn,  and  the  observations 
may  be  illustrated  by  their  appropriate 
cases. 

First.  No  one  is  bound  to  enter,  &c.  till 

(/)  Bur.  Abr.  Remainder  G.         Brmdfyn  v.  Ord^  I  Atk. 

p.  830.  571. 

Wkalef^  r.  Tankard^  2  Ler.         (m)    Rw   t.    R^wbUm,  2 

5%  1  Vent.  241, 2  Vent  234.  Taimt.  441. 
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his  right  of  entry,  &c.  commences.  And 
therefore  non-claim  on  a  fine  does  not  run 
against  a  person  who  has  an  interesse  termini^ 
till  the  time  at  which  the  right  to  enter 
under  the  term  arrives x(n). — So  if  there  be 
a  term,  and  the  ownership  of  that  term  be, 
at  the  time  when  the  last  proclamation  is 
'  made,  or  the  right  accrues  (o),  vacant,  for 
want  of  letters  of  administration  of  the 
effects  of  the  last  owner,  no  right  of  entry 
exists  till  letters  of  administration  are  ob- 
tained.— Till  that  time  there  is  not  any 
adverse  possession,  or  any  existing  right ; 
and  till  there  is  an  existing  right,  no  entry 
is  necessary,  or  indeed  could  be  made  with 
effect. 

Again,  when  there  is  an  estate  in  remain^ 
der  or  reversion,  after  an  estate  of  freehold, 
or  even  for  years  (/>),  the  fine  will  not  begin 
to  run  against  the  owner  of  the  remainder 
[239  ]^^  reversion,  till  the  time  arrives,  ^t  which 
this  estate  is  to  give  a  right  to  the  posses- 
sion (^). 

So  if  tenant  in  tail  aliens,  so  as  to  discon- 
tinue (r)  or  devest  («)  the  estate-tail,  and  his 

(n)  Saffun's  case,  5  Co.l23.  Whaley  v.  Tankard,  2  Lev^ 

Cro.  Jac.  60.  5-2.  Ventr.  241. 2  Vent.  334v 

(o)  Sanders  y.  Siandford,  oi-  [q]  Plowd.  374. 

ted  Cro.  Jac.  61.  (r)  3  Co.  87,  a  &  b. 

( p)  Lcmnd  v.  Tucker,  Cro.  {s)  Penyston  v.Lyster,  Cr«u 

Eliz.  254.  Eliz.  806, 

Brandiyn  v.   Ord^  I  Atk. 
671. 
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iStliehee  levies  a  fine  with  proclamations  ;  or 

the  issue  in  tail  accepts  rent  (t)  reserved  on 

a  rightful  conveyance  made  by  tenant  in 

tail ;  and  afterwards  a  fine  is  levied  by  the 

owner  who  claims  under  that  conveyance  ; 

in  the  first  instance^  during  the  life  of  the 

tenant  in  tail  by  whom  the  conveyance  is 

made,  and  in  the  second  instance,  during 

the  life  of  the  issue  by  whom  the  rent  ip 

accepted^  there  is  not  any  person  by  whom 

the  fine  can  be  avoided.     For   th\^  rea$op» 

the  operation  of  the  fine,  as  a  bar  by  w>nr 

claim,  will  commence  in  the  former  case^ 

x>n   the  death  of  the   tenant  in  taiU  by 

ivhom  the  conveyance  is  made,  and  in  the 

latter  case,  on  the  death  of  the  issue,  by 

whom  the  rent  is  accepted.     It  is  observa^ 

ble,  that  when  the  fine  is  levied,  there  is 

not  any  adverse  possession.     There  is,  howi^ 

ever,  an  adverse  title  quoad  the  future  issue, 

and  this  seems   to   have  been  allowed  sufi^ 

ficient  to  call  the  fine  into  operation  against 

them  ;  and  so  &r  there  is  a  qualification  of 

the  general  rule,  which  requires  the  pos8eft^[  240] 

sfon  to  be  adverse  when  the  fine  is  levied. 

It  is  also  to  be  remarked,  that  when  two 
rights  exist  in  the  same  person,  for  distinct 
causes  ;  as  in  the  instance  of  a  person  who 
has  a  remainder  or  reversion  in  fee,  after  an 
^tate  for  life,  forfeited  by  a  fine  levied ;  the 

(t)  6hep.  Touch.  31. 
VOL.  I.  S 
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entry  to  avoid  the  fine  may  be  made^  either 
i¥ithin  five  years  after  the  fine  is  levied,  on 
the  ground  of  forfeiture,  or  within  five  years 
after  the  death  of  the  tenant  for  life,  on  the 
ground  that  his  estate  is  determined  {u). 

But  when  there  are  several  remedies  for 
one  right,  as  in  the  instance  of  a  disconti* 
nuance  for  a  life  or  lives,  with  a  subsequeiit 
alienation  of  the  reversion  in  fee  by.  fine 
with  proclamation,  the  persons  in  remainder 
or  reversion  must  avoid  the  fine  within  five 
years  after  the  right  first  accrues,  Sawle  v. 
Clearke  [a),  ^nd  yet  if  no  fine  had  been 
levied,  a  bar  by  the  statute  of  limitations^ 
21  James  I.  of  the  remedy  by  formedon 
would  not.  have  been  any  bar  to  the  right 
of  entry  by  reason  of  the  estate-tail  or 
remainders,  when  the  discontinuance. ceased 
by  the  determination  of  the  lives,  (being  the 
estate  for  which  the  discontinuance  was 
originally  made.)  Hunt  v.  Bour  [b). 

And  observe  1st,  That  a  discontinuance 
may  be  enlarged  by  warranty,  as  in  Little- 
ton, and  Sawle  v.  Clearke. 

And  on  the  other  hand,  2dly,  A  discon--^ 
tiimance  may  cease  by  the  surrender,  mer- 
ger, or  entry,  for  a  forfeiture  of  the  parti- 
cular estate,  during  which  the  discontinu- 

(«)  Whaiey  v.  T^kard^  2         Goodrighi    t.  Farretter^  8 

Lev.  52,  Ventr.  241.  2  Vent.  Eait.  552.  1  Taant.  578. 
338.  (a)  Sir  WiUmm  Jones,  208* 

8  Co.  78,  K  Bae.  Ab»  Rem.         (&J  I  Br.  Pari.  cas.  48. 
850. 
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ante  was  affected.  So  the  discontinuance 
may  be  enlarged  by  the  tortious  alienation; 
as  an  alienation  by  feoffment  or  fine  of  thef 
particular  tenant,  claiming  under  the  dis-^ 
contintiance. 

So  when  there  are  in  the  same  person 
distinct  rights  of  entry,  uiider  distinct 
estates,  or  distinct  titles  (y\  the  owner  may 
enter,  so  as  to  save  his  more  remote  estate, 
when  the  time  arrives  at  which  that  estate 
is  to  confer  a  right  to  the  possession,  al- 
though he  neglected  to  enter  to  save  his 
right,  vmder  the  more  immediate  estate  {w). 
This  is  more  particularly  important,  in  the 
case  of  titles  depending  on  cross  remainders, 
since  the  right  may,  in  that  case,  exist  under 
som6  of  the  remainders,  though  it  be  barred 
as  to  others  of  them« 

A  tenant  in  tail  demises  for  years,  and 
then  conveys  in  fee,  and  a  fine  is  levied  by 
the  alienee.  It  will  deserve  consideration 
whether  the  issue  have  two  periods  of  claim  j 
one  after  the  term,  as  well  as  one  during 
the  term  (x).  It  may  be  contended  they 
have  the  two  periods  for  claim:    the  first 

(o)  Shep*  Touch.  32.  more    remote    estate.       Mr, 

{to)  See  Plowd.  372 ;    and  Cruise  thinks  he   may ;  but 

query  if  the  person  who  has  the  Cii'ee  he  puts  is  not  full  ill 

the  present  right,  and  is  bar-  point.  See   Cruise  an   FineSp 

red,  can  claim  under  the  more  p.  214. 

remote  estate.     Cailine   and  (x)  See   Co.   Litt    298  a ; 

Western,  J.  denied  that  he  can  Salvin   v.    Clerky  Cro.  Car« 

make   any  claim    under   the  156. 

s  2 
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on  the  ground  that  they  are  not  bound  by 
the  term,  the  second  on  the  ground  thafc 
the  heirs  have  a  right  to  enter  on  the  de- 
termination of  the  term.  This  case  is  dis- 
tinguishable from  Salvin  v.  Clerk.  In  that 
case  the  estate  for  life  caused  a  disconti- 
nuance ;  and  the  reversioner  had  only  one 
title,  and  one  period  for  avoiding  the  fine. 
[  2^11 1  ^^^  point  now  under  discussion  is  equally 
applicable,  when  the  same  {>erson  has  two 
distinct  estates  ;  as  in  tail,  and  in  fee  ;  or  for 
life  and  in  fee. 

Secondly.  If  the  right  devolve  on  an  in- 
fant, or  other  person  under  disability,  it  id 
sufficient  that  he  enter  within  five  years 
after  his  disabilities  are  removed  {y).  But 
if  there  are  several  disabilities,  existing  in 
the  same  pferson,at  one  and  the  same  time(;2), 
or  there  are  several  disabilities  arising  at 
different  periods,  and  one  of  them  succeeds 
the  other  without  any  interval,  (as  is  the 
case  of  infancy  and  imprisonment,  or  in- 
fancy and  marriage  (a],  and  consequently 
coverture  during  infia.ncy,)  the  fine  will  not 
run  while  any  one  of  these  disabilities  con- 
tinues. Or  if  there  be  a  succession  of  dis- 
abilities in  distinct  persons,  having  succes- 
sive rights,  under  the  same  estate^  as   in   the 

(y)  Stot  7  Hen.  IV.  c.  24.         (a)  Hulm  v.  Heylock,  Cro. 
s€c.  5.  Jac.  200. 

(z)  Plowd.  375. 
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case  of  an  ancestor  and  heir^  the  fine  will 
-not  run  against  the  ancestor  or  the  heir^ 
while  any  disability  continues.  But  though 
the  fine  never  began  to  run  against  the 
ancestor^  by  reason  of  his  death,  while 
labouring  under  some  disability,  it  may,  not«* 
"withstanding  the  doubt  formei  iy  entertained 
on  this  point  (6),  begin  to  run  against  the 
heir^  if  adults  &c.  at  all  events  from  the 
time  at  which  his  disabilitfes,  if  any> 
cease  (c). 

Thirdly.  Whenever  a  fine  begins  to  run 
against  a  person,  it  will  continue  to  run  [242] 
against  him,  and  in  case  of  estates  of  in- 
heritance^ either  in  fee,  or  in  tail,  &c.  against 
his  heii^,  and  in  case  of  chattel  interests^^ 
&c»  against  his  executors^  &c.  notwith^ 
standing  any  subsequent  disability  {d).  And, 
therefore,  if  the  five  years  commenceagainst 
a  person  who  is  adult,  &c.  they  will  conti- 
nue to  run  against  that  person,  though  he 
becomes  imprisoned,  insane,  &c. ;  and 
though  he  dies  either  free  from  any  dis- 
ability, or  under  a  disability,  leaving  for 
his  heir,  issue,  or  personal  representative, 
a  person  who  is  either  an  infant,  under 
coverture,  insane^  or  imprisoned,  or  though 
he  dies  intestate,  and  no  letters  of  administra^ 

(h)    Cotton's  case,  2  Inst.  (rf)  Doe  r.  Jones,  4  T.  Rep. 

519.  1  Ler.  211.  801. 

[c]  Dillon  V.  LemoHy  2  HU  Stoweil   v.    Zouck^    Plow. 

inftck.684.  SM, 
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tiQn  are  taken^  the  five  years  nonrclaim  will 
continue  to  run. 

It  follows,  that  in  investigating  a  title^, 
depending  upon  non-claim,  the  first  inquiry 
to  be  made,  is  for  the  time  at  which  the 
right  of  entry,  &c.  commenced  ;  the  second, 
whether  the  person  then  intitled  to  enter, 
had  a  particular  estate,  or  an  estate  in  fee-r 
simple ;  thirdly,  whether  he  at  that  time 
laboured  under  any  disability  ;  and  if  he 
did,  then,  fourthly,  at  what  time  that  dis- 
[  245  l^^i^i^y  ceased  ;  and  if  the  person  died  under 
a  disability,  then,  fifthly,  whether  the  right 
devolved  on  a  person  who,  at  that  time, 
was  adult,  &c.  or  laboured  under  some  dis- 
ability ;  and  if  so,  then,  sixthly,  at  what 
time  that  disability  ceased,  and  so  on.  And 
if  the  person  against  whom  a  fine  has  run, 
had  only  a  particular  estate,  the  inquiry 
must  be  extended  still  further.  First,  to 
ascertain  whether  the  particular  estate  is 
determined  ;  and  if  it  be  determined,  then 
to  whom  the  remainder,  &c.  belonged  ;  and 
whether  that  person  at  the  time  when  his 
right,  under  the  remainder,  &c.  commenced, 
laboured  under  any  disability  of  asserting 
his  claim  :  and  so  on,  mutatis  mutandis,  till 
it  can  be  shown  that  each  person  who  had 
any  estate, either  under  the  first  or  any  other 
more  remote  estate,  has  suffered  the  statute 
of  non-claim  to  run  against  his  title>  9nd 
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Inur  the  same.    Till  this  can  be  shown  the 
title  will  be  defective. 

Sometimes,  however,  by  calling  in  the 
aid  of  a  tenant  in  tail,  or  the  heir  in  tail^ 
so  as  to  obtain  his  concurrence,  as  vouchee 
in  a  common  recovery,  this  person,  though 
barred  by  the  operation  of  the  statute  of 
non-claim,  may  enable  the  person  in  pos«- 
session  to  make  a  good  title  against  those 
who  have  any  right  existing,  under  more 
remote  estates,  either  in  remainder  or  rever- 
sion (e). 

Sometimes  one  of  the  statutes  of  limita^I  244  ] 
tion,  and  the  statute  of  non-claim  on  a  fine, 
may,  at  the  same  time,  be  running  against 
the  same  claimant ;  and  if  he  be  barred  by 
either  means,  it  is  sufficient. 

In  general  the  fine  will  cause  the  bar,  as 
the  bar  under  the  fine  is  complete  in  five 
years  from  the  time  the  fine  begins  to  run. 
The  bat-  is  always  effected  by  the  fine,  when 
the  fine  and  the  statute  of  limitations  begin 
to  run  from  the  same  period.  It  may 
sometimes  happen  that  the  bar  under  the 
statute  of  limitations  is  complete,  before 
the  fine  begins  to  run,  or  at  least  before  the 
bar  under  the  fine  is  accomplished.  Thus 
suppose  A.  is  tenant  in  tail  and  free  from 
disabilities,  and  the  statute  of  limitations 
begins  to  run  against  him,  and  he  then  dies, 

{€)  Supra,  126.  139. 
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leaving  an  infant  of  the  age  of  one  year/ 
and  a  fine  is  levied  with  proclamations. 
The  fine  will  not  begin  to  run  against  the 
infant  until  he  be  of  age,  but  the  statute 
will  continue  to  run  notwithstanding  the 
minority  of  the  issue.  So  also  the  statute 
of  limitations  may  have  run  for  a  given 
time^  say  sixteen  years  or  upwards,  so  as  to 
efifect  a  bar  before  the  five  years,  under  the 
statute  of  non-claim )  shall  be  complete. 

No  title  requires  a  more  minute  investi- 
gation than  a  title  depending  on  non-claim. 

Whoever  deduces  a  title,  and  relies  on  a 
fine  and  non-claim  as  its  support,  must  be 
[  245  ]  prepared  to  show  by  clear  and  distinct 
evidence,  that  the  fine  has  performed  its 
office,  of  bar,  by  non-claim,  against  all  per- 
sons who  might  have  claimed  in  opposition 
to  the  fine. 

Whoever,  therefore,  levies  a  fine  with  an 
intent  to  gain  a  title  by  non-claim,  should 
endeavour,  by  all  means  in  his  power,  to 
ascertain  the  persons  who  are  to  be  affected 
by  the  operation  of  the  fine ;  that  he  may 
be  able  to  show  at  what  time  the  fine  has 
completed  the  title,  under  the  statute  of 
non-claim. 

These  observations  are  applicable  only 
as  between  a  purchaser  and  seller.  As  be- 
tween adverse  parties,  the  person  who  claims 
in  opposition  to  the  fine,  must  adduce  evi- 


dience,  td  bring  himself  within  the  excep- 
tion of  the  statute  ;  so  as  to  save  himself 
from  the  bar  of  the  statute.  In  short,  the 
burthen  of  the  proof  lies  on  him.  The  fine 
is  presumptively  a  bar  after  five  years  non- 
claim,  till  the  contrary  shall  be  shown. 

Before  a  right  is  asserted  in  opposition  to 
a  fine,  it  is  proper  to  consider  very  atten- 
tively, whether  the  claimant  has  a  right  to 
avoid  the  fine,  merely  by  entry,  or  by  action. 
-  In  all  cases,  it  is  apprehended,  (except 
two,  namely,  1st,  a  discontinuance  by  the 
iilienation  of  tenant  in  tail,  either  by  force 
of  the  alienation,  or  by  reason  of  a  warranty  ; 
or,  fidly,  a  descent  which  tolls  entry,)  theC346  3 
claimant  may  enter.  In  the  case  of  a 
discontinuance  (/'),  or  a  descent  which  tolls 
entry  {g)y  he  cannot  enter.  He  is  driven  to 
his  real  action.  And  as  the  claimant  is  now 
bound  (A)  to  prosecute  his  entry  or  Iiis  claim, 
within  one  year  after  his  entry  or  claim  is 
made,  (unless  he  can  make  a  new  entry  or 
claim  within  five  years,  for  this  is  the  con* 
struction  of  the  statute,)  he  may,  by  mistak-^ 
ing  his  remedy,'  as  by  making  an  entry  and 
prosecuting  an  ejectment,  instead  of  bring* 
ing  his  real  action,  lose  his  right :  for  if  he 
should  enter  towards  the  end  of  the  fiv^ 
i,  and  be  non^suited  in  his  ejectment, 


If)  litu  8.  692.  ^  -  (A)  4  Anne,  c.  16,  s,  16. 

f^)  Ibid.  f.  885. 
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on  the  ground  that  he  had  merely  a  right 
of  action^  and,  not  a  right  of  entry  ;  and  the 
five  years  should  elapse  before  the  non- 
suit, he  might,  unless  he  shall  take  the  pre- 
cautions which  are  recommended^  be  de- 
prived of  all  remedy,  since  his  claim  made 
and  action  brought,  after  the  five  years  are 
expired,  will  be  too  late. 

In  all  doubtful  cases,  therefore,  the  party 
«  shoiild  prefer  a  real  action  to  an  ejectment ; 
or  if  he  bring  an  ejectment,  as  the  more 
easy  remedy,  he  should  also  make  his 
claim,  and  within  the  year  prosecute  his 
real  action. 
[  247  ]  ^o  fi>^6  with  proclamations,  which  re- 
quires to  be  avoided  by  entry,  can  be  avoided 
without  an  actual  entry,  and  this  is  the 
only  case  in  which  an  actual  entry  [%)  is  now 
requisite.  That  an  entiy  may  be  effectual 
to  avoid  a  fine,  it  must  be  made  for  that 
expressed  and  declared  purpose  (J). 

It  is  not  universally  true  that  a  fine  with 
proclamation3  cannot  be  avoided  without  an 
aqtual  entry.  The  rule  is,  merely,  that  when 
a  fine  with  proclamations  is  levied,  and  there 
is  a  right  of  entry,  no  ejectment  can  be 
maintained,  without  an  actual  entry  to  avoid 
the  fine,  and  the  demise  in  the  ejectment 

(i)  Berrington  v.  Park'  {j)  Clerke  v,  PowelL  1 
Jiursf,  2  Sir.  1080,  4  Bro.  P.  Saund.  al9.  Williams^t  note. 
fi.  bS.  1  Modi.  10. 
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must  be  laid  on  some  day  subsequent  to  the 

mtry. 

A  fine  with  proclamations  must  be  avoid- 
ed by  an  actual  entry,  as  the  means  of  lay- 
ing a  foundation  for  an  ejectment ;  while  a 
fine  at  the  common  law  may  be  avoided 
without  an  actual  entry,  and  the  confession 
of  lease,  entry  apd  ouster  will  be  sufficient 
(A:).  In  one  case  the  statute  has  application 
so  as  to  make  a  lawful,  that  is  an  actual, 
entry  absolutely  necessary.  In  the  other 
pase  the  statute  is  irrelevant,  and  the  rules 
of  the  common  law,  as  modified  by  modern 
practice,  supersede  the  necessity  of  an 
actual  entjy. 

But  though  lease,  entry  and  ouster  are 
confessed,  there  are  three  instances,  in  which 
the  confession  does  not  preclude  the 
right  of  the  defendant  to  dispute  the  com-- 
petency  of  the  remedy  by  ejectment ;  for 

1st.  When  a  fine  with  proclamations  is 
levied,  and  the  seisin  is  devested^  (for  this 
is  essential,)  the  defendant  may  put  the 
plaintiff  to  prove  an  actual  entry,  before 
the  day  of  the  demise  laid  in  the  ejectment. 

2dly.  When  the  entry  is  tolled  by  des- 
cent; or 

3dly.  When  there  is  a  discontinuance,  so 
that  a  real  action,  and  not  an  ejectment,  i$ 
^he  proper  remedy,  the  defendant  may  npni: 

(k)  Supra,  218. 
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suit  the  plaintiff  in  the  ejectment/  on  the 
ground  that  no  ejectment  lies.  And  yet 
the  confession  of  lease,  entry  and  ouster,  if 
carried  to  its  utmost  extent,  would  enable 
the  parties  to  try^the  mere  question  of  title, 
since  the  confession  of  the  lease  is  the 
admission^  in  strictness,  of  an  actual  seisin 
in  the  plaintiff  ^s  lessors. 

And  no  one,  except  the  person  who  is 
the  owner  of  the  reversion  when  the  fine  is 
levied,  or  his  heir,  can  take  advantage  of  a 
forfeiture  incurred  by  levying  the  fine. 
The  right  of  entry  for  the  forfeiture  cannot 
be  transferred  to  an  assignee  (/). 

And  if  an  entry  made  by  the  person 
entitled  to  a  particular  estate  is  effectually 
made  and  prosecuted  with  success,  so  as  to 
avoid  the  fine  as  against  himself;  his  entry, 
(with  the  exception  of  an  entry  by  tenant 
for  years,  when  the  persons  entitled  in  re- 
mainder or  reversion  have  only  a  right  of 
action  {m) — ),  will  restore  the  seisin  of  all 
persons  in  remainder  or  reversion,  expectant 
on  his  estate.  Of  consequence  no  bar  by 
non-^claim  can  ever  be  set  up  under  the 
same  fitie  :  but  the  persons  in  remainder  or 
reversion  may,  when  their  estates  become 
estates  in  possession,  enter  as  if  no  fine  had 
been  levied  (fi). 

'(/)  JVim  ▼.  5M«rf ,  12  Eiit,         («)  Williamg*!  notes    to  1 
444.  Saund.  319. 

(m)  Litt  •.411,  Hawk.  Co. 
y  it.  337. 


In  re^rd  to  actions  to  avdid  a  0m,  H  is 
sufficient  that  the  action  shall  be  commenc«>- 
ed  within  the  five  years,  although  judgment 
be  not  obtained  till  a  subsequent  period. 
The  action  must  be  pi^osecuted  with  effect, 
or  a  new  action  brought  within  the  five 
years  :  for  if  an  action  be  brought  and  di8-[  248 1| 
continued,  and  the  five  years  elapse  before 
another  action  is  brought,  the  non-^^claint' 
will  be  a  bar. 

Let  it, be  remembered  that  an  entry  or 
action  is  necessary  only  when  a  title  is  le- 
gaL — ein  cases  of  fines  levied  of  tpist  estates^ 
the  fine,  as  against  the  cestui  que  trust ,  must 
be  avoided  by  a  bill  in  equity :  at  least* 
unless  the  legal  eftect  of  the  fine  be  avoided 
by  the  entry  or  action  of  the  trustee  ;  and 
if  the  trust  affects  the  iand  and  not  the  per^ 
soity  the  proper  remedy  is  an  entry  or 
action  by  or  in  the  name  of  the  trustee. 
But  on  this  point  query,  and  see  1  Cruise^ 
303. 

So  the  fine  itself  may  be  avoided  for 
error  in  the  fine  :  and  if  the  fine  be  avoided, 
-the  proclamations,  and  consequently  the 
operation  of  the  fine,  as  a  bar  by  non* 
claim  will  be  also  avoided. 

So  if  there  is  any  irregularity  in  the  pro- 
clamations, though  the  fine  remains  in  force, 
{q)  it  cannot. have  any  effect  under  the  sta- 
tute of  non-claim. 

(o)  Dyer  1S2  b,  216  a. 


And  in  the  case  of  a  fine  levied  in  Wefet-* 
minster-hall,  of  lands  in  ancient  demesne^ 
the  fine  may  be  avoided  by  writ  of  disceit. 
[  249  ]  On  the  rule  propounded  by  Lord  Bacon, 
'*  non  potest  adduci  except io  ejusdem  rei  cujus 
*^  petit ur  dissolutioy^  no  non-claim  will  run 
.  against  the  lord  upon  this  particular  fine  {p) ; 
but  under  a  second  fine  levied  of  these  lands 
in  the  court  at  Westminster/  with  procla-* 
mations,  non-claim  for  five  years  will  bar 
the  lord  of  his  remedy  by  a  writof  disceit  [q). 

A  fine  to  be  avoided  by  a  writ  of  error  is 
merely  voidable ;  while  a  fii>e  levied  in  a 
court  which  has  no  jurisdiction  (as  in  the 
case  of  a  fine  levied  ;n  the  court  of  West- 
minster of  lands  within  a  peculiar  jurisdic-^ 
tion,  as  a  county  Palatine,  &c.)  is  actually 
void  (r).  And  a  fine  which  is  actually  void 
{s)  can  never  be  a  bar  by  non-claim,  nor  is 
an  entry  or  claim  necessary  on  account  of 
the  fine. 

It  remains  only  to  be  observed,  that 
care  should  be  taken  to  see  that  the  procla- 
mations appear  regular  on  the  record,  and 
pursuant  to  the  statutie.  As  the  proclama- 
tions can  be  made  only  under  the  statute^  a 
fine  levied  in  some  courts,  as  courts  of  an- 
ent  demesne^  &c.  cannot  be  proclaimed,  and, 

(p)  Plowd.  370,  b.  Cock'  gin;    Owen  21,  Bac.  Law  Tr.. 

fiMwi  V.  Fdrrer,  T.  Raytn.  4(51.  39.  2  Inst.    518 ;  T.    Kaym. 

Zaueh  y.   Thompson^  I  Lord  4C2. 
Baym.  177.  (r)  4  Inst.  205,  223. 

iq)  SeePlowd.S70,b.inmar.  {s)  2  Inst.  518,  523. 


OK    FINES. 


as  a  consequence,  they  cannot  operate  either  [  250  ] 
by  non-claim,  or  as  a  bar  to  the  issue  in 
tail.  (0. 


*In  the  observations  already  offered  on 
iines^  a  summary  view  has  been  taken  of 
this  important  learning.  The  student  is 
recommended  to  pursue  the  subject  in  those 
books  which  are  written  professedly  on  this 
assurance,  including  the  chapter  on  Jines  in 
Sheppard's  Touchstone. 

With  a  view  to  the  immediate  business  of 
the  practical  conveyancer,  the  following 
points  will  be  considered  : 

1.— By  whom  («)>     .  u    i     •  j 

2.-.TO  whom  (z;)^  ^""^  "^^^  ^^  ^^^^^^- 

3. — In  what  court  (w). 

4. — On  what  writs  (x). 

5. — Of  what  parcels  (y). 

6.— By  what  names  (z). 

7- — The  parts  of  a  fine  (a). 

8.— At  what  time  a  fine  is  complete. 

First,  As  a  conveyance  (A). 

Secondly,  As  operating  under  the  statute 
of  proclamations,  either  as  a  bar  to  issue  in 
tail,  or  by  non-claim  (c). 

(0  JEhmt  V.  Bourne,  1  Salk.  (y)  Infra,  2G9. 

339.  it)  Infra,  270. 

(«)  Infra,  251.  (a)  Infra,  273. 

(9)  Infta,  266.  (b)  Infra,  201. 

•    (to)  Infra,  26&  (c)  Infra,  295. 

(x)  Infra,  268. 
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9--»-The  difference  bfetweeri  a  fine,  a^ 

Firsts  A  conveyance  (d), 
[  251  ]     Secondljf^  An  estoppel  (0- 

Thirdly^  A  bar  to  issue  in  t^il  {/). 

Fourthly^  A   bar   under   the   statutes  of 
non-claim  (^). 

10.^ — On  what  fines  uses  may  be  declared 
<A). 

1 1  .-<rBy  whom  the  uses  of  a  fiiift  may  be 
declared  (i)* 

12.-^-Of  resulting  uses  [j). 

13. — Of  deed^  leading  ;  and 

14. — Of  deeds  declaring  the  uses  of  a  fine 

1#  By  whom  a  Fine  may  be  levied^ 

With  the  exception  of  the  king,  and  cor- 
porations aggregate  of  many,  a  fine  may  be 
levied  by  all  persons  either  alone  or  jointly 
with  others ;  even  infants,  idiots,  and  mar- 
ried women,  may  levy  fines.  Infants  or 
idiots  ought  not,  however,  to  be  permitted 
to  levy  a  fine,  (with  the  exception  of  an  in- 
fant who  is  a  trustee  within  the  pro- 
visions of  the  7  Anne,  c.  19. — (/) — ) ;  but, 
having  levied   a  fine,  it  will  be   good  (iw)  : 

\d)  Infra,  396.  0)  In^i^  316. 

(e)  Infra,  aOl.  (k)  Infra,  Vol.  11. 

(/)  Infra,  306.  (t)  Ex  parte  Maif,  3  ^i* 

(m)  Cavendish  v.  Wor^UfB 


\ 


(ff)  Infra,  300. 
(X)  Infra,  316. 


(i)  Infra,  31 1.  cited  12  Co.  .133. 


with  the  saving  that  aril  infant  mfty,  during 
hia  niin^rity,  reverse  t  fine  levied  Hy  hini 
while  an  infant  («).  The  trial  of  infancy 
must  be  by  inspection  of  the  judges  of  the  ^^^  -« 
court  in  which  the  fine  is  levied;  biit  tHe^  -* 
court  will  receive  evidence,  by  examination 
of  witnesses^  as  the- godfather  and  god- 
mother {o\  church  books,  &c.  (/»),  to  assist 
thetr  Judgment*  And  if  the  inspection 
take  place  during  the  minority^  the  reversal 
fouiided  on  that  inspection  may  be  subse- 
quent to  the  period  of  itiajority  (q) :  and  it 
may  be  at  the  instance  of  the  party  bim« 
self  or  his  kcir ;  and  by  the  heir,  notwith-^ 
standing  the  conusor  dies  during  minority. 
To^ secure  to  the  infant  the  benefi^t  of  his 
nonrage^  the  inspection  may  be  recorded 
before  the  fine  is  engrossed  {a). 

In  case  an  infant  becomes  adult,  or  dies 
before  inspection,,  the  heir  is  without  re^ 
medy  (r). 

The  fine  of  idiots  is  also  binding  on  them 
Mid  their  heirs.  There  are  not  any  legal 
means  of  avoiding  this  fine*  Although  the 
QOniisor  in  the  fine  be  found  to  have  been 
an  idiot^  a  nativiiate  (s)^  the  fine  will  be 
deemed  good  at  law.     It  is  immaterial  also 

(«)  17  A«s.  17:  2    Roll.  (a)   Co.  Litt.   181,    Keke- 

Alif.    16;    Anne   ttung0e^$  wicn*s  case. 

€ase,  12  Co.  122.  (a)  Moore,  1731 

M  Bro.  Ab.  l&ror,  pi.  eO.  (r)  2  K.  Ab.  15.  l2Co.  12Z 

{p)  2  It.  Abr.   573.  Jme  (s)  Mmsfield^t  cau,  12  Co. 

HungateU  Hose,  12  Co,  122.  123. 
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whether  the  fine  is  obtained  from  an  idfotf# 
or  from  a  person  under  a  temporary  depri- 
vation* of*  intellect-  The  law  is  the  same 
with-^regard  to  those  who  have  lost  their 
[^^53] understanding,  as  to  natural  idiots  who 
never  had  any  {t). 

In  some  cases  («)  equity  has  relieved  by 
decreeing  a  re^conveyance.  In  another  case 
it  relieved  against  a  fine  levied  upon  a  pos-^ 
session  obtained  under  a  forged  deed  {v}. 
And  Lord  Hardwicke  observed  though  a 
fine  has  been  levied,  yet  if  it  has  been  under 
circumstances  of  fraud,  the  court  ought  to 
prevent  the  stealing,  away*  an  estate  'in  this 
manner  {w). 

Persons  who  are  born  deaf,  dumb^  and 
blind  {x),  are  in  the  same  predicament  with 
idiots.  Persons  deprived  of  only  one  or  tw0 
sensesj  and  who  could  express  their  mean- 
ing by  writing,  or  signs,  have  been  allowed 
to  be  competent  to  levy  fines (y). 

Nor  can  duress  of  imprisonment,  ov  the 
like,  be  alleged  at  law  as  an  answer  to  the 
operation  of  a  fine  {z). 

The  rule  of  court  (a),  which  requires  an 

affidavit  of  one  of  the  commissioners,  before 

[  254]  whom  a  fine  is  acknowledged,  that  the  par-* 

(0  4  Co.  124.  (jt)  Co.  Lilt.  42,  b. 

(m)  2  Veru.  678.  (y)  ElliotVs    case^  Carter,. 

(v)  Cartwright  v.  Pultneiff  M. 

2  Atk.  iGi.  («)  Chctwynd  on  Fines,  4llL 

(ic)  Baker    v.   Pritchard^  2  Tnst.  483,  Shep.  Touch.  0. 

ultoi  Hosier,  2  Atk.  387.  (a)  Hil.  17  Geo,  II. 
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ties  arc  of  age,  and  competent  understand^ 
ing,  has  given  great  protection  against  the 
frauds  formerly  practised,  in  obtaining  finei^ 
from  minors,  &c. 

'  A  fine  by  a  married  woman  alone,  without 
the  concurrence  of  her  husband,  ought  not 
to  be  received,  except,  perhaps,  under  pecu- 
liar circumstances,  as  where  her  husband  is 
banished  for  life  ;  or  as  in  M or eau^s  case  {b)^ 
where  the  husband  had  sold,  and  he  cove- 
nanted that  he  and  his  wife,  when  of  age, 
should  levy  a  fine.  She  attained  her  age  of 
21 ;  and  at  first;  refused  to  levy  the  fine.  Her 
husband  afterwards  went  abroad,  and  then 
she  consented  to  levy  the  fine;  and  her 
acknowledgment,  as  ^feme  sole^  was  received 
by  the  Chief  Justice  of  the  Common  Pleas. 
This  fine  was  levied  without  prejudice  to 
the  husband's,  right  to  avoid  the  same.  In 
short,  the  court  could  not  by  any  means 
preclude  his  right  to  question  the  validity 
of  the  fine.  -  All  the  Chief  Justice  did,  was 
to  enable  the  wife  to  bind  herself,  by  re- 
ceiving the  fine  from  her,  as  if  she  had  been 
zjeme  sole^ 

So  a  fine  from  a  married  woman  alone 
was  allowed  to  pass,  because  the  husband 
and  wife  had  conveyed,  and  the  purchase 

■    « 

Ih)  2  Blackst.  Rep.  1205. 
T    2 


» 
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money  was  paid,   and  the  husband  after* 

wards  became  non  compos  mentis  (c). 

In   Mrs.   Abney^a  case  the  husband  had 

become  bankrupt,  and  had  absconded  from 
his  creditors;    she  levied  a  fine  as  2^ feme 

sole,  and  the  court,  on  an  application,  re-- 
fused ah  order  that  the  fine  should  pass, 
but  Mr.  Justice  Heath  gave  his  allocatur  to 
the  fine* 

The  affidavit  of  acknowledgment  was 
made  by  one  of  the  commissioners,  and  had 
these  additional  clauses.  ^'  And  this  depo^ 
nent,  the  saiid  W.  A.,  forthei:  saitb^  that 
he  vevily  believes  the  said  £•  A.  is  not  a 
single  woman,  but  the  wife  ojf  R.  A.  late 
of  &c«  brkkn2aker>  dealer  and  ehap^ 
man  j  and  that  a  commission  of  bankrupt, 
undev  the  great  seal  of  the  United  King- 
dom, bearing  date  at  Westminster,  the 
9th  doy  of  August,  1805,  was  duly  issued 
^  against  the  said  R.  A.,  and  that  he  was 
^^  thereupon  found  and  declared  a  bank* 
^^  rupt ;  and  that  he,  this  deponent,  has 
^<  been  informed^  and  believes,  that  the 
'^  said  R,  A.  never  surrendered  himself 
^^  under  the  said  commission,  but  abscond- 
^^  ed,  and  fled  beyond  tb^  seas,  to  some 
^'  part  of  Norti^  Amorica.  And  this  depo* 
^^  nent  further  saith,  that  the  said  £•  A.,  at 

(c>  StHd  T.  ^«nf.    New  Rap.  312. 


M 


€€ 
4C 


ON    FINES.  t65 

^*  the  time  of  acknowledging  the  said  fine, 
^'  stated  to  this  deponent  and  the  said 
*V  S.  W.,  that  by  reason  of  the  before-mea- 
'^  tioned  situation  of  the  said  R.  A.  her 
*^  husband,  she  was  desirousi  and  intended 
to  acknowledge  the  said  fine,  and  pass  the 
premises  therein  comprised,  as  a  feme 
sole;  and  that  this  deponent  and  the 
said  S.  W.  took  her  acknowledgment 
provisionally,  and  subject  to  the  opinioa 
^'  and  direction  of  this  honourable  court, 
^^  whether  or  not  the  same  ought  to  be 
**  allowed  to  pass/^ 

Though  a  married  woman  ought  not  to 
be  allowed  to  levy  a  fine,  unless  her  husband  [  255] 
joins  as  a  party ;  yet  if  she  levy  a  fine  as 
if  she  were  a  Jeme  soie,  in  other  words, 
without  disclosing  by  the  record,  that  she 
is  under  coverture,  this  fine  will  be  good 
against  her  and  her  heirs  ((/},  unless  it  shall 
be  avoided  by  lier  husband.  He  may  avoid 
it  during  coverture.  When  avoided  by 
him  during  coverture,  the  fine  will  be  also 
avoided  against  the  wife  and  her  heirs  (e)  -, 
and  it  is  said,  a  husband  entitled  to  be 
tenant  by  the  curtesy  may,  pro  interesie  sua, 
avoid  a  fine,  even  after  the  death  of  his 
wife. 

And  when  it  appears  by  the  record,  that 

(d)  Co.  litt.  4r(,  a;  2  ttoll.         (r;  C%  Liti.  40#  a. 
Ab.20;Per1c,«.20;  Sbep.T.|7. 
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a  fine  is  levied  by  a  married  woman,  for 
example,  by  A.  the  wife  of'  B.,  without 
the  concurrence  of  her  husband,  this  fine 
will  be  voidable  for  error,  apparent  on  th^ 
record.  It  may  be  avoided  accordingly, 
even  by  the  wife  or  her  heirs.  Under  these 
circumstances  her  fine  is  said  to  be  merely 
void  {J').  And  if  a  fine  executory  shall  be 
-  levied  by  a  woman  as  a  feme  sole^  and  ex- 
ecution be  sued  against  husband  and  wife, 
and  she  be  received  for  his  default,  she  may 
defeat  the  fine,  by  showing  her  coverture, 
£256  ]It  is  said,  this  is  for  the  benefit  of  her  hus- 
band ig).  , 

Marriage  by  a  woman  after  she  has  ac- 
knowledged a  fine,  will  not  avoid  the  fine. 
It  may  be  made  out  in  her  name  as  a  Jhne 
$ole{h). 

And  a  fine  levied  by  a  husband  and  wife 
will  remain  in  force,  notwithstanding  the 
'  marriage  between  them  should  be  dissolved 
by  a  divorce  (t). 

It  is  observable,  that  as  fines  are  binding 
on  idiots,  &c.  ;  and  also  on  infants,  unless 
avoided  during  minority  ;  and  by  married 
women,  unless  avoided  during  coverture ; 
deeds  executed  by  them  declaring  the  uses 
pf  these  fines  are  also  supported.     So  long 


</)  Siderf.  122.       ' 
{g)  Co.  Reading.  7  Co.  litt. 
353. 


(A)  Shep.  T.  18. 
(f  j  2  Ro.  Abr.  20. 
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ftsrthe  fine,  which  is  the  principal,  remains 
in  force,  the  deed  of  uses,  which  Is  only  the 
aiccessary,  will  continue  to  be  effectual  Ij). 

Particular  persons  by  whom  fines  may 
be  levied,  and  whom  it  will  be  proper  to 
notice,  are 

The  qtieen  (A:),  whether  sole  or  consort, 
except  a  queen  regent. 

Sole  corporations  (/).     And  though  eccle^ 
siastical  persons  \ni)   are    restrained    from  [257] 
alienation,  their  fines  are  good  against  them- 
selves (n),   and  voidable  only  and  not  void 
as  against  their  successors  (o). 

Persons  attainted  of  treason  or  felony  {p)y 
may  levy  fines  to  bind  themselves  and  their 
heirs,  not  the  king  or  lord.  So  a  fine  by 
an  alien  will  be  good  as  against  all  person^ 
except  the  king  ;  and  against  him  till  office 
found  {q).  Also  persons  outlawed  in  per- 
sonal actions  may  levy  fiiies. 

Particular  persons  by  whom  fines  cannpt 
be  levied,  are. 

Firsts  The  King  (r).  The  reason  is  be-p 
cause  no  writ  of  covenant  can  be  brought 
against  him.     When  he  is  conusee  in  a  fine, 

{JD  Mctnsfield*scB8e,12Co.         [o)  Matfdalen   College  csaet 

123.  2  Co.  5a  10  Co.  42y  b.  11  Co.  78,  b. 

(ik)  Co.Litt.d,133a:Denfh         (p)  Shep.  T.  6;,  8   At^«'ize, 

on  Fmes,  12.  pi.  26,     West.  Symb.  s.  13.- 

(/)  Co.  Read.  7,  8.  (q)  Densh  Read,   on  Fines, 

(m)  1  Eliz.  c.  19.   13  Elis.  13 ;  Co.  Read.  s.  17. 
c.  10.  (r)  7  Co.  3i  Cro.  Car.  «6, 

(n)  CorLht.  45  u.  Supra,  97. 
235. 
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be  may  reader  the  laods^  nnd  thils  indi^ir 
rectly  levy  a  6p^.  J^  statnt^  law  be  in 
now  restrained  from  alienatioii,  otberwiw 
than  for  f^,  limited  period*  and  if)  particular 
cases. 

Secpndiy.  Corporations  agregate  of  mjRtny 
($).    6^t  according  to  1  ]Leon.  lQ4i  icorpo* 
[  ^58  ]  rations  of  this  description  may  levy  a  fine 
by  attprnj^y. 

This  i$  contrary  to  Lord  CqUc^s  opinioq 
in  bis  J^eadings.  He  observes,  that  the 
statute  de  mq4q  levqn4ijine$  requires  that  the 
parties  to  a  fine  shoi^ld  appear  personally 
before  the  judges.  These  observations 
apply  to  the  persons^  &c.  by  whom  fines 
may  be  levied,  in  respect  of  personal  or 
political  qualifications. 

It  is  also  to  be  considered,  by  whom  a^ 
fine  may,  pr  may  not,  be  levied,  in  poita  ^ 
estate^  9.nd  to  what  extent^  in  respect  of 
share. 

First.  That  a  fine  may  be  free  from  the  ob- 
jection, th%t  partes  ^ni$  nihUMuerfint,  there 
must  be  an  estate  of  freehold  in  one  of  the 
parties  (/).  Whether  it  be  in  the  conusor 
or  conusee  is  of  no  material  consequence. 
And  whether  this  estate  be  of  inheritance^ 
or  merely  of  freehold  (ti)  ;  and^  when  of 


(#)  Co.  Read.  7.  M  Focus     v.      SaUskwry^^ 

(I)  3  Wils.  240 ;  Drer,  21&  ;    H»rd.    4Q1  ;    DmUt'     caie. 
.2  Inst.  &2d;  ^Co.  128.  Dyer,  3,  b.  b  a  note: 
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freehold,  whether  it  be  of  a  superior  or  in* 
ferior  degree  ;  and  whether  it  be  by  right  or 
wroug  ;  andnotwithstaoding  it  be  grounded 
on  a  defeasible  title  (v) ;  and  whether  the 
lestate  of  freehold  be  in  possession^  or  in  re- 
version, or  remainder  {w) ; — is  of  no  con- [259  ] 
sequence.  Indeed,  a  fine  by  a  remainder- 
man, or  reversioner,  though  it  cannot  bar 
the  tenant  of  the  prior  estate,  while  he 
leontinues  in  the  seisin^  may  bar  strangers, 
and  operate  for  the  benefit  of  the  tenants 
jof  the  prior  estate  (  a?). . 

As  between  the  parties,  and  also  privies, 
such  as  heirs  and  issue  in  tail,  a  fine  will 
be  good,  although  the  freehold  is  not  in 
either  of  the  parties  {y).  But  as  against 
strangers,  in  other  words,  ^  the  rightful 
owners^  and  as  a  bar  by  non-claim>  the  fine 
piay  be  avoided  by  this  plea* 

This  is  considered  as  a  disability  from 
want  of  sufficient  tstate.  It  is  rather  a  dis« 
ability  to  levy  a  fine  for  a  particular  pur- 
pose, than  a  positive  and  absolute  incapa^- 
city.  A  fine  levied,  under  the  circumstances 
that  the  freehold  is  not  in  either  of  the 
parties,  has,  in  truth,  no  operation  on  tlie 
freehpld.    It  cannot  amount  to  a  convey- 

(t)  Carter  v.  Bamardisimif  Touch.  27.  Co.  litt  298,  a. 

1  P.  W.  50&.  Jenk.  Cent  2M. 

(«)  leak.  Ccot.  2&4  Si^^r^        (# )  Grant's  case,  10  0«  SO  $ 

229.  JoXnion  v.JBe/&ijity,  2  Leo.  36; 

(or)    7\fiff'«     ^9m,     Sbcp.  Jcnk.  Cent.  274. 
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ance,  because  there  is  not  any  estate  in  the 
parties  to  be  conveyed*  If  levied  by  a  mere 
stranger,  it  cannot  pass  any  estate,  though 
it  may  operate  by  conclusion  and  as  au  es-^ 
^  [260  ]toppel ;  and  if  levied  by  tenant  for  years, 
or  by  a  copyholder,  it  isu  forfeiture  of  his 
interest* 

The  persons  disqualified,  in  point  of 
estate,  from  levying  a  fine,  arCj 

First.  Persons  having  chattel  interests  {z)  j 
as, 
'   Termors  for  years. 

Tenants  for  uncertain  interests,  as  till 
(debts  are  paid. 

Tenants  by  statute  merchant. 

.-; staple. 

'. elegit. 

Tenants  at  will. 

Secondly.  Copyholders  (a). 

The  fines  of  all  these  persons  are  good  as 
against  themselves,  by  way  of  estoppel. 
These  fines,  however,  have  no  operation  to 
carve  out  9*  title  by  non-claim  grounded 
on  the  fine.  They  do  not  operate  even,  as 
a  conveyance  of  their  respective  estates,  but 
as  an  extinguishment  of  them.  That  a 
termor,  or  a  copyholder,  may,  by  means  of 
a  fine,  acquire  the  fee  by  non-claim,  a 
feoffment  should  be  made  to  gain  the  free- 
hold, and  the  fine  be  levied  at  a  subsequent 

(2)  3  Co.  77.  (a)  Co;  Copyh.  t.  55. 
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|>eriod  ij>\  and  as  of  a  term  mbsequent  to, 
and  not  preceding  the  feoffment,  and  so 
that  it  may  appear  from  the  record  that 
the  fine  was  preceded  in  date,  (measured 
by  the  return  of  the  writ,)  by  the  date  of 
the  feoffment.  When  a  fine  is  preceded  by 
a  feoffment,  the  fine  will  be  free  from  the 
objection  that  partes  Jinis  nihil  habuerunt :  [  261  ]| 
for  the  estate  of  freehold  is  acquired  by 
the  forcible  operation  of  the  livery  o£ 
seisin.       ' 

When  a  person  has  merely  a  right  of  ac* 
tion,  or  a  title  of  entry  (c),  or  a  contingent 
interest  {d),  he  is  not  in  a  situation  to  levy . 
a  fine,  so  as  to  make  a  conveyance.  Hi& 
fine,  if  levied  to  a  stranger,  will  be  void  as 
a  conveyance,  since  partes  nihil  habuerunt ; 
if  levied  to  the  pei^on  in  possession,  it  will 
operate  as  a  release  of  right ;  and  if  levied 
to  a  stranger,  the  person  in  possession  may 
take  advantage  of  it  as  an  estoppel  against 
the  conusor,  and  by  that  means  it  will 
amount  to  a  virtual  release,  or  rather  con- 
clusion of  his  title  (e).  For  this  reason,  a' 
person  having  such  right  or  title,  should 
take  care,  by  entry  or  action,  to  restore  his 

i 

(b\  Co.  Copyh.  ti.  55 ;  Mar-  thew^  Noy»  123.  Cro.  J.  175 ; 

garet  Podgtr's   case*  9    Co.  3  Co.  90  a ;  Supra  208. 
104  [d)  GrwufM  case»  10  Co.  S0» 

Focus  V.  SaiUbury,  Hardr.  3  Lev.  227. 
401 .  {e)  BmckUr's  ctse,  2  Co.  55. 

(e)  Buckler's  caae,  2  Co^b^  Palm.  305;  Weale  v.  Lower ^ 

Ward  V.  JUmieWf  alias  Wal-^  PollejLfen,  55. 
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seisin  before  he  levies  a  fine»  es:cfcpt  in 
those  instances  in  which  it  is  his  intention 
to  extinguish  such  his  right  or  title.  Per^ 
SODS  having  contingent  interests  should  also 
cautiously  refrain  fram  levying  a  fine  which 
imports  a  grant  in  fee^  unless  they  mean  to 
extinguish  these  interests*  They  may  levy 
£  2Gi  ]  fines  which  give  a  particular  interest^  as  for 
years.  When  the  intention  is  to  create  a 
particular  interest,  a  fine  for  years  will 
attain  the  end,  and  such  fine,  though  it  will 
bind  the  interest  when  vested,  will  not  con* 
elude  the  title  to  the  fee  (/' ). 

So  cestui  ^ue  trusts  have  no  freehold  at 
law :  they  have  a  freehold  in  equity.  A  fine 
by  a  cestui  que  trust  (g)  will,  as  against  the 
heirs  and  issue  in  tail,  have  the  same  operas 
•  tion  in  equity  as  the  fine  would  have  had 
oh  their  estates,  if  they  had  been  legal  and 
the  cestui  que  trust  bad  had  the  legal  estate  ; 
with  the  exception  only  that  a  fine  by  a 
cestui  que  trust  will  not,  it  is  apprehended, 
operate  as  a  discontinuance  against  persons 
in  reversion  or  remainder,  so  as  to  render 
their  interests  unalienable.  The  doctrine 
of  discontinuance  is  understood  to  be  con^ 
fined  to  legal  estates,  and  to  be  a  conse- 
quence of  the  rules  of  tenure.  At  law,  the 
fine  of  a  cestui  que  trusty  as  such,   will  not 

(/)  WtaU  w.  Lim9ff  Pol-     Ch.  Ga.  2C8;  SalislmryY.  Bm^ 
Uxl  55.  g^,  1  Ok  €a.  276;  Mttford's 

ig)  Uiffard   v.  Asbtey,    I     Pleadiogty  201 ;  SupM  23a 
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have  any  operation.  To  lay  a  proper  foun- 
dation for  any  legal  operation  of  a  fine  by 
a  cestui  que  trust,  he  ought  to  make  a  feoff- 
ment, that  his  fine  may  not  be  exposed^  as 
it  otherwise  would  be  (A),  to  the  objection 
that  partes  Jinis  nihil,  &c.  Many  fines,  levied  [  263  } 
with  a  view  to  gain  a  legal  title  by  non-claim 
are  open  to  this  answer,  and  are  not  to  be 
relied  on.  This  observation  has  equal  ap- 
plication to  fines  by  persons  entitled  to  thtf 
equity  of  redemption  of  lands  mortgaged  in 
fee,  if  they  are  to  be  used  as  a  bar  to  strai>» 
gers,  having  legal  interests.  It  is  well 
understood  that  a  fine  by  a  mortgagor,  or 
mortgagee  wilt  not  bind  the  other  party  (i). 

That  a  stranger  may  be  barred,  the  mort- 
gagee, as  having  the  freehold,  should  levy 
the  fine,  or  he  and  the  mortgagee  shoirld 
levy  the  fine.  A  fine  by  a  person  who  lw»  . 
merely  an  equity  of  redemption,  would  Ibe 
avoidable  by  the  plea  of  partes^  nihil,  &c. 

When  the  mortgagee  has  a  term  of  years,, 
and  the  mortgagor  retains  the  fee,  then  the 
fine  should  be  by  the  mortgagor,  and  not  by 
the  mortgagee. 

Let  it  be  remembered,  however,  that  a 
person  who  has  an  equity  of  redemption, 
may  levy,  and  often  does  levy,  a  fine  as  an 

assurance  by  way  of  alienation  as  distin- 

'  •  « 

(h)  Essay  on  Estates,  p.  5i;        (t)  1   Vent  82.   WMem  v.. 

Duke  of  York,  I  Vein.  132. 
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guished  from  a  fine  to  operate  by  way  of 
non-claim. 

Suppose  a  mortgage  in  fee,  and  then 
the  mortgagor  makes  a  feoffment  and 
levies  a  fine  to  a  stranger  to  the  use  of 
the  mortgagee,  without  his  concurrence^ 
would  the  plea  of  partes  nihil  avail  ?  On 
the  one  hand  it  may  be  said,  the  feoffment 
did  not  devest,  and  was  fraudulent ;  on  the 
other  hand,  that  sometimes,  a  mortgagor 
aware  of  a  defect  in  his  title,  is  anxious  to 
levy  a  fine  to  operate  by  non-claim  without 
disclosing  the  defect  to  the  person  who  has 
a  mortgage  in  fee  of  the  property.  Under 
these  circumstances,  he  should  levy  a  fine 
to  the  mortgagee,  and  declare  that  the  uses 
shall  operate  to  confirm  the  mortgage.  By 
levying  the  fine  to  the  mortgagee,  though 
ignorant  of  the  transaction,  the  fine  will  be 
kept  free  from  the  objection,  that  partem 
finis  nihily  &c.  &c. 

It  is  allowed  in  equity,  that  a  fine  by  one 
equitable  owner,  with  non-claim,  may  be 
pleaded  as  a  bar  in  equity  to  the  right  of 
another  equitable  owner  {j) :  and  that  a  fine, 
levied  by  a  person  claiming  an  equity  of 
redemption  in  fee,  may  be  a  bar  to  another 
person  who  has  a  right  to  that  equity  {ky 

It  is  observed  by  Mr.  Cruise  (/)  that  a  fine 


(j  )  1  Oh,  Ca.  49,  278. 
(^)  2  Freeman  2  L 


(/)  On  Pines,  106. 
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levied  before  entry  or  receipt  of  rent^  will  be 
void  on  the  same  principle, — viz.  want  of 
freehold. 

This  observation  must  be  understood 
with  the  qualification,  that  the  freehold  Ls  in 
some  other  person.  A  fine  by  a  person  who 
has  a  seisin,  in  point  of  fact,  as  by  actual 
possession  ;  or  in  law,  as  an  heir  on  the 
death  of  his  ancestor,  and  before  any  abate- 
ment by  a  stranger  {in)  ;  or  by  construction 
of  law,  as  a  person  who  is  intitled  to  the. re- 
version or  remainder  expectant  on  an  estate 
in  the  possession  of  his  tenant,  or  of  a  per- 
son connected  with  him  in  privity  of  estate  C  2^} 
may  levy  a  fine  with  effect.  In  all  these 
instances  the  freehold  is  in  the  person 
levying  the  fine,  and  the  plea  oi  partes  firm 
nihil,  &c.  will  be  irrelevant.  In  Lord 
Townsend  v.  Ash  (w),  the  persons  who  in- 
sisted on  the  efficacy  of  the  fine,  were  per- 
sons who  had  a  defeasible  title,  under  an 
estate  gained  by  adverse  possession.  They 
had  levied  a  fine,  but  having  levied  the 
fine  before  they  had  any  seisin,  in  fact,  or 
in  law,  the  fine  did  not  avail  them.^ 

And  a  fine  levied  under  a  possession  ob- 
tained by  fraud,  though  good  at  law,  has 
in  a  court  of  equity  beien  restrained  from 
accomplishing  its  object  (o). 

(m)  Htmtley  t.  Price^  Cro.  (o)  Cartwright  v.  PxiUeny, 

Eliz.  (So.  2  Atk.  .380.  Baker  y.  Pritch^ 

(11)  3  Atk.  336. .  anf.  2  Atk.  387. 
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Tenants  in  common^  coparceners^  and  jtfinf^ 
tenants,  have  an  ownership  only  in  their 
aliquot  parts,  and  the  operation  of  a  fine  by 
them^  will  be  confined  to  their  respective 
shares.  Though  joint  tenants  are  seised 
per  my  et  per  touiy  a  fine  levied  by  a  joint- 
tenant  of  the  intirety,  will  be  good  only  for 
a  moiety.  It  wHl  sever  the  joint- tenancy  {p). 

These  observations  apply  to  the  tenants 
of  this  description  only  while  the  joint- 
tenancy,  &c,  continues.  When  one  joint- 
tenant,  tenant  in  common,  or  coparcener 
disseises  his  companion,  and  by  that  means 
[  f6&  lacquires  a  sole  seisin  (q),  tlie  fine  will  ope- 
rate to  the  extent  of  the  share  acquired  by 
disseisin,  as  well  as  the  original  share. 
Whether  there  has  been  a  disseisin,  is,  fre^ 
quently,  a  question  of  fact,  and  i»  to  be 
collected  from  circumstances. 

Lord  Mansfield's  observations  fn  Doe  r. 
Prosser  {r),  on  this  point,  are  deserving  of 
particular  attention.  So  are  those  of  Lord 
Kenyonry  in  Peaceable  v.  Read  and  others, 
1  East,  568. 

And  it  is  concluded,  that  a  fine,  leried 
to  operate  by  non^laim>  may  ruin  as^  against 
one  joinfe-tenant^  tenant  in  commoih  or 
coparcener,  who  is  free  from  disabilities, 

(p)  1  Cruise,  IOC  6  Mod.  217.  1  Inst.  243,  b.  373,  b. 

45.  374  a. 

l9)Fatrc/amv.fifc«eA:teo»,  Fori     r.    tm4    Cmr»  0 

&BIIIT.26M.  ModU44. 

'  Dor    V.    P^$t$r,    Cof^  (r)  Cowp.  917. 
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ftlthotigh  on  account  of  disabilities  it 
cannot  run  against  another  joint-tenant, 
tenant  in  common,  or  coparcener  (s).  The 
point  is  decided  on  the  statute  of  limita-^ 
tions,  of  21  Ja.  1  ;  and  as  all  the  statutes  of 
limitations  are  made  in  pari  materiay  the 
decision  on  one  of  those  statutes  seems 
equally  applicable  to  the  others  of  them« 

2.  To  whom  a  Fine  snay  i>e  levied. 

All  persons  who  may   be  grantees  in  a 
deed  may  be  conusees  in  a  fine. 

The  king  may  be  a  conusee  {t). 

So  may  an  infant j  a  married  woman,  &c. 
And  when  a  married  woman  is  merely  a 
conusee,  it  is  not  necessary  that  she  should 
be  solely  examined  apart  from  her  husband^ 
for  she  cannot  be  prejudiced.  But  when 
there  is  a  fine  to  a  married  woman,  and  the 
render  is  from  her,  she  ought  to  be  solely 
examined,  since  the  render  may  be  a  preju- 
dice to  her[u). 

When  a  wife  is  merely  2;,  grantee  in  a  fine, 
the  fine  may  be  levied  to  her  alone :  but 
lier  husband  during  the  coverture,   and  on  [  266  ] 
his  death,  the  wife  herself,  may  avoid  the 
fitie  by  di  sagreeing  to  it ;   somay  her  heir 

(f)  Row      V.      Rawhian,         [uy  2 Itist.  515. 2Roll.  Abe 
2  Taunt  441.  ISupra,  207.  17.  (M)  pJ.  9. 

(I)  Densh.  12.  7  Co.  82. 

YOL.    I.  V 
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after  her  death  without  having  agreed  to 
the  fine.  When  the  wife  is  to  render  the 
lands,  it  is  apprehended  her  husband  ought 
to  be  a  grantor  jointly  with  her  in  the 
render. 

So  a  person  attainted  may  be  a  eonusee  in 
a  fine  (i). 

So  may  a  c^p^ration  sole  or  aggregate  {u)^ 

3.  In  what  Caurts  a  Fine  may  be  levied. 

Tlie  fine  must  be  levied  in  a  court  having 
jurisdiction  over  the  lands. 

A  fine  levied  in  the  court  of  Common 
Pleas  at  Westminster^  of  lands  in  a  county 
palatine,  is  coram  non  judice^  and  void  [x). 

So  is  such  fine  when  levied  of  lands  in 
WaleB,  8cc. 

On  the  other  hand^  a  fine  levied  in  the 
court  of  Common  Pleas  of  lands  in  ancient 
demesne^  is  not  void.  But  tlie  lord  will  have 
a  right  to  reverse  the  fine  by  a  writ  of  dis-^ 
ceit,  to  restore  the  lands  to  his  jurisdiction 
(y).  It  is  said  that  the  lands  are  not  within 
the  jurisdiction  of  the  superior  courts  {z). 
That  position  is  at  least  questionable.  If 
the  lands  are  not  within  the  jurisdiction, 
C  267]  how  can  the  fine  remain  in  force  between 


f 


9)  West.  Symbu  S15«  (y)  Supra,  S48. 

w)  Densh.  Read.  12.  {z\  I  Cruiie,  97. 

<x)  4  IdsU  205>  223. 


the  parties  ?  How  can  it  change  the  tenure^ 
even  for  a  time,  into  frank*fee  1  And  how 
can  a  second  fine  operate  even  as  a  bar  by 
non-claim  against  the  lord  t 

All  that  can  be  said  is,  that  as  between 
the  lord  and  the  tenant,  it  is  an  infringe- 
ment on  the  franchise  of  the  lord,  to  levy 
the  fine  in  any  other  court  than  that  of  the 
lord. 

So  a  fine  levied  of  copyhold  lands^  in  the 
court  of  Common  Fteas^  is  not  open  to  the 
objection  of  being  coram  non  judice.  Ttmt 
court  has  jurisdiction  over  the  lands,  though 
the  copyholder  ought  to  be  impleaded  in 
the  lord's  court.  This  is  said^  in  appHca-* 
tion  to  those  instances  in  which  the  coutt 
of  Common  Picas  has  jurisdiction  over  the 
lands,  as  far  as  they  are  of  freehold  tenure  ; 
80  tbti;  the  lord  may  implead  or  be  im- 
pleaded in  that  court. 

The  courts  in  England  have  no  jurisdiC'* 
tion  over  lands  in  Ireland  [a).  So  the  courts 
in  this  country  have  no  jurisdiction  over 
Imds  in  the  We»t  Indies.  Sometimes,  how- 
ever, a  fine  of  lands  in  the  W^st  Indies  is 
levied  in  the  courts  of  We&tminster-^baU. 
This  is  done  merely  because  the  courts  in 
the  plantations  respect  such  fine,  as  a  #pe« 
cies  of  solemn  conveyance. 

(a)  Dengh.  Read.  SL 
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Admitting  the  corn!  to  have  jurisdiictioki 
over  the  lands,  a  fine  may  be  levied  m, 
1.  The  court  of  Common  Pleas. 
[  268  ]     2.  The  court  of  King's  Bench  ;  at  least 
when  a  suit  is  depending  in  that  court  on  a 
-writ  of  err^r  from  the  court  of  Common 
' Pleas  (i).    And  a  fine  levied  in  the  cotirt 
'^oi  King's  Bench,  on  a  writ  returnable  in 
that    court,    is    voidable    only,    and    not 
;.void  (c). 

r    .3.  Courts  of  Great  Sessions  in  Wales.  Sec 
r34  and.35  Hen.  VIII.  c.  26.  s.  40. 
:     4.  Counties  Palatine,  viz. 

.  Lancaster;  seestat.  37  Hen.  VIII.  c.  I9. 
•  Chester  ;  see  stat.  2  and  3  Ed.  VI.  c.  28. 
.'43  Eliz.  c.  15. 

Durham;  stat.  5  Eliz.  c.  27- 
5.  Court  of  ancient  demesne. 
'-  6.  Inferior   courts,  by  usage,  confirmed 
by  act  of  parliament,   as   in  some  cities^ 
4>o roughs,  &c.  {d). 

4.  On  what  Writs  a  Fine  may^  he  levied. 

•    A  fine  may  be  levied  on  every  writ  by 
which  lands  may  be  demanded,  charged^  or 
hound ;  or  which  in  any  sort  concern  lands, 
as  a  writ  of 
3Iesne  ((?), 

[b)  1    Cruise    73.  Densh.         (d)  Co.  Read.  8. 
Read.  3.  (e)  lb.  10. 

{c)  Co.    Read.    8.  0  Vin. 
Abr.  rMM,  217.  '  '  t 
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Warrantia  chartas  (/*), 

I^e  consuetudinibus  et  servitits  (g), 

Quod  permittat  (A),  [  *69  ] 

;    Quid  juris  clamat  (i), 

Right  of  advowson  (/), 

Quare  impedit  (A), 

Assise  (/), 

Praecipe  quod  reddat  (m). 

Rights  close  or  patent  (n), 

Dower  (o),  - 

Covenant  (/>), 

Annuity  [q). 

Ifi  modern  practice  the  writ  of  covenant  * 
is  in  general,  and  almost  invariably,  made 
the  groundrwork  of  the  fine, 

5.  Of  what  Parcels  a  Fine  may  he  levied. 

A  fine  may  be  levied  of  all  things  of 
which  a  prcecipe  quod  reddat  will  lie  (r)  ; 
viz.  Ij  Land  in  all  its  varieties.  2,  Of  other 
things,  as 

Advowson, 

Right  of  presentation. 

If)  2  R.  Abr.  14.   (F.)  pi.  (»)  Hunf  v.  Bourn,  1  Salk. 

14.  340.  2  R.Ahr.  14.  (F.)  pi.  11. 

,    (j)  Ibid.  pi.  12.  (o)  2  R.  Abr,14.  (F.)  pK  20. 

(A)  Co.  Read.  10.  (p)    Co.   Read.   10.  2.  R^ 

(«)  2  R.  Abr.  15.  (F.)  pi.  22.  Abr.  14.  (F.)  pi.  9.  &  15  (G.l 

(.;)   I  Cruise,  18.  pi.  3. 

(k)  2  R.  Abr.  14.  (F.)  pi.  (q)  2  R.  Abr.  14.  (F.)  pi. 

13.  10. 

.    V)  ibid.  pi.  W.  (r)  Sbep.  Toacb.  p.  p. 

(m)*  Ibid.  pi.  19. 


970  on  riKxt. 

Rent'  charge^ 

Chief  renty 

Office, 
[270]     Things   in  prendre,  if  to  be  ascertaiiied 
with  sufficient  certainty. 

And  of  lands^  whether  they  are  held  \p 
possession,  or  in  remainder  or  reversion^ 

Tithes, 

New  River  shares, 

Undivided  part. 


But  a  fine  cannot,  it  is  said,  be  levied  of 

Common  in  gross  ian$  nombre  (s). 

Annuity  (/). 

But  a  judgment  on  a  writ  of  annuity  will, 
it  is  apprehended,  bind  the  interest  of  the 
parties,  and  even  of  a  married  woman,  in  an 
annuity.  And  there  are  many  instances  of 
iines  levied  of  annuities ;  and  some  of  them 
on  a  writ  of  covenant  (u). 

Office  of  dignity. 

6.  By  what  Names  a  Fine  may  be  levied. 

In  fines,  as  in  adverse  actions,  the  par* 
eels  ought  to  be  demanded  by  their  legal 
names. 

The  descriptipn,  then,  should  be  of  a 

{$)  1  Cniiie,  121.  (id-2  R.  Abr.  15.  (O.)  pi.  1. 

(r)  Shep.  Touch,  pi.  II. 
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given  number  of  messuages,  acres,  &c. 
{(t^  :  and  not  by  the  name  of  ^farm^  tenement^ 
&c«  as  in  deedi. 

But  as  to  the  quantities,  &c*  great  lati^  [  271  ] 
tude  is  given  by  the  courts  nowt  since  fines 
are  considered  as  common  assurances.  The 
deed  leading  or  declaring  the  uses  of  the 
£ne  is  considered  as  part  of  the  assurance, 
iaod  the  intention  of  the  parties,  respecting 
the  parcels,  will  be  collected  from  the 
xleed  (w)« 

It  seems  almost  to  be  a  general  rule  that 
in  fines  and  common  recoveries,  the  lands, 
&c*  will  pass  by  any  denomination  the 
jparties  shall  give  them,  so  as  the  iotentioa 
,to  comprise  them  be  clear  {x). 

Jn  Dyer  47)  and  1  Burr.  144,  145,  it  is 
assiumed  that  buildings  on  land  may  be 
recovered  by  a  writ  demanding  the  landi^ 
{the  defendant  having  built  on  the  land,) 
«ince  the  plaintiff  has  demanded  them  by 
the  quality  .9f  which  they  were  under  his 
jtitle.  The  gicound  seems  to  be,  that  he  has 
a  right  to  treat  t\)fi  buildings  as  a  nuisance, 
or  encroachment.  8ed  vide  infra  273* 

A  fine  of  land$  will^  it  should  seem,  bar  au 
intail  of  rent :  but  a  fine  of  rent  will  not  be 

(t)  Ma$sey  v.    Rice  et    al  Euton   v.   Eyton^    1    Bro. 

Cowp.  846.  i^.  C.  151. 

(m?)  Faveley  v.  Eastoti^  Cro,  (x)  Massey  v.,  JRice,  Cowp. 

€ar.2eft,  276.  346- 


hinding  on  the  issue,  claiming  under  an 
intail  of  the  /ands  {y). 

The  certainty  of  the  lands  may  be  made  out 
by  averment y  and  of  course  proved  by  parol 
evidence,  or  from  the  deed  of  uses.  As 
where  a  person  who  has  two  manors  of  the 
same  name,  levies  a  fine  of  a  manor  of  that 
name,  without  any  circumstance  of  distinct 
tion  {z).  But  unless  there  were  circum- 
stances, as  evidence,  to  show  in  certainty 
which  manor  was  to  pass,  the  fine  would  be 
void  for  uncertainty. 

The  deed  (a)  by  which  the  uses  of  a  fine 
are  declared,  is  the  n;ieasure  by  which  juries 
are  governed  in  ascertaining  the  description 
of  property  of  vhich  a  fine  is  levied.  And 
r  272  ]<^ourts  of  justice  constantly  allow  the  fine 
'to  be  amended,  as  to  the  parcels,  from  the 
deed  of  uses.  In  particular,  they  will  not 
suffer  a  fine  to  pass  more  lands  than  were 
intended  to  be  included ;  although  the 
parties  may  have  a  greater  quantity  of  lands 
than  are  enumerated  in  the  parcels  of  the 
fine,  and  such  lands  are  within  the  descrip- 
tive  terms  of  the  fine. 

It  is  also  said  that  a  fine  will  not  pass  a 
greater  number  of  acres  than  are  contained 


(y)  Heliot  V.  Smtnders,  Cro.         {»)  Gilb.  Evid.  38. 2  R.  Ab. 
Jac.  700.  676.  pi.  11. 

(a)  lBro.P.  €.151. 


ki  thje  writ  and  concord,  although  the  deed 
of  uses  mentions  more  {b). 

There  are  cases,  however,  to  the  con- 
trary. 

in  6  Co.  67,  it  is  stated  to  have  been  ad- 
judged in  Sir  John  Bruyn^s  case,  in  the 
beginning  of  the  reign  of  Elizabeth,  that  in 
a  common  recovery,  (which  is  had  by  agree- 
ment and  consent  of  the  parties,)  of  acres  of 
land,  they  shall  be  accounted  according  to 
the  customary  and  usual  measure  of  the 
country,  and  not  according  to  the  statute 
de  lerris  mensurandis. 

In  It  Vin.  Abr.  Evidence  (c),  there  is 
this  passage. 

*'  On  a  trialin  the  north,  whether /lands 
were  comprised  in  a  common  recovery  or 
not :  being,  as  described,  but  28  acres  ;  yet 
the  fact  was  they  were  120  acres.  Yet  bene: 
because  the  intent  of  the  party,  is,  what  is 
to  govern  in  these  cases,  and  these  28  acres 
frhall  not  go  according  to  statute,  but  the 
estimation  of  the  parties.  Per  King,  Ch. 
Tr.  Vac.  1727.'' 

And  in  Eyfon  v.  Ej/ton  {d),  it  was  argued 
on  the  part  of  the  defendant,  (and  the  argu-[  273  ] 
ment  seems   to  have  prevailed,)    that  the 
deed  of  uses,  and  not  the  fine  and  recovery, 

(b)  Jenk.  Cent.  254.  [dl  1  Bro.  P.  Ca,  151/ 

(c)  P.  240. 
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I^M  the  measure,  by  which  the  jury  were 
governed. 

At  all  eventsi  the  rule  i^  to  amend  the 
recovery  by  the  deed  of  uses,  when  the  landa 
are  described  by  namei  in  the  deed  of  uses  ; 
or  it  was  evidently  the  intention  of  the 
parties  to  comprehend  them.  An  affidavit 
is  now  required,  of  the  intention  to  include 
the  parcels,  which  are  omitted  out  of  the 
fine,  &c»  (e)  unless  there  be  a  manifest  inten^* 
tion  disclosed  by  the  deed  to  include  the 
parcels  in  question »  Under  such  circum* 
stances  of  intention,  it  should  seem  the 
affidavit  will  be  dispensed  with,  when  by 
reason  of  the  death  of  the  parties  it  cannot 
be  made  {/).  At  least  an  affidavit  of  the 
belief  of  an  intention  to  comprise  the  par-* 
eels,  will  be  sufficient. 

tn  all  cases  of  amendment,  it  is  an  essen-^ 
tial  circumstance  that  the  lands  shall  be 
included  either  under  a  special  denomina^ 
tion,  or  by  general  words  in  the  deed  of 
uses  ig). 

A  recovery  comprised  42  messuages^  and 
two  acres  of  land :  forty-four  messuages 
were  built  on  the  scite:  and  application 
was  made  to  amend  the  recoveiy, 

(e)  Wheeler    v.  Heseitine^  Loggin  v.  PuUen,  Baraes. 

2  Bos.  and  Pull.  560.  21. 

Dowie  V.  tteive^  ib.  57S.  (g)  Pearson  v.  Broughman^ 

{f)Milbanke   v.    JoUiffe,  1  H.  Black.  73. 

2Bo8.  and  Pull,  580:  xnNoHs. 


The  court,  after  hearing  the  Affidavit  reitd^ 
find  precedents  of  amendment,  said,  the 
whole  land  being  conveyed,  containing  the 
forty-four  messuages,  gives  a  good  title  to 
the  grantee,  for  the  whole,  and  therefore 
the  amendment  is  Unnecessary i 

But  if  the  amendment  were  neceseaty,  it 
jCould  not  be  made  in  this  case,  there  being 
nothing  to  amend  by,  it  cannot  b«  made  by 
the  deed,  stated  in  the  affidavit,  to  make  n 
tenant  to  the  precipe  }  because  that  would 
|iot  authorize  the  amendment :  and  there  is 
no  deed  stated,  to  lead  the  uses  of  the  re^ 
povery,  from  whence  the  amendment  could 
be  made.  But  clearly  the  title  of  the 
grantee  is  good,  without  any  amendment. 

This  decision  supports  the  former  autho- 
rities, {h)  that  buildings  on  land  Will  pass  by 
the  name  of  the  land  :  and  it  goes  still 
further  ;  as  the  decision  is  on  a  general  prin«» 
ciple,  and  not  on  the  restricted  point,  that 
the  right  of  the  demandant  was  to  the  land, 
before  the  buildings  were  erected. 

7.  The  Parts  of  a    Fine. 

The  parts  of  a  fine  are, 

1st.  The  original  writ.  [  274] 

2d.  Licentia  Concordandi. 

3d.  The  concord.     To  which  are  added, 

• 

(A)  Supra,  271. 
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4th.  The  note  of  the  fine. 

t 

5tk  The  foot  of  the  fine. 

The  three  first  are  the  material  aod  essen** 
tial  parts. 

:  FirsL  The  original  writ  is  essential  to 
the  validity  of  a  fine*  Unless  there  be  an 
original  writ»  there  is  not  any  basis  or 
ground  work^  for  the  fine(i).  A  fine  without 
an  original  writ  will  be  voidable  (j),  and 
not  void  {k)y  for  erron  And,  no  parcels 
can  be  introduced  into  the  fine,  besides 
those  in  the  writ.  Unless  there  be  a  writ 
there  cannot  be  either  a  plaintiff  or  defen- 
dant, in  other  words,  a  conusor  or  conusee. 

These  circumstances  must  concur  in  the 
writ.  There  must  be. 

1st.  A  plaintiff^  or  demandant. 
'  2d.  A  tenant  or  deforceant. 

3d.  The  parcels,  with  the  proper  return^ 
&c.  teste^  &c.  so  as  to  appoint  a  time  for 
the  appearance  of  the  parties  in  court,  and 
to  give  authenticity  to  the  writ.  The 
writ  must  have  remained  in  force  till  its  re- 
r  275]*^^"  •  ^"^  ^^  must  be  returnable  on  a  law- 
day,  and  not  on  a  dies  nan  juridicus,  as 
Sunday  f  &c. 

A  retraxit  (/)  puts  an  end  to  the  legal 

(i)  West  Symb.  s.  23.  Co.  2  R.  Ab.  14.  pi.  6.  Plow.  Goro. 

Head.  1,10.  304.  b. 

(1)  18  Ed.  1  Stat.  4.  2  Inst.  (/)  Bro.    Abr.  Judgm.   pK 

513.  l\4.  Fine,  pi.  82. 

[k)  Count  Lestrange'i  case. 
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virtue  of  the  writ.     And   at   the  common 
law,  the  force  of  the  writ  would  have  been 
determined  by  the  death  of  the  king  (wi), 
before  the  return.     Now  by  the  statute  of 
1  Anne,  c.  8^  s*  5,  na  original  writ,  &c.  shall 
abate  by  the  demise  of  the  king  or  queen.  ' 
Stilly  however,  the  death  of  either  of  the 
parties  l^ore  the  return  of  the  writ  {n%  will  ' 
determine  the  authority  conferred  by  the 
writ.     Of  course,  a  fine  levied  on  the  foun- 
dation of  a  writ,  Ixrhen  the  only  plaintiff,   or 
only  deforceant  dies  before  the  return  of  the 
writ,  will  render  the  proceedings  erroneous, 
and  liable  to  be  avoided  for  error.     But  if 
there  are  several  plaintiffs  or  several^deforee- 
ants,  and  one  of  the  plaintiffs  or  deforceants 
dies  before  the  return  of  the  writ,  the  fine 
will  be  erroneous  as  against  that  person  only 
who  shall  die.     The  fine  is  generally  ac- 
knowledged before  the  writ  of  covenant  is 
sued    out;    and  this  writ  jnay,  as  to    the 
courts  of  Westminster-Hall,  be  sued-out  in 
vacation,   returnable  of  a  preceding  term, 
so  that  the  fine  though  acknowledged  in  the 
vacation,  may  be  good,  notwithstanding  the  [  276  ] 
death  of   one    of   the   parties    before  the 
term,   provided    the   writ   of  covenant  be 
made  returnable,  as  of  the  preceding  term.  • 


(m)  Bro.  Abr.  Fine,  85.  fVrigkt    v.    Mayor  of 

(»)  Clements  v.  Langhame,      Wickham,  Cro.  Eliz.  468^ 
1^  Lord  Rayin.  S72.  « 
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In  W^ah$%  aad  iht  couoties  palatine^  it 
WM  a  gri^t  inconvenience,  that  all  fines  were 
heretofore  acknowledged  in  the  vacation^ 
and  levied  a«  of  tli^  next  great  sessions,  &c. 
when  the  writ  of  covenant  was  oiade  retvriv^ 
able  i  30  that  no  purchase  could  be  safeljr 
completed  during  the  viacation  :  but  these 
courts  seeoi  now  to  have  c:onformed  their 
practice  to  that  of  the  superior  courts* 

This  is  done  in  Lamccditire,  upon  a  sugges-^ 
tion  that  some  of  the  conusors  are  ill>  and 
doiibtg  are  entertained  of  their  living  till 
the  next  assiises.  The  fiut  of  the  vice- 
ehaooellor  naust  be  obtained  for  the  pur-- 
pose.     The  additional  expense  is  from  £S 

toi;4* 

Second^.  Of  the  Licentia  Concordaiidi. 

The  licentia  concordandi  is  the  licence 
given  by  the  crown  for  the  acconimodatioa 
of  the  suit.  On  the  original  writ  a  fine 
called  the  premier-^Jiney  and  on  the  licaMe 
to  accommodate,  a  fine  called  the  post-^Jine, 
or  in  modern  times  Uie  kmg^s  siker,  is  due. 

Both  these  fines  are  now  assessed  at  the 
same  time,  at  the  Alienation  office*  The 
time  of  payment,  and  mode  of  entering,  are 
regulated  by  the  statute  of  S2  Gee.  II.  c.  14; 
and  by  this  statute^  s«  2,  it  is  enacted  that 
'*  no  fine,  until  the  same  be  marked  with 
''  the  sum  to  which  the  post^fine  amonuts 
**.  in  the  King's  Silver  Office  shall  be  eiSfec^ 
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*'  tual  in  law/'  And  the  officer  of  the 
King's  Silver  Office  or  his  deputy  is  now 
restrained  from  receiving  any  writ  of  cove- 
nanty  unless  it  appear  by  the  murk  and 
indorsement  of  such  receiver^  that  the  post*  [  277  } 
line  has  been  paid. 

The  licence  to  accord^  or  king's  silver,  is 
entered  to  this  effect. 

*V  Robert  Drury,  Esquire,  gives  to  our 
*^  lord  the  king,  seven  pounds  for  licence 
**  to  accord  with  Thomas  Tey,  Esquire, 
*^  and  Elizabeth  his  wife,  of  a  plea  of  cove* 
**  nant  of  the  manors  of,  &c." 

Such  entry  ought  to  contain  the  follow*^ 
ing  particulars. 

1st.  The  sum  given  for  licence  to  com- 
pound. 

fid.  The  party  who  pays  it.  This  should 
be  the  person  in  whom  the  fee  is  to  be 
vested. 

Sd.  The  plea,  and  between  whom  as  par* 
ties. 

4th.  Hie  lands  for  which  thefine  is  paid  (o). 

Any  error  in  the  entry  of  the  king's  sil- 
ver as  to  the  parcels,  is  amendable  (p). 

Thirdly.  The  concord,  which  is  the  formal 
part  of  the  contract  between  the  parties, 
and  of  the  essence  of  the  fine. 

The  concord  is  the  substance  of  the  fine. 

(o)  Ttfy*!  case,  $  Co.  89,  a.         ( p)  Bohun's  case,  5  Co.  4S. 

lCr«ite,U2. 


y 
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It  contains  the  acknowledgment ;  and  is  tor 
be  made  in  person,  either  in  court,  or  before 
commissioners  under  the  authority  of  a  writ 
of  dedimus  potestatem,  or  before  the  chief 
.justice  of  the  court'of  Common  Pleas,  (wbo^ 
by  virtue  of  his  ofl&ce,  and  without  any  writ 
of  dedimus,  ihay  take  the  acknowledgment 
of  a  line,)  or  before  justices  of  assize.  In 
case  of  an  acknowledgment  taken  by  jus- 
tices of  assize,  it  ia  the  practice  to  stie 
out  a  writ  of  dedimus  potest  at  em  to  them 
after  the  acknowledgment  is  taken ;  hut 
this  course,  though  usual  in  practice,  is  nok 
deemed  absolutely  necessary. 

The  concord  in  a  fine  sur  conuzance  de 
droit  come  ceo,  is  to  this  effect. 

And  the  agreement  is  such  to  wit,  that 
the  aforesaid  A.  hath  acknowledged  the 
aforesaid  messuage,  with  the  appurte-^ 
nances,  to  be  the  right  of  the  said  C,  as  that 
which  the  said  C.  hath  of  the  gift  of  the 
aforesaid  A.  And  the  same  messuage,  with 
the  appurtenances,  the  said  A.  hath  remised 
and  quit-*claimed>  from  him  the  said  A.  and 
his  heirs,  to  the  aforesaid  C.  and  his  heirs^ 
for  ever.  And  moreover  the  said  A.  huth 
granted,  for  himself,  and  his  heirs,  that  be 
will  warrant  to  the  aforesaid  C.  and  his 
heirs,  the  aforesaid  messuage,  with  the  ap- 
purtenances, against  him  the  said  A.  and 
his  heirs,  for  ever.    And  for  this,  &d. '  ' 
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Taken  and  acknowledged  the 

day  of 
in  the  year  of  the 

reign  of  King  George  the 
Third,  before 

ANOTHER  FORM. 

And  the  agreement  is  such,  that  is  to  Say, 
that  the  said  A.  and  C.  have  acknowledged 
the  tenements  aforesaid,  with  the  appurte- 
nances, to  be  the  right  of  the  said  D.,  as 
those  which  the  said  D.  hath  of  tlie  gift  of 
the  said  A.  and  C.  And  those  they  have 
remised  and  quit*claimed,  from  them,  the 
said  A.  and  C,  and  their  heirs,  to  the  afore- 
said D,  and  his  heirs,  for  ever.  And  more^ 
over,  the  said  A.  and  C.  have  granted,  for 
themselves,  and  the  heirs  of  the  said  A,  that 
they  will  warrant  to  the  aforesaid  D,  and 
his  heirs,  the  aforesaid  tenements,  with  the 
appurtenances,  against  them,  the  said  A. 
and  C,  and  the  heirs  of  the  said  A.  for  ever. 
And  further^  the  said  A.  and  C.  have  granted 
for  themselves,  and  the  heirs  of  the  said  C, 
that  they  will  warrant  to  the  aforesaid  D, 
and  his  heirs,  the  aforesaid  tenements,  with 
the  appurtenances,  against  them,  the  said 
A.  and  C,  and  the  heirs  of  the  said  C,  for 
ever.     And  for  this,  &c. 

Taken,  &c. 

VOL.  I.  X 


/ 
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ANOTHER  FORM. 

And  the  agreement  is  such^  that  is  to  say, 
that  the  said  A.  and  C.  D.  and  F,  and  G* 

have  acknowledged  the  aforesaid  tenements, 
and  common  of  pasture,  with  the  appurte** 
[  280  ] nances,  to  be  the  right  of  the  said  J.  and  L, 
as  those  which  the  said  J.  and  L.  have  of 
the  gift  of  the  said  A.  and  C,  D«  and  F,  and 
G.  And  those  they  have  remised  and  quit- 
claimed^  from  the  said.  A.  and  C,  D.  and  F, 
and  G,  and  their  heirs,  to  the  said  J.  and 
L,  and  the  heirs  of  the  said  J,  for  ever.  And 
moreover^  the  said  A.  and  C.  have  granted, 
for  themselves^  and  the  heirs  of  the  said  C, 
that  they  will  warrant  to  the  said  J.  and  L, 
and  the  heirs  of  the  said  J,  the  aforesaid 
tenements,  and  common  of  pasture,  with 
the  appurtenances^  against  them,  the 
jiaid  A.  and  C,  and  the  heirs  of  the  said 
C,  for  ever.  And  further,  the  said  D.  and 
F.  have  granted,  for  themselves,  and  the 
heirs  of  the  said  F,  that  they  will  war- 
rant to  the  said  J.  and  L,  and  the  heirs  of 
the  said  J,  the  aforesaid  tenements,  and 
common  of  pasture,  with  the  appurtenances, 
against  them  the  said  D.  and  F,  and  the 
heirs  of  the  said  F,  for  ever«  And  also  the 
said  G.  hath  granted,  for  himself,  and  his 
heir^,  that  he  will  warrant  to  the  aforesaid 
J.  and  L,  and  the  heirs  of  the  said  J,  the 
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aforesaid  tenements,  and  connmon  of  pas- 
ture, with  the  appurtenances,  against  him 
the  said  G,  and  his  heirs,  for  eyer.^  And 
for  this,  &c. 
Taken,  &c« 

The  following  is  the  form  of  concord  in  a 
fine  sur  conuxance  de  droit  tantum.  [  281  ] 

And  the  agreement  is  such,  to  wit,  that  the 
aforesaid  E.  hath  acknowledged  the  afore* 
said  tenements,  with  the  appurtenances,  to 
be  the  right  of  the  said  C.  And  h&  hath 
granted,  for  himself  and  his  heirs,  that  the 
aforesaid  tenements,  with  the  appurte* 
nances,  which  W.  R.  and  A.  bis  wife  hold 
for  the  term  of  the  life  of  the  said  A,  of  the 
inheritance  of  the  said  £,  on  the  day  on 
which  this  agreement  is  made,  and ,  which^ 
after  the  decease  of  the  said  A,  ofight  to 
revert  to  the  said  £.  and  bis  heirs ;  shall 
after  the  decease  of  the  said  A,  entirely  re« 
main  to  the  said  C.  and  his  heirs,  for  eren 
And  the  aforesaid  £.  hath  granted  for  him« 
self,  and  his  heirs,  that  he  will  warrant  to 
the  said  C.  and  his  heirs,  the  aforesaid  tene* 
ments,  with  the  appurtenances,  in  such 
manner  as  is  aforesaid,  against  him  the  said 
£,  and  his  heirs,  for  ever.  And  for  this,  &c. 

Or  instead  of  the  grant  there  may  be  a 
release  from  one  and  his  heirs,  to  the  other 
and  his  heirs. 

X  2 
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A  fine  sur  concessit  for  years  may  be  iin 
this  form. 

And  the  agreement  is  such,  to  wit,  that 
the  aforesaijd  C.  H.  and  E-  have  granted  to 
the  aforesaid  A,  the  aforesaid  tenements, 
with  the  appurtenances.  To  have  and  to 
hold  the  aforesaid  tenements  with  the 
appurtenances  to  the  said  A,  from  the  feast 
of  the  Annunciation  of  the  blessed  Vir- 
gin  Mary,  last  past,  until  the  full  end  and 
term  of  twenty -one  years,  from  thence  next 
[  282  ] ensuing,  and  fully  to  be  complete  and  ended. 
Yielding  and  payings  therefore,  yearly,  to 
the  aforesaid  C.  and  E,  and  the  heirs  of  the 
said  C,  one  pepper-corn,  at  the  feast  afore- 
said, during  the  term  aforesaid,  if  it  be 
demanded,  and  two  fat  capons  at  the  feast 
of  Easter  yearly,  during  the  term  aforesaid. 
And  the  aforesaid  C.  and  E*  have  granted 
for  themselves,  and  the  heirs  of  the  said  C, 
that  they  will  warrant  to  the  aforesaid  A. 
the  tenements  aforesaid,  with  the  appurte- 
nances, against  them  the  said  C.  and  E,  and 
the  heirs  of  the  said  C,  during  the  term 
aforesaid.     And  for  this,  &c. 

Taken,  &c. 

The  form  of  a  fine  ^wr  concessit  tor  life; 
by  a  tenant  in  remainder. 

And  the  agreement  is  such,  to  wit,  that  the 
.  aforesaid  A.  and  B.  have  granted  the  tenc- 
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aneuts  aforesaid,  with  the  appurtenances,  to 
the  said  C.  and  D.  and  the  heirs  of  the  said 

C.  To  have  and  to  hold  the  said  tenements, 
with  the  appurtenances,  to  the  said  C.  and 

D.  and  the  heirs  of  the  said  C,  for  and  dup- 
ing the  life  of  the  said  B,  without  impeachr 
ment  of  waste,  and  for  and  during  all  and 
whatsoever  else  the  said  A.  and  B.  have  in 
the  tenements  aforesaid,  with  the  appurte- 
nances, but  subject,  and  without  prejudice 
to  the  estates,  which  were  limited  by,  and 
are  now  subsistin^r  under  the  last  will  and 
testament  of  the  Right  Honorable  Robert 
late  £ai  1  of  £,  the  father  of  the  said  B,  and 
bearing  date  on  or  about,  &c.  to  commence 
and  take  effect  prior  to  the  estate  by  the 
fiame  will  limited  to  the  said  B,  for  her  life» 
in  the  tenements  aforesaid,  with  the  appur- 
tenances. Arul  the  said  A.  and  B.  have 
granted  for  themselves,  and  the  heirs  of  the 
i!$aid  B,  that  they  will  warrant  the  said  tene*- 
ments,  with  the  appurtenances,  to  the  said 
C.  and  D.  and  the  heirs  of  the  said  C.  dur- 
ing the  term  of  the  natural  life  of  the  Baid 
B,  to  commence  and  take  effect  in  possesr 
sion  when  the  estates  limited  by  the  said 
will  of  the  said  Robert  Earl  of  E,  prior  to 
the  estate  thereby  limited  for  the  life  of  the 
9aid  B.  shall  be  determined.  Andior  this, 
&c. 
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This  fine  passed.  There  is  no  form^  of 
the  sort  among  the  precedents. 

Form  of  a  fine  snr  concessit  for  lives,  to 
preserve  a  reversion  in  tenant  for  life^  hav^ 
ing  power  of  leasing. 

And  the  agreement  is  such,  to  wit,  that  the 
said  John  and  Susanna  have  granted  to  the 
^aid  A.  B.  the  tenements  aforesaid,  with 
the  appurtenances.  To  have  and  hold  the 
aforesaid  tenements,  with  the  appurtenances, 
ttnto  the  said  A,  and  his  heirs,  until  the 
death  of  the  survivor  of  and 

or  which  shall  first  happen  until  the  death 
of  the  survivor  of  the  said  John  andSusanna. 

And  the  said  John  and  Susanna  have 
granted  for  themselves  that  they  will  war- 
rant to  the  said  A,  and  his  heirs,  the  tene- 
ments aforesaid,  with  the  appurtenances^ 
during  the  term  aforesaid,  against  tliem  the 
said  John  and  Susanna,  and  the  survivor  of 
them. 


A  fine  sur  grant  et  render  is  generally  in 
this  or  the  like  form  ;  varying  according  to 
circumstances. 

And  the  agreement  is  such,  to  wit,  that  the 
aforesaid  M.  hath  acknowledged  the  afore- 
said tenements,  with  the  appurtenances,  to 
be  the  right  of  the  said  J,  as  those  which 


ON    FINES.  SS5 

the  said  J.  hath  of  the  gift  of  the  afore&aid 
M.  And  those  he  hath  remised  and  quit^ 
claimed,  from  himself^  the  said  M,  and  his 
heirs,  to  the  aforesaid  J.  aiid  his  heirs,  for 
ever.  And  moreover  the  said  M.  hath  granted 
for  himself  and  his  lieirs,  that  he  will  war- 
rant the  aforesaid  tenements,  with  the 
appurtenances  to  the  said  J.  and  his  heirs, 
against  himself  the  said  M.  and  his  heirs, 
for  ever.  And  for  this  acknowledgment,  [  283  ] 
remise,  quit-*claim,  and  warranty,  fine  and 
agreement  the  said  J.  hath  granted  and 
rendered  [q)  to  the  said  M,  the  aforesaid  tene- 
ments, with  the  appurtenances,  in  the  same 
court.  To  have  and  to  hold  the  said  tenements, 
with  the  appurtenances,  to  the  said  M-  and 
the  heirs  which  the  said  M.  shall  beget  on 
the  body  of  L.,  his  now  wife.  And  if  it  shall 
happen  that  the  said  M.  shall  die  without 
heirs  begotten  by  him  on  t^e  body  of  the 
said  L.,  then  the  aforesaid  tenements,  with 
the  appurtenances,  entirely  to  remain  to 
the  said  L,  during  her  life,  and  after  the 
decease  of  the  said  L,  the  aforesaid  tene- 
ments, with  the  appurtenances,  entirely  to 
remain  to  the  said  J.  and  his  heirs,  for  ever. 


The  parties  to  every  concord  tire 
1st*  The  conusor,  and 
2d,  The  conusee. 

[q)  This  ioraa  diffen  from  the  predcdeatii. 
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The  concord  must  name  or  refer  to  the 
parties  and  the  parcels,  and  contain  words  of 
•  grant,  limitation,  &c.  and  the  warranty  to 
be  entered  into  between  the  parties. 

Of  the  Parties. 

[  284  ]  The  fine  must  be  between  the  same  per- 
sons as  are  named  parties  in  the  original 
writ  (r).  A  stranger  to  the  writ  cannot  be 
the  grantee  of  an  immediate  estate  {s).  To 
this  general  rule  there  are  these  exceptions. 

Viz.  a  reversioner  received  on  default  (/) 
by  a  tenant  for  life,  or  a  person  who  comes 
in  as  vouchee  {u)  in  a  real  action,  may  be  the 
conusor  :  for  the  reversioner  or  vouchee  be- 
comes  party  to  the  suit,  and  stands  in  the 
place  of  the  person  against  whom  the  writ 
was  sued.  But  a  vouchee  cannot,  with  effect, 
levy  a  fine  to  a  stranger. 

Such  fines,  however,  are  voidable  only, 
and  not  void  (i;). 

And  in  a  fine  sur  grant  et  render y  the  ren- 
der may  be  to  a  stranger,  by  way  of  remain- 
der after  a  particular  estate  {w).  The  ren- 
der, however,  of  the  first  or  immediate  estate 
must  be  to  a  person  who  is  a  party  to  the 
writ  [x).     If  a  render  of  the  immediate  es- 

{r)  Co,  Read.  6.  (v)  Litt.  §  069.    Co.    Litt. 

(^)3Co.  5.  3&3* 
if)  Co.  Head;  11.  («p)  Co.  Read.  G. 

(»)3Ca.29,  b.  (,r)SCo.6. 
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tate  be  to  a  person  not  party  to  the  fine, 
the  fine  is  voidable  only,  not  void  {i/).  So 
if  the  render  be  to  two,  of  whom  only  one 
is  named  in  tiie  writ,  the  fine  is  voidable,  as 
to  him,  for  error  [z). 


Of  the  Parcels. 

No  parcels  besides  those  comprised  in  the 
writ,  can  be  included  with  effect  in  the  con-[  ggS  ] 
copd  of  the  fine.  These  alone  are  the  lands 
of  which  the  courts  have  jurisdiction  by 
virtue  of  the  writ.  A  fine  levied  of  any 
other  lands  {a)  is  levied  without  a  proper 
authority  to  warrant  it,  and  to  this  extent, 
Ihe  fine  will  be  erroneous.  But  in  a  fine  sur 
grant  of  lands,  there  may  be  a  render  of 
rent  issuing  out  of  the  same  lands  (b).  For 
as  a  suit  is  depending  of  these  lands  ;  a  rent 
issuing  out  of  these  lands,  may  be  rendered 
by  the  conusee  to  the  conusor  of  the  lands. 

So  when  the  grant  is  of  the  intiretyy  the 
render  may  be  of  a  third  part ;  but  if  the 
grant  is  of  a  third  part,  the  render  cannot 
be  of  any  larger  or  other  share  (c). 

So  in  all  fines  the  concord  may  distribute 
the  parcels,  by  granting  a  divided  part  tQ 


(y)  Owen  v.  Morgan^  5 
Co.  5. 

{t)  Owen  V,  Morgan  t  3 
Co.  5. 

(a)  Co.  Read.  11.  2  R. 
Abr.  14. 


(h)  Co.  Read.  11.  2  R. 
Abr.  16.  2  Inst.  514. 

(c)  2  K.  Abr.  16,  pi.  11.  1 
Crui«e  66,  67. 
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xme^^Mid  ihe  residue  to  anotiier;  eranim* 
divided  share  to  one,  and  an  undivided 
share  to  another. 

So  when  the  grant  is  in  fee,  the  render 
may  be  for  a  particular  estate.  But  the 
render  cannot  be  in  fee,  when  the  grant  is 
expressly,  or  by  construction  of  law,  for  a 
particular  estate. 

Lord  Coke  [d)  propounds  the  rule  in  these 
[  SS6  ]  terms ;  A .  may  grant  and  render  to  B,  a  rent 
of  the  same  manor  contained  in  the  £ne, 
but  not  out  of  any  other  land  ;  neither  can 
the  grant  and  render  be  of  any  thing  coila^ 
tcral  to  the  land,  &c.  contained  in  the  writ, 
or  of  another  nature,  and  neither  issuing  out 
of,  nor  incident  to  the  land,  &c.  contained 
in  the  original. 

When  the  parcels  lie  in  different  counties, 
the  practice  used  to  be,  to  have  several  writs 
of  covenant ;  one  for  the  parcels  in  each 
county ;  and  only  one  concord  and  one 
fine  (e).  The  practice  now,  in  pursuance  of 
a  regulation  which  has  lately  taken  place, 
is  tQ  have  a  distinct  concord  and  distinct 
fine  for  the  lands  in  each  county.  In  conse* 
quence  of  an  order  of  Lord  Clmncellor  Hat- 
ton  (y ),  several  owners  of  distinct  tenements 
will  not  be  allowed  to  join  in  the  same  fine ; 

\d)  ^  liwt.  514.  (/)  Wils,  47.  1  Cruise,  St. 

(r)  2  Init.  512.   Dyer,  227. 
1  Craiw,  31. 
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«bles8  the  lands  are  under  the  value  of  SOO/. 
und  there  is  an  affidavit  to  that  effects 

This  rule  has  an  exception  of  coparceners, 
joint^tenants,  and  tenants  in  common ;  and 
the  rule  is  merely  for  the  regulation  of  the 
conduct  of  the  officers,  and  if  not  enforced, 
the  £ne  will  be  efiSectual. 

Of  Words  of  Limitation.  r  287 1 

In  a  fine  sur  conuzance  de  droit  come  ceo, 
&c.the  fee  will  pass  without  any  words  of 
inheritance  (g).  Words  of  limitation,  how- 
ever, if  added,  will  confine  the  effect  of  the 
fine,  to  the  particular  estate  which  is  ex- 
pressed, as  for  life,  in  tail,  &c.  (A). 

So  no  words  of  limitation  are  necessary 
in  a  fine  sur  conuzance  de  droit  tantum  (i)  j 
but  being  added,  they  will  have  the  effect  of 
the  intention  they  express. 

In  fines  sur  grant  et  render  and  fines  sur 
concesseruni ,  words  of  limitation  are  gene- 
rally added :  and  they  are  necessary,  when 
more  than  an  estate  for  life  is  to  pass  :  for  a 
grant,  by  fine,  of  the  tenements,  will  not, 
without  express  words,  pass  more  than  an 
estate  for  life. 

Except  as  to  lands  of  the  tenure  oi  gaveh 

a)  Co.Litt  f)i»k  MK  &jer,  69.  Sliep.   frac. 

^  )  H¥iKiy.  £<mn»,18iJlb    Gonna.  165.  Ca  Rand.  2. 

(t)  Go.it«id.«. 
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liind  {j)  the  judges  will  not  allow  lands  to 
be  limited  to  two  and  their  heirs  (Ar).  They 
require  the  fine  to  be  to  two  and  the  heirs 
of  one  of  them  (/). 

Certainty  is  the  alleged  ground  of  insist- 
ing on  this  practice,  since  it  is  the  object  of 
[  288  ]  fines  to  settle  the  possession,  not  only  for  the 
present,  but  for  the  future,  in  the  most  cer- 
tain and  secure  manner.  But  what  reason 
is  there  for  allowing  a  fine  of  lands  of  gavel- 
kind tenure  to  be  levied  to  two  and  their 
heirs,  which  does  not  equally  apply  to  ether 
lands?  May  not  two  persons  be  equally 
interested  as  the  grantees  or  coparceners  {m) 
of  other  lands,  as  well  as  those  of  gavelkind 
tenure!  Though  other  lands  descend  to 
one  son,  while  gavelkind  lands  descend  to 
all  the  sons  as  one  heir,  yet  other  lands  may, 
in  some  cases,  descend  to  several  females, 
and  even  to  several  males  being  the  descends 
ants  of  females,  as  coheirs. 

Besides,  the  grant  to  txvo  is  totally  un- 
connected with  any  reason  which  concerns 
a  grant  by  two ;  and  there  is  an  apparent 
absurdity  in  supposing  that  the  right  can- 
not be  acknowledged  as  in  two,  when  the 
law  recognizes  and  sanctions  a  grant  to  two^ 
as  joint  tenants  in  fee.     This  practice  then 

(j)  Rob.  Gavelk.  132.  (/)  Ibid,  and  2  Co.  74  b. 

\k)  2  Roll.  Abr.  Fine  IS  (m)  2  Roll.  Abr.  Fmk  18 

(OO  pi.  8;  19  (P.)  pi.  4,  5,  8.  (P.)  pi.  \. 
5  Co.  38  b.  2  Mod«  49. 
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18  one  of  those  anomalies  which  destroys  the 
beauty  of  the  juridical  system,  by  intro- 
ducing a  case  totally  void  of  foundation  in 
principle. 

Accordingly,  a  fine  though  levied  to  two 
and   their  heirs  will   be.  allowed    to    be  of 
force  (/i).     The  rule  \s  Jieri  non  debuit  ^efl?[2891 
factum  valet  {o). 

So  it  is  said  a  single  fine  ought  not  to  be 
levied  on  condition  {p) ;  and  yet  if  the  fine 
pass,  it  will  be  effectual  [q) :  and  in  a  ren- 
der it  is  allowed,  that  a  condition  shall  be 
inserted.  And  it  is  also  said,  that  a  fine 
ought  not  to  be  with  an  exception^  a  clause 
of  saving,  of  re-entry,  &c.  But  in  practice 
an  exception  is  allowed,  and  it  would  be 
absurd  if  it  were  not :  and  in  fines  sur  grant 
et  render,  a  clause  of  re-entry  may  be  intro- 
duced in  the  rendering  part  of  the  fine. 

A  fine  nray  be  good  with  or  without  a  • 
warranty. 

In  general  a  warranty  is  added  ;  and  it 
should  be  adapted  to  the  circumstances  of 
the  case,  and  the  intention  of  the  parties. 

As  between  a  purchaser  and  seller,  or 
even  a  settler  for  the  benefit  of  other  per- 
sons, the  warranty  ought  not  to  extend  be- 
yond the  agreement  of  the  parties. 

A  warranty  in  a  fine  by  husband  and  wife, 

(fi)  2  Mod.  40.  (p)  5  Ck».  38»  b. 

(o)  5  Co.  38,  b.  iq)  Ibid. 
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will  enabfe  tbe eonnse^  to  imtintain  an  action 
of  covenant  against  the  wife  (r). . 

When  the  fine  is  to  two  and  the  Itf«rt  ^ 
[  290  ]  one,  the  warranty  ought  to  be  confomidl^ie 
to  the  grant. 

It  is  said  that  a  warranty  from  two  and 
their  heirs  ought  not  to  be  allowed  {$).  To 
this  there  is  an  exception,  when  the  lands 
are  of  gavelkind  tenure.  - 

In  practice^  the  general  rule^  that  there 
cannot  be  a  warranty  from  two  and  their 
heirs,  is  avoided  by  taking  distinct  warran* 
ties  from  each  and  his  heirs  ;  or  one  warranty 
from  both,  for  themselves  and  the  heirs 
of  one  of  them,  and  another  from  both,  for 
themselves  and  the  heirs  of  the  other  of 
them.  Thus  that  is  accomplished  by  indi* 
^  rect  means,  which  is  not  allowed  in  direct 
terms. 

Fourthly.  The  note  of  the  fine  is  only  an 
abstract  of  the  writ  of  covenant,  and  of  the 
concord.  It  names  the  parties,  the  parcels, 
and  the  agreement. 

Fifthly.  The  foot  of  the  fine  includes  the 
whole  matter.  This  is  in  truth  the  chiro- 
graph, and  the  document  of  which  the  in* 
dentures  are  a  transcript,  or  at  least  from 
which  they  are  made. 

It  begins  with  tliese  words.    This  is  the 

(r)  Wotton   T.     Hale,    2        {$)  2  Roll.  Abr.  Fine  11^. 
Saund.  177.  pi.  9. 
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final  agreement^  and  it  rehearses  the  names 
of  the  parties,  the  parcels,  and  the  day, 
year,  and  court  in  which,  and  before  whom, 
the  fine  is  levied. 

When    a  chirographer  makes    out    the[  291  ] 
indentures,  the  fine  is  said  to  be  engrossed, 
and  the  chirograph  is  conclusive  evidence 
of  the  fine  {t\ 

The  fine,  however,  is  perfect  before  it  is 
engrossed, — and  evidence  may  be  given  of 
it  without  producing  the  indentures. 

Of  the  proclamations,  when  there  are  any, 
evidence  must  be  given  by  producing  and 
proving  an  examined  copy  of  them.  The 
usual  indorsement  on  the  indentures  will  not 
be  received  as  evidence,  in  a  court  of  jus- 
tice, of  the  proclamations  (u). 

The  chirographer  is  the  officer  intrusted 
by  lav  to  transcribe  the  indentures  from 
the  records  ;  and  full  credit  is,  for  that  rea- 
son, to  be  given  to  the  authenticity  of  these 
indentures. 

No  such  authority  resides  with  him  in 
regard  to  the  proclamations. 

8.  When  a 'Fine  is  complete. 

First,  As  a  conveyance. 

Till  the  writ  is  returnable  the  ^ourt  has 

(t)  Gilb.  Evid.  24.  BoHer't  (m)  Gilb.  Erid.  25.  Buller't 
N.  P.  220.  N.  P.  221>. 
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no  jurisdic'tiou  ;  for  this  reason,  till  the 
writ  is  returnable,  a  fine  is  not  complete. 
The  death  of  the  parties,  either  of  all  the 
plaintiflfs,  or  all  the  deforceants,  before  the 
writ  of  entry  is  returnable,  will  avoid  the 
fine  (z?).  But  the  death  of  one  of  several 
conusors,  or  of  one  of  several  conusees,  be- 
fore  the  writ  is  returnable,  will  avoid  the 
[  292  ]fine  only  as  against  the  deceased  party.  It 
is  sometimes  said  that  the  fine  is  not  com- 
plete till  payment  of  the  king^s  silver.  On 
this  point  it  is  to  be  observed,  that  the 
king's  silver  is  not  payable  till  the  writ  of 
covenant  is  returnable.  It  cannot  be  con- 
sidered as  paid  at  an  earlier  period.  And 
when  the  party  dies,  after  the  writ  of  cove- 
nant is  returnable,  but  before  the  king's 
silver  is  paid,  a  caveat  against  the  fine  may 
be  entered,  and  the  fine  will  be  stopped  ; 
but  if  the  king's  silver  be  paid,  even  after 
the  death  of  the  party,  on  a  writ  of  cove- 
nant made  returnable  in  'his  life-time,  the 
fine  wiir  be  complete,  and  there  are  not 
any  means  of  impeaching  it(z£;). 

The  acknowledgment  of  the  concord  is 
the  principal  act  of  the  parties  (a?).  This 
concord  and  the  payment  of  the  king's  sil- 

(v)   Wright    V.    Mayor    of        [w)  2  Inst.  511.'    Farmer^s 
Wickkamy  Cro.  Eliz.  4(58*.  case,  Hob.  330. 

Clements   v.  Langhame^  2         Harnies   v.   Mickletkwaite, 
Lord  Ra)  m.  872.  Barnes,  214. 

(jt)  2  Inst.  511. 
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ver  are  the  only  substantial  parts  proceed- 
ing from  the  parties.  / 

It  is  true  there  must  be  an  original  writ. 
That  writ  must  be  sued  out,  and  be  return- 
able, before  the  entry  of  the  king's  silver 
can  be  made  on  the  same. 

But  this  writ  may,  as  to  fines  levied    in 
the  court  of  Common  Pleas,  be  made  re- 
turnable as  of  a  preceding,  or  as  of  a  subse-    .  . 
.quent  term. 

If  it  be  returnable  of  a  preceding  term,[  293  ] 
the  fine  will  be  good,  and  may  be  recorded, 
notwithstanding  the  death  of  one  of  the 
parties  during  the  vacation^  and  even  before 
actual  payment,  of  the  king's  silver,  so  as 
the  king\s  silver  be  paid  :  and,  as  already 
noticed,  the  king's  silver  may  be  paid  after 
the  death  of  the  party,  unless  prevented  by 
a  caveat  entered  for  that  purpose  at  the 
king's  silver  office  [y). 

But  if  the  writ  of  covenant  be  made  re-  - 
turnable  as  of  the  next  term,  or  of  any  par^ 
ticular  return  in  a"  term,  then  the  death  of 
one  of  the  parties  in  the  mean  time,  will,  as 
to  him,  vitiate  the '  fine.  As  far  as  he  is 
concerned,  there  is  not  any  longer  a  conusor 
or  conusee  [z). 

The  practice  is  to  take  the  acknowledg- 
ment in  the  vacation,  and  to  have  the  writ    . 

(y)  Barber  v.  Nun^  Barnes,        Cades  &  Op.  1  tol.  434. 
218.  («}  1  Cruise^  48. 

VOL.  I.  y 
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of  covenant  returnable,  sometimM  as  of  the 
preceding,  and  sometimes  as  of  the  suc- 
ceeding term.  This  practice  is  exempt  from 
error ;  for  the  time  when  the  fine  is  acknow* 
ledged  is  immaterial. 

The  writ  of  covenant,  as  of  a  succeeding 
term,  may  be  returnable  as  of  the  first  day 
of  the  term,  or  any  other  return  day  ;  and 
[  294]  the  fine,  when  levied,  will  have  relation,  in 
point  of  legal  operation,  to  that  day,  with* 
out  any  regard  to  the  tittie  at  which  the  fine 
was  acknowledged,  or  the  king^s  silver 
paid. 

In  Lloyd  V.  Say  Sf  Sele  (a),  a  fine  acknow- 
ledged in  March,  and  recorded  as  a  fine  of 
Michaelmas  term,  w^ii  allowed  to  be  free 
from  the  objection  that  it  did  not  make  a 
good  tenant  to  a  writ  of  entry  in  a  recovery 
suffered  of  Michaelmas  term. 

This  doctrine  of  relation  has  been  carried 
So  for,  that  a  conusee  of  a  fine  kvied  of  a 
preceding  term,  will  avoid  a  statute  entei^d 
into  in  the  vacation,  and  before  the  ine  was 
acknowledged  (6). 

And  in  Peere  Williams^ s  Reports,  3  vol. 
170,  in  a  note,  a  fine  levied  on  a  writ  of 
covenant  returnable  as  of  a  subsequent 
term,  is  considered  as  a  revocation  of  a  will 


(a)  Lhifd  V.  Say  and  Seltj        [b)  Jeuk.  Cent.  250. 
1  Brown,  P.  Ca.  879. 
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published  after  the  fine  had  been  acknow- 
ledged,  and  the  deed  of  uses  executed. 

A  doubt  is  now  entertained  whether  this 
point  be  law.  The  case  ofSelwyn  v.  Selwyn 
(c)  appears  to  alEbrd  a  principle^  on  which 
that  doubt  may  be  supported.— *  Why  should 
not  the  fine  and  deed  of  uses  operate  as  parts 
of  the  same  assurance^  and  have  relation  to 
the  deed  of  uses,  as  the  principal  part  of  [  295  ] 
that  assurance  f 

On  account  of  the  cases,  concerning  the 
relation  pf  fines,  to  the  r^eturn  day  of  the 
writ  of  covenant,  it  will  be  prudent,  when  a 
fine  is  levied  to  gain  a  title  by  non-claim, 
and  a  feaffment  is  to  be  made  to  acquire  the 
freehold,  as  a  foundation  for  the  fine,  that 
the  (fi«ie  should  be  so  levied,  that  ihe  rela- 
tion may  be  subsequent  to  the  date  of  the 
livery  on  the  feoffment. 

A  purchaser,  relying  on  a  fine,  as  the  effi- 
cient part  of  a  conveyance,  by  a  married 
woman,  or  by  a  tenant  in  tail,  should,  before 
he  pays  his  purchase«money,  take  care  that 
the  fine  is  acknowledged,  that  the  writ  of 
covenant  on  which  it  is  levied  is  returnable, 
and  that  the  king's  silver  has  been  paid. 


(c)  e  Burr.  1131. 
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Secondly,  When  ajtne  h  complete  as  oper aid- 
ing under  the  statute  of  proclamations. 

By  the  several  statutes  of  proclamations, 
two  objects  are  to  be  obtained. 

1,  To  bar  heirs  in  tail  (rf). 

2,  To  gain  a  title  by  non-claim  (e). 

1.  To  bar  heirs  in  tail,  there  must  be 
[  296  J  proclamations.  Hence  fines  levied  in  courts 
of  ancient  demesne,  or  in  other  courts,  not 
having  the  power  by  statute  law  of  pro*- 
claiming  their  fines,  will  not  bar  the  issue 
claiming  under  an  estate-tail  (/).  These 
proclamations  may  be  made  in  the  life-time, 
or  after  the  death,  of  the  conusor  or  conu- 
see  t,  and  even  after  a  claim  has  been  made 
by  the  issue  in  tail  (g) :  and  as  soon  as  the 
proclamations  are  made,  the  operation  of 
the  fine  as  a  conveyance^  conferring  a  good 
title  against  the  heirs  of  the  intaii,  has  rela- 
tion to  the  return  of  the  writ  of  covenant. 

In  a  former  part  of.  this  chapter  (A),  it 
has  been  considered  by  whom  a  fine  may 
be  levied,  so  as  to  bar  the  issue  in  tail. 
This  subject  will  be  resumed  and  more 
fully  treated  on  in  a  subsequent  part  (i). 

It  is  not  sufficient,  that  the  person  by  whom 
the  fine  is  levied  is  merely  a  parent,  &c.  {j). 


(d)  Stat,  of4H.Vn.d2H. 


A)  Supra,  218. 


VIM,  t)  Infra,  306, 


(e)  4  H.  VU. 


j )  Shep.  T.  20.  Hob.  383. 


(/)  Hunt  V.  Boumef  9alk.        Edwards  t.    Rogers,    W» 
331).  Jouct  456. 

{g)  Parslo%9*s  case,  3  Cq. 
«)0,  b. 
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He  must  be  ah  ancestor  connected  an  pri* 
vity  of  estate,  or  of  title. 

2.  To  bar  strangers  by  non^laim,  the 
proclamations  are  an  essential  part  of 
the  assurance.  The  period  of  non-claim 
begins  to  rUu  from  the  time  when  the  last 
proclamation  is  made.  Of  course  it  is  from 
that  time  that  the  period  of  limitatioq  pre- 
scribed by  the  statute  of  non-claim  must  be 
computed  ;  unless  perhaps  when  the  fine  is 
executory  :  for  when  the  fine  is  executory 
it  has  been  doubted,  whether  the  period  of{  S97 1 
non*claim  will  begin  to  run  till  the  fine  shall 
be  executed  (k).  According  to  Lord  Coke, 
the  period  of  non-claim  on  a  fine  at  the  com- 
mon law,  ran  on  an  executory  fine,  from  the 
time  at  which  the  fine  was  levied  {/). 

.  The  proclamations  may  be  void  for  error 
in  them :  as  not  made  at  the  period  pre- 
scribed by  the  statutes  by  which  they  are 
regulated  ;  or  as  made,  according  to  the 
entry,  on  a  dies  non  juridicus,  as  on  a  Sunday, 
or  out  of  the  term,  which  is  contrary  to 
the  statutes.  Notwithstanding  an  error  in 
the  proclamation,  the  fine  may  be  good  by 
the  rules  of  the  common  law,  as  a  common  ' 
law  conveyance,  or  as  an  estoppel  [m).     The 

[k)  Per  Lord  Redesdale^  1         (m)  Dyer,  21^,  a.  1  Bi&lst 
Sch.  &  Lef.  2-28  206. 

[1]  Co.  Read.  14.    But  see 
2  iDtt.  517. 
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issue  in  tail,  however,  are  not  bound  by 
estoppels.  When  the  fine  itself  is  avoided 
for  error,  the  fine  will  lose  its  effect,  under 
the  statute  of  non-claim,  and  also  the 
statutes  for  barring  entails,  as  well  as  at  the 
common  law. 

These  observations  must,  as  to  heirs  in 
tail,  be  understood  to  be  confined  to  error 
in  the  form  of  the  fine  ;  in  shoii:,  to  the 
want  of  an  efficient  fine.  For  though  a  fine 
may  be  avoided  as  to  strangers,  and  as  &r 
as  relates  to  its  tommon  law  operation,  by 
the  p\eK  of  partes  ^nes  nihiiy  &c.  or  defeated 
[  ^98  ]  by  the  entry  of  a  person  who  has  some  right 
independent  of  the  intail,  (as  by  a  tenant 
foi*  life  who  was  dissiesedj  ;  or  if  the  heir  in 
tail  makes  his  claim  after  the  fine  is  levied, 
and  before  the  proclamations  are  made ;  yet 
in  all  these  instances  the  proclamations, 
when  made,  will  be  a  bar  to  the  issue  (n). 

In  regard  to  persons  to  be  barred  by 
nonclaim,  it  will  be  competent  to  them  to 
plead,  in  answer  to  a  fine,  that  partes  Jine^ 
nihil  kabuerunt.  By  that  plea,  supported  by 
evidence,  the  fine,  and,  as  a  consequence, 
the  effect  of  the  proclamations  will  be 
avoided. 


<«)  Hunt  y.    K^,   Cro.        /\if»/ow*tcaft&,  ^Oa.00,b. 
Eliz.  680, 610: 
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9-  The  difference  between  a  Jine^  as  a  con^ 
veyance^  an  estoppel,  a  bar  to  issue  in  tail,  and 
a  bar  under  the  statute  of  non^claimy  is  now 
to  be  considered. 

First y  as  a  conveyance. 

A  fine,  as  a  convey ance^  must  proceed  from 
the  seisin  of  the  party.  It  is  in  general 
use  as  a  conveyance  by  a  married  woman* 
On  account  of  her  coverture,  she  is  not 
competent  to  convey  without  some  act  <rf 
record,  on  which  she  may  be  privat^y 
examined. 

When  a  fine  is  levied  by  a  tenant  in  fee, 
it,  like  every  othec  ordinary  cooaveyancef 
merely  passes  the  estate  vested  in  the  party. 
When  levied  by  a  tenant  in  tail,  it  pa^e3  ft 
ias€  ov  determinable  lee  (o),  except  wben  h^l  299  ] 
has  an  estate-taii  in  possession.  In  the  eHr 
cepted  case,  instead  of  operating  as  a  cqsjr 
•veyance,  it  discontinues  the  estate-taii,  and 
passes  the  fee-simple  under  a  new  title  ip). 

If  the  tenant  in  tail  lias  pi«viou&ly  .oo^r 
veyed  a  base  fee,  his  dne,  as  a  distinct  aeh 
surance,  operates  rathex  as  a. confirmation 
or  release,  in  extinguishment , of  theintai), 
than  as  a  conveyance.  No  idiscontiniiance 
wrli  under  tJiese. circumstances  bcieffiected  (f ). 
That  the  tenant  in  tail  is  no  longer  seised 

{o)  &^moNr>  <;ia8e»  iP<Cp.         Driver  v.  f^ku^y^   \  ft. 

m.  Blackst  fi^. 

( p)  Doe  V.   Whiieheudy  2         (fl)  JSi^if^gur's  <9^  ip  Co. 

Burr.  704.  9& 
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by  force  of  the  intail,  is  the  ground  bf  this 
/  distinction.     No  other  tenant  in  tail,  except 

a  tenant  of  an  estate-tail  in  possession, 
can  create  a  discontinuance^  For  this  rea- 
•son,  a  tenant  of  an  estate-tail,  after  a  sub- 
sisting estate  for  life,  cannot  discontinue 
the  estate-tail,  even  although  the  tenant  for 
life  join  in  the  fine  (r). 

But  when  a  lease  and  release  are  made  by 
a*  tenant  in  tail,  and  a  fine  is  afterwards 
levied,  in  pursuance  of  a  covenant  contain- 
ed in  the  indenture  of  release,  and  as  part 
of  the  same  assurance,  the  fine  will  be  a 
discontinuance  (s). 
£  300  ]  A  fine  by  tenant  for  his  own  life,  if  the 
limitation  in  the  fine  be  confined  to  the 
period  of  his  life,  will  operate  merely,  and 
simply,  as  a  conveyance,  and  not  as  devest- 
ing the  remainders  or  reversion. 

So  a  fine  by  a  tenant  for  life  in  remainder, 
after  another  estate  for  life,  importing  the 
grant  of  a  larger  estate,  may  cause  a  forfei- 
ture, but  cannot  devest  any  estate,  when 
the  owner  of  the  prior  estate  continues  in 
possession  (/). 

But  if  tenant  for  his  own  life  in  posses- 
sion levy  a  fine,  which  imports  to  convey 

(r)  Driver  v.    Hussey,  1  [t)  Carhampton    v.     Car^ 

H.  Blackst.  269.  hamp(on.  1  Irish  Term  Rei>, 

Bredon's  case,  1  Co.  76.  567. 

(5)  Doe  r.    Whitehead,  2 
Burr.  704. 
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an  estate  in  fee,  in  tail,  or  for  another  life, 
it  will  operate  to  devest  the  estate  of  those 
in  remainder  («).  Of  course  it  passes  a  tor- 
tious est-ate,  and  turns  the  estate  of  those 
in  remainder  or  reversion  into  a  right  of 
entry.  .On  this  point  Mr » Sergeant  Wiiiiam^, 
in  one  of  his  very  useful  notes,  observes  (w), 
»'  It  seems  to  be  an  established  rule,  that 
''  an  actual  entry  is  necessary  to  avoid  a 
**  fine,"  (with  proclamations  it  must  be  unr 
derstood)  "  levi/ed  by  tenant  for  life. 
However,  in  the  case  of  Doe,  lessee  of 
Compere  y.  Hicks,  it  was  said  by  counsel 
in  argument,  that  doubts  had  been  enter- 
tained, whether  a  fine,  levied  by  tenant 
for  life,  had  any  operation.  But  however 
such  doubts  may  have  arisen,  there  seems  [  301^ 


tc 

€( 

4( 

tc 

**  no  foundation  for  them/^ 

Let  it  be  remembered  that  the  fine  of  a 
tenant  for  years,  a  copyholder,  or  owner  of 
any  chattel  interest,  has  not  any  operation 
on  the  freehold.  Unless  the  freehold  be 
acquired  by  means  of  a  feoffment,  no  estate 
will  be  devested.  Any  attempt  to  set  up 
the.fine  as  a  bar,  may  be  answered  by  the 
plea  oi  partes  Jinis  nihil  habuerunt  {w). 


^tt)  ¥oau     V.    Salisbury,      .  Fermor^s  case,  3  Co.  77. 
Hard.  400.  Co.  Litt.  251,  a,  b.         Smith  v.  Parkhurtt,  18  Vin. 

{t>)  1  Saund.  310.  418. 

{w)  Focus    V.     Salisburys 
Bard.  400. 
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Secondly,  EstoppeL 

As  often  as  a  fine  is  leried  by  a  peraon 
who  has  no  estate  or  6eisin,  it  may  operate 
as  an  estoppel :  in  other  words»  as  a  concla* 
sion,  on  any  right  he  might  otherwise  have 
2iad^  or  on  any  claim  he  might  otherwise 
have  asserted. 

Thus  a  fine  levied  by  a  person  who  after- 
wards becomes  heir,  will  be  an  estoppel  to 
his  claim  as  heir ;  and  yet  a  release  by  him 
by  deed^  while  he  had  merely  a  hope  or 
chance  of  succession^  would  not  have  barred 
his  title  (^)- 

So  a  fine  levied '  by  a  person  who  has  a 
contingent  interest  will,  in  <iome  cases,  bar; 
in  others,  bind  that  interest  (y). 

And  if  a  person  who  has  merely  a  right 
of  entry,  as  a  disseise,  or  a  right  of  action 
as  a  diticontinuee,  levies  a  fine  to  a  stranger, 
the  person  in  possession  may  take  advan* 
tage  of  this  fine,  to  preclude  the  party  fron 
claiming  the  land  in  opposition  to  his  own 
fine  {z). 

On  the  authority  of  VicJc  v.  Edwards  (tf), 
there  was,  at  one  period,  a  prevailing  prac- 
tice, to  require  a  fine  fi^m  two  persons, 
when  an  estate  was  limited  to  them  and  the 
survivor  of  them  and  his  heirs,  in  the  hopes 

(r)  l^r  Marmud.    WioeWs  ( y)  JTeate  v.  jAMer,  P<4» 

case.  Hob.  45.  1  Roll.  Abr.  lexf.  54. 

482.  (S.)  pi.  2.  («)  JB^ckUf'i  case,  2  Co. 55. 

Morse  v.  Faulkner,  1  Angtr.  (a)  8  P.  W.  372. 
JIL  3:  T.  Rep.  365. 


it 
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of  acquiring  the  fee  by  means  of  the  estoppeL 
On  that  practice  the  following  observations 
may  be  deemed  relevant.  They  have  more 
than  once  been  allowed  their  weight  in 
practice,  by  gentlemen  in  whose  opinion 
confidence  is  deservedly  placed* 

^'  The  more  this  title  is  considered,  the 
^^  mora  reason  there  is  to  be  satisfied  that 
**  it  is  neither  marketable,  nor  can  be  ac- 
cepted with  safety,  either  by  a  mortgagee, 
or  a  purchaser,  if  the  conclusion  drawn 
in  a  former  opinion,  tliat  the  fine  levied 
by  J«  N.  and  A.  his  wife,  extinguished 
their  contingent  remainder  in  fee,  be  well 
^*  founded.     Now  that  the  remainder  was 
^^  extinguished  seems  to  flow  from  the  na« 
ture  and  operation  of  fines,  and  the  prin- 
ciple  of  tenures,  and  to  be  a  direct  conse- 
quence of  the  sixth  resolution  in  jBmcA:-£303] 
"  iet^s  case,  2  Co,  55,  a.  and  from  Weale 
"  and    Lower,   Poltexfen,   54,  and  Moor's 
"  case,  Palmer,    365.     It  was  resolved  in 
"  the  first  of  these  cases,   that  if  the  dis- 
*f  seisce  levy  a  fine  to  a  stranger,  the  dis- 
**  seisor  shall  hold  the  land  for  ever ;  for 
'*  the  disseisee  againel;  his  own  fine  cannot 
"  claim  the  land,   and  the   conusee  can- 
**  not  enter.     The  right  which  the  conusor 
/*  hMl  cannot  foe  transferred  to  him,  but 
tl¥e  fight  by  the  fine  is  extinct,  whereof 
the  dis^sor  may  teke  advantage.    And 
*•  ia  the  ^second  of  tkieat  teases,  that  if  the 
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*'  fine  had  been  levied  by   Thomas  in  fee, 
**  this'  would  have  barred  the  estate  of  the 
heir,  destroyed  the  contingent  use^  and 
operated  to  the  benefit  of  the  possession^ 
'^  as  the  fine  of  a  disseisee  to  a  stranger.    In 
the  third  case,  baron  and  feme  were  te- 
nants, in  special  tail,  with  remainder  to  A. 
in  tail ;  the  baron  discontinued  and  died  ; 
then  the  wife  levied  a  fine ;  and  it  was 
resolved  that  there  was  a  discontinuance^ 
and  that  the  fine  had  strengthened  the 
discontinuance,  so  that  the  feme  could  not 
enter,  nor  be  remitted.     Upon  the  same 
principle,  a  feoffment  by  a  person  who 
has  a  mere  right  or  title  of  entry,  though 
made  to  a  stranger,  will  extinguish  that 
''  title-     Sir  Mojfie  Finch's  case,  6  Co.  70. 
The  only  authorities  in  opposition  to 
r3041     ^^^^  doctrine,  are,   first,   the  dictum  in 
M^irch,  p.  105,  and  thsit  opinion  is  found- 
ed on  other  cases^  which,  properly  under- 
stood, do  not  authorise  the  opinion  ;  and, 
secondly,  the  opinion  of  Lord  Talbot,  in 
Vick  V.    Edwards f    3  Peere  Wms.  372. 
This  'latter  opinion  proceeded  on  reason- 
ing which  it  is  impossible  to  support ; 
for  in 'the  first  place,  though  it  be  true 
that  the  contingent  interest  of  the  heir  of 
"  the  surviving  trustee  would    be  bound 
"  by  the  fine  of  his  ancestor,  it  does  not  fol- 
*'  low  that  the  title  of  the  trustees  wouldnot, 
•*  as  to  the  fee,  have  been  extinguished  by 
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**  the  operation  of  their  fine  :  and  if  extin- 
^*  guished,  the  joining  of  the  testator's  heir 
^>  was  necessary,  not  only  for  supplying  the 
"  want  of  proving  the  will,  but  to  pass  the 
*'  fee  vested  in  him  as  the  heir;  And  when 
"  the  Chancellor  relied  on  Weale  and  Lower, 
as  a  case .  where  a  fine  was  adjudged  to 
pass  an  estate,  not  vested,  by  way  of 
estoppel,  and  to  convey  the  interest  of 
f *  such  estate,  which  accrued  by .  the  con- 
**  tingency  happening  afterwards,  he  did 
**  apply  that  case  with  his  usual  judgment 
*'  and  nice  discrimination. 

"The  case  of  Weale  and  Lower,  so  far 
from  supporting  this  proposition,  as  apr  - 
plicable  to  the  facts  in  Vick  and  Edwards^ 
and « the  purpose  for  which  it  was  adduced, 
"  is  founded  on  a  distinction  between  a 
fine  sur  concessurent  for  years,  which, 
from  its  partial  operation,  binds  the  in- 
"  terest,  when  it  shall  vest,  instead  of  extin-  L  30^  ] 
"  guishing  the  title,  and  a  fine  sur  conu- 
"  zance  de  droit,  &c.  or  other  fine  which 
**  extends  to  the  whole  fee,  and  which,  as  it 
**  cannot  pass  the  right  to  the  fee,  is  held  to 
**  operate  by  way  of  extinguishment.  In 
"  short  it  should  seem,  the  fine,  as  being  a 
public  document,  of  which  a  stranger 
may  take  advantage,  enables  the  person 
in  possession,  (in  other  words  the  person  ) 
^*  who  has  the  seisin  or  estate,)  to  resist  a- 
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.  *^  claim  by  the  conusee  of  the  fine,  on  the 
^*  ground  that  the  conusor  had  not  any 
'*  estate  which  he  could  transfer :  and  to 
^^  resist  the  claim  of  the  conusor  or  his 
'^  heirs,  foy  showing  that  the  conusor  has 
^^  precludied  himself  and  his  heirs,  of  all 
^'  title  which  might  otherwise  have  been 
"  claimed  by  them.** 

Sometimes  a  fine  operative  by  way  of 
estoppel,  is  levied  to  another  aod  bis  heirs, 
and  embraces  the  fet ;  at  other  times  tt  is 
confined  to  a  ierm  for  ycBrs.  When  the 
fine  extends  to  the  f^e,  the  right  is  wholly 
extinguished  ;  at  least  thepe  is  a  complete 
estoppel  against  it  {p).  Bui  w^hen  a  fine  is 
£or  years,  it  is  an  estoppel  only  during  the 
ierm.  It  binds  the  e^state,  wJben  it  vests, 
without  concluding  the  title  to  the  fee  (c). 

[  306  ]  From  these  deductions*  it  follows,  that 
there  are  many  cases  in  which  a  fine«  iur  eon^ 
cesserunt  Jor  years^  may  be  recommended, 
when  it  would  be  extremely  injurious  to 
conclude  the  title  by  a  fine  of  the  inheri- 
tance. This  is  particularly  the  case  when 
there  is  a  contingent  interest  of  inheritance^ 
or  a,  joint-tenancy  of  the  inheritance  :  and  it 
is  an  object  that  the  contingent  inheritanoe 
shall  not  be  destroyed ;  or  that  the  joint*^ 

'  tenancy  shall  iiot  be  severed* 

(A)  BwcWer'f  case,  2 Co.  55.  (c)  Weale  v.  Lowtr,  Pol- 
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Thirdly,  At  a  bar  to  the  hem  in  tuil. 

The  bar  of  the  heirs  in  tail  depends  on 
the  statutes  of  4  H.  VII.  and  32  H.  VIII- 
That  the  heirs  in  tail  may  be  barred,  it  is 
necessary  only,  that  a  fine  should  be  levied 
by  an  ancestor,  and  duly  proclaimed.  The 
fine  may  be  effectual,  whether  the  person 
by  whom  it  is  levied,  has  a  vested  estate  in 
Jiossessioii,  reversion  or  remainder  (d)  ;  a 
contingent  interest  {e) ;  or  only  a  titte  of 
entry,  or  of  action  {/) ;  and  the  fi^ie  of  a 
person  within  the  line  of  the  intail  will  bar 
his  own  issue^  ev>en  though  the  fine  should 
be  levied  before  the  intail  descend  on  him 
(g),  or  should  be  levied  after  alienation  (h). 
It  will,  under  these  circumstances,  even  bar  [  307  ] 
ail  collaterals,  claiming  under  the  same 
intail,  so  as  the  right  of  the  intail  devolve 
to  the  person,  or  some  one  of  his  descend- 
ants, Ir^  whom  the  fine  is  levied  ;  or,  in 
other  words,  so  as  he  or  some  one  of  his 
issue  become  hair  de  facto  to  the  intail  (i) ; 
and  the  issue  in  iineal  descent  may  be  barred 
by  the  fine  of  their  parent,  being  within 
the  extent  of  the  gift  in  tail,  although  the 
parent,  never  becomes  the  heir  {j). 

{d)  C6.  Litt  872.  Cas€  of  {g)  H<A>.  2^.  Jenk.  Cent. 

Pines,  3  Co.  84.  275. 

Jenk.    Cent.    274.      Shep.  (A)  3  Co.  90.  a. 

Tosch.  25.  (t)  Hob.  26S,  332.    Jenk. 

[e)  Grant' i    case,    10    Co.  Cent.  274. 

5S,  a.  (j)  ^rcAerVcase,  3  Co.  M. 

{/)  ZotccA  Y.  Bamfield,  3^  a.  Mackmlliam*s  case. 

Co.  88, 00,  a.  Jank.  Cent.  275.  Hob.  333,  Moor  252,  contra* 
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On  this  construction  of  the  statutes,  a 
fine  leyied  by  one  ancestor  alone  (A:),  whcri 
the  gift  in  tail  is  t6  both  parents,  will  be  a 
bar  to  the  issue,  so  as  to  extinguish  the 
intail.  At  the  same  time,  that  the  heii-s 
are  barred  under  these  circumstances,  the 
fine  will  not  affect  the  interest  of  the  other 
ancestor,  further  than  to  take  from  the  estate- 
tail  its  descendible  qualities.  The^  other 
ancestor  will  have  a  base  or  determinable 
fee,  instead  of  an  estate-tail.  The  other 
collateral  qualities,  as  the  right  of  suffering 
a  common  recovery,  will  remain ;  and  the 
estate  of  the  other  ancestor  may  desceud  to 
the  issue  as  his  general  heir,  though  not  as 
heir  to  the  intaiU  The  sole  effect  of  the  fine 
is  to  preclude  the  issue  from  claiming  as 
issue  in  tail.  But  a  fine-  by  a  father  when 
the  gift  is  to  the  mother^  and  her  heirs  of 
[  308]  her  body  begotten  by  the  fotther,  will  not 
bar  the  intail.  He  is  merely  a  parent^  not 
an  ancestor.  The  lands  are  not  intailed  on 
him.  He  is  named  merely  to  describe  those 
particular  heirs  of  the  body  of  his  wife,  who 
are  within  the  scope  of  the  intail. 

So  a  gift  to  a  man  and  his  heirs  of  his 
body,  will  enable  the  son,  after  the  death 
of  the  father,  to  bar  the  intail,  so  far  as  to 
exclude  his  brothers  and  sisters,,  and  their 

{k)  B/aumanea  case,  9  Co.   138.   Baker  v.    WiilU,  Cf. 
.Car.  47a 
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issue,  as  well  as  his  own  issue  (/) ;  but  unless 
the  intail  had  descended  on  him  or  his  issue, 
his  brothers  or  other  collaterals  would  not 
be  barred   by  his  fine  if  levied  in  the  life- 
time of  the  donee  (;»).     So  when  a  gift  is 
made  to  a  man  and  the  heirs  males  of  his  " 
body,  with  remainder  to  him  and  the  heirs 
females  of  his  body  ;  a  fine  levied  by  him 
will  bar  both  estates  tail.     He  is  the  ances- 
tor to  both  intails.     But  when  a  gift  is  made 
to  a  man,  and  tlie  heirs  males  of  his  body, 
with  remainder  to  him  and  the  htivs  females 
of  his  body,  and  he  dies,  leaving  a  sort  and  a 
daughter  ;  a  fine  levied  by  the  son,  though  it 
will  bind  his  own  issue,  will  not  bind  his  sis- 
ter or  her  issue ;  for  each  of  the  children 
has  a  distinct  estate^-tail,  and  the  daughter, 
and  her  heirs,  are  to  take  the  estate  in  tail 
female,  independently  of  theson  or  of  his  issue 
[n).     So  if  limitations  are  made  in  favor  of 
the  first  and  other  sons,  successively,  in  tail, 
a  fine  levied  by  the  elder  son  or  his  issue,  [  3O97 
will  not  by  force  of  the  statutes  of  procla- 
mations bar  the  younger  sons  or  their  issue. 
Each  son  has  a   distinct  intail ;    and  the 
younger  sons  and  their  issue  do  not  claim 
under  the  same  intail  which  gave  an  estate- 
tail  to  the  person  by  whom  the  fine  is  levied^ 

(/)  Co.  Litt.  372,  a.  Cro.    Car.    434.    Hob.   258, 

[m)  Braditack  v.  ScapfU,     333. 

(ft)  Shep.  T.  20. 
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thoagh  they  claim  under  the  same  will  or 
settlement.  Also,  though  on  a  different 
ground,  a  fine  by  a  younger  brother  or  his 
issue,  will  not  bar  the  elder  brother  or  his 
issue  claiming  under  the  same  intail ;  nor 
will  the  fine  of  the  elder  brother  or  his  issue 
bar  the  younger  brother  or  his  issue,  unless 
the  elder  brother  or  his  issue  becomes  heir 
to  the  intail,  either  before  or  after  the  fine 
is  levied  [o).  So  a  fine  levied  by  a  sister  or 
an  uncle,  who  is  pro  tempore,  the  heir  in 
tail,  will  not  bar  a  more  immediate  heir,  wha 
afterwards  comes  into  existence  (p). 

From  these  points,  it  will  be  collected, 
that  a  fine  may  be  levied  with  effect  so  as  to 
bar  the  intail,  when  a  recovery  could  not 
be  suffered  to  bar  it  effectually. 


Fourthly y   As  a  Bar  by  Non-claim. 

That  a  fine  may  operate  as  a  bar  by  non- 
claim  it  must  be  duly  proclaimed.  It  is 
essential  also  that  one  of  the  parties  sliowld 
liave  an  estate  of  freehold,  that  the  plea  of 
partes  Jinis  nihil  habuerunt,  may  not  be  rele^ 
[  310  ]  vant ;  with  the  exeception,  that  an  equitable 
freehold  in  one  of  the  parties,  will,  it  should 
seem,  be  sufficient  to  support  the  fine  against 

(o)  Hob.  258, 833.  {p)  Hob.  333.  Shep.  Touch. 
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persons  claiming  under  equitable  remain-^ 
ders^  8cc.  Such  estate  of  freehold  may  be 
either  in  possession^  remainder^  or  rever^ 
sion. 

In  Sulvin  v.  Clerk  {q)  the  conusor  in  the 
fine  had  an  estate  in  reversion,  expectant 
on  his  owh  lease  for  life  made  by  disconti-^ 
nuance,  and  the  fine  operated  by  nonclaim 
to  bar  the  reversion  in  fee  under  the  right- 
ful seisin.  There  are  other  cases  of  the 
like  description,  in  which  also  the  like 
decision  was  pronounced.  In  all  these 
cases  the  estates  to  be  barred  were  devested 
before  the  fine  was  levied  ;  as  when  a  dissei^ 
sor  made  a  lease  for  life  and  afterwards  levied 
a  fine  (r) ;  or  a  discontinuor,  by  means  of 
a  particular  estate,  had  gained  a  new  rever*- 
sion  by  wrong.  Anne  Twist^s  case  {s)  in-* 
volves  the  same  considerations. 

That  a  fine  may  operate  by  nonclaim, 
there  must  also  be  an  adverse  possession^ 
understood  with  the  qualifications  which 
have  been  noticed  in  a  former  part  of  this 
chapter  (/). 

10.  On  what  Fines  Uses  may  be  declared. 

On  every  fine  which  transfers  an  estate. 
even  on  a  fine  sur  grant  et  render,  uses  may 

[q)  Cro.  Cur.  156.  (i)  Shep.  ToQch.  27. 

(r)  Co.  litt.  296.  a.  (/)  Supra,  221^ 
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be  declared  («)•  By  the  render  a  common 
law  seisin  is  transferred,  and  a  declaration 
of  uses  will  be  valid.  It  seldom  happens, 
that  a  fine  sur  grant  et  render  is  levied  to 
uses.  When  uses  are  to  be  declared,  all 
that  can^  be  accomplished  by  the  render  in 
the  fine,  or  by  the  render  united  with  the 
declaration  of  uses,  may  be  accomplished  by 
the  declaration  of  the  uses  alone.  On  this 
point  it  is  observable,  that  the  question 
has  been  raised,  whether  uses  may  be  de* 
clared  on  the  estate  rendered  by  a  fine,  and 
that  question  has  been  decided  in  favor  of 
the  declaration  of  uses.  A  case  in  Clayton's 
Reports,  which  may  seem  to  the  contrary, 
is  reconciled  by  considering  the  interval 
which  elapsed  as  affording  the  conclusion 
that  the  grantee  in  the  render  took  to  his 
own  use. 
[311]  That  a  common  law  seisin  passes,  and 
that  there  is  a  declaration  of  uses,  are  the 
two  essential  circumstances  to  call  the 
statute  of  uses  into  operation.  When  no 
estate  passes  by  tiie  fine  :  when  its  opem- 
tion,  instead  of  passing  an  estate  is  to  re- 
lease a  title,  or  extinguish  a  right ;  then  no 
uses  are  admissible.  In  short,  there  is  not 
any  estate  to  supply  a  seisin  to  these  uses. 

(»)  Moor.  45.  Poph.  105. 
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ll.  By  whom  Uses  rhay  be  declared. 

Whoever  conveys  an  6state  by  fine  may 
declare  the  uses,  to  the  extent  of  his  owner- 
ship under  the  estate  he  conveys  {v).  Thus 
tenant  for  life  may  declare  the  uses,  during 
his  estate  for  life  ;  tenant  in  tail  may  declare 
the  uses  of  the  fine  ^o  long  as  the  estate 
¥4hich  passes  from  him,  shall  continue  ;  and 
tenant  in  fee-simple  may  declare  the  uses 
of  that  estate ;  and  the  tenant  of  a  remote 
estate  in  remainder  or  reversion,  may  de- 
clare the  uses  of  such  remote  interest ;  and 
each  of  several  joint-tenants,  tenants  in 
common,  and  coparceners  (re?),  may  declare 
the  uses  of  the  fine  as  to  his  particular  share. 
When  several  persons  join  in  a  fine,  and  in 
the  declaration  of  the  uses,  the  uses  will  [312] 
proceed  from  each  person,  and  depend  on 
his  estate,  according  to  the  nature  and  rela<^ 
tive  degree  of  his  ownership.  Thus  if 
tenant  for  life,  with  remainder  to  another 
in  tail,  with  remainder  to  another  in  fee, 
join  in  a  fine,  and  in  a  declaration  of  the 
uses,  the  uses  will  proceed  from  the  tenant 
for  life  during  his  interest :  from  the  tenant 
in  tail  durinjj  the  continuance  of  the  owner-' 
ship  under  the  intail ;  and  from  the  owner 
of  the  fee,  after  the  ownership  under  these 

(v)  BeekwUk'icwe,^Co.b7.         (w)  2  Co.  58,  a.  Palm.  406. 
Dougl.  Rep.  25.  a  P.  W.  210. 
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particular  estates  is  determined^  and  in  the 
mean  time  subject  thereto.  By  this  distri- 
bution tlie  persons  claiming  under  the  uses, 
will  have  a  title  in  the  same  maimer  as  if  it 
was  derived  under  a  joint  conveyance^  made 
by  the  tenant  for  life^  the  remainder  man  in 
tail,  and  the  remainder  man  or  reversioner 
in  fee  ;  and  under  such  joint  conveyance 
there  is  not  any  merger,  notwithstanding 
there  is  an  union  of  estates  (r). 

The  next  rule  is  that  one  person  cannot 
declare  the  uses  of  a  fine,  levied  by  another. 

Thus  if  two  joint-tenants  concur  in  levy- 
ing a  fine,  neither  of  them  singly  can  declare 
the  uses  of  more  than  his  share  (y). 

The  same  point  is  equally  applicable  to 
coparceners,  and  tenants  in  common. 

So  when  tenant  for  life  and  the  remainder- 

f  313]  man  in  tee,  join    in  a    fine,  a    declaration 

'    of  the  uses  by  one  of  them,  will  not  supply 

the  want  of  a   declaration  of  uses  by   the 

other  (z). 

And  where  tenant  for  life,  a  tenant  in 
tail,  and  a  tenant  in  fee,  joined  in  a  fine,  a 
declaration  of  uses  by  the  tenant  for  life, 
and  tenant  in  tail;  had  no  operation  oa  the 
uses  of  the  ultimate  remainder  in  £ee.  The 
use  oi  that  estate  resulted  to  its  former 
owner,  for  want  of  a  declaration  by  him  (^r). 

(x)  Bredon'M  case,  1  Co,  76.  Iz)  Dougl.  25. 

(y)  2  Co.  58,11.  24. 
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And  on  principle^  a  fine  levied  by  a  person 
who  has  an  estate,  and  one  who  has  merely  a 
right  or  titles  will  operate  as  an  extinguish-- 
ment  of  the  right,  and  leave  the  uses  com-- 
pletely  in  the  power  of  the  owner.  And 
under  a  fine  by  the  owner  and  a  stranger., 
the  uses  will  result  to  the  owner  alone^  or 
he  alone  may  declare  them  (b). 

To  the  general  rule,  there  is  an  exception, 
or  rather  the  semblance  of  an  exception, 
arising  from  the  peculiar  connexion  between 
husband  and  wife^  when  a  fine  is  levied  by 
them,  of  lands  which  they  hold  in  right  of 
the  wife.  The  rules  respecting  the  uses 
of  their  fine  are, 

1st.  The  wife  alone  cannot  declare  the 
uses  of  her  fine  (c). 

2d.  The  husband  alone  cannot  declare  the[  314  ] 
uses,  against  the  consent  of  his  wife^  appear- 
ing by  deed,  or  by  any  act  in  pais. 

3d.  The  husband  alone  may  declare  the 
uses,  unless  his  wife  disagrees  to  these  uses 
during  the  coverture  [d). 

4th,  They  may  jointly  declare  the  uses. 

fith.  When  there  are  several  declarations 
by  them,  and  they  are  different,  these  uses, 
as  far  as  they  are  difFerentj  will  be  void  (er). 

But  as  far  as  they  agree  in   declaring  the 

[h)  BeckeVi   case,  2  R.  A.  [d)  lb:A 

789.  [£)  l\M. 

(c)  Beckwith's   case.  2  Co. 
57. 
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uses  of  the  fine,  either  as  to  part  of  the 
lands,  or  as  to  part  of  the  estate  of  the  lands, 
so  far  the  uses  will  be  good.  They  will  be 
rejected  only  so  far  as  there  is  a  Aariance 
in  their  several  declarations.  If  they  dis- 
agree in  declaring  the  use  of  the ^V^^  estate 
of  any  part  of  the  lands  ;  all  the  ulterior 
uses  declared  of  that  part,  notwithstanding 
they  concur  in  the  declaration  of  these  ulte- 
rior uses,  will  be  void.  This  is  all  that 
was  decided  in  Beckwith^s  case ;  though  the 
conclusion  drawn  from  that  case,  has  been, 
that  the  first  use  will  be  void,  although  the 
husband  and  wife  agree  \n  declaring  that 
use,  provided  they  differ  in  the  ulterior 
uses.  It  will  be  difficult,  however,  to  sup- 
port that  inference  from  Beckwith's  case  ; 
and  still  more  difficult  to  reconcile  it  with 
[315] principle.  It  is  true  Lord  Coke  calls  the 
attention  of  the  reader  to  the  distinction 
between  an  agreement  in  the  uses  declared 
by  the  husband  and  wife  of  part  of  the  land 
and  of  part  of  the  estate:  but  taking  this 
distinction  with  its  context,  it  must  be 
understood  as  referable  to  the  particular 
case  of  a  variation  in  the  first  use,  from  the 
legal  impossibility  of  there  being  such  a 
reversion  as  the  wife  intended  to  reserve, 
or  such  a  remainder  as  she  intended  to  limit, 
if  her  husband's  declaration  of  the  use  were 
to  be  established.      The   language  of  the 
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resolution  more  clearly  leads  to  this  con- 
clusion, or  rather  interpretation  of  the 
context.  All  that  is  said  in  reporting  the 
resolution  is  to  this  effect : 

*'  Although  the  variance  was  in  the  first 
particular  use,  (the  wife  limiting  it  to 
herself  only  for  her  life,  and  the  husband 
limiting  it  to  him  and  his  wife  for  their 
lives,)  and  all  the  other  uses  in  remainder  . 
limited  in  both  the  indentures,  are  ac- 
cording to  both  their  consents,  yet  all 
"  the  uses  are  void.  But  if  there  be  two 
"  joint-tenants,  or  two  having  several  es- 
tates, and  they  join  in  a  fine,  and  one 
declare  the  use  in  one  manner,  and  the 
'^  other  in  another  manner,  the  same  is 
"  good  for  each  of  their  parts  ;  for  the 
"  declaration  of  the  use  shall  be  directed 
*'  and  governed  according  to  their  estates 
•*  and  interests.  But  between  husband  and 
**  wife,,  the  estate  is  only  in  the  wife,  and  so[  316  ] 
"  is  the  difference.  But  if  the  husband  and 
wife  agree  in  the  limitation  of  the  use  of 
part  of  the  land,  and  vary  in  the  limita- 
•*  tionforthe  residue  of  the  land,  it  is  good 
'*  for  part,  and  void  for  the  residue.  So 
"  note,  reader,  a  difference  between  va- 
*'  riance,  touching  the  limitation  of  the  use 
"  oi  part  of  the  estate  of  the  land,  and  touch- 
**  ing  the  limitation  of  the  use  oi part  of  the 
"  land  itseltV^ 
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Now  in  this  res6lution,  there  is  not  a  sin* 
gle  syllable  which  denies  the  validity  of 
the  declaration  of  the  uses,  when  the  hus- 
band and  wife  agree  in  limiting  an  estate 
for  life  to  A,  though  they  do  not  agree  in 
the  limitation  of  the  ulterior  uses..  The 
language  of  Lord  Bacon  is,  if  they  sever, 
then  it  is  good  for  so  much  of  the  inherit- 
ance, as  they  concurred  in  (/). 

When  the  wife  agrees  with  the  husband 
in  the  limitation  of  the  ulterior  uses,  but 
differs  from  him  in  limiting  the  first  use,  it 
is  possible,  and  even  probable,  that  all  the 
ulterior  uses,  unless  they  contravene  the 
rule  against  perpetuities,  may  be  support- 
ed^ as  springing  uses. 

12.  0/  resulting    Uses. 

It  is  also  to  be  observed  that  as  far  as  no 
uses  shall  be  declared,  or  the  use  of  the  fee 
^ball  be  limited  in  contingency  (g*),  the  use 
will  resynlt  to  the  former  owneo  according 
to  the  estate  be  bad  at  the  time  of  levying 
the  fine.  Or  if  several  persons  who  have 
t[  317] distinct  ^sta^tes,  as  tenant  for  life  and  re* 
mainder-man  in  fee,  or  as  joint-tenants  who 
bold  to  them  and  the  heirs  of  one,  join  in 
a  fine,  without  declaring  any  uses,  tlie  uses 

(/)  Bac.  on  Uses,  07.  [g)  2  R.IL  Abr.  78&.  2  Co. 

58. 
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irill  result  according  to  the  former  owner- 
ship, (h)  The  exceptions  are,  that  no  use 
will  result  on  a  fine  sur  grant  et  render  or  on 
the  grant  of  a  particCilar  estate  (i) ;  and  that 
jthe  conusee  in  a  fine  may  aver  an  use  in 
himself,  or  more  correctly  speaking  exclude 
the  resulting  use,  notwithstanding  there  is 
not  any  express  declaration  (f) ;  and  also 
that  a  tenant  in  tail,  instead  of  having  his 
old  estate-tail  under  a  resulting  use,  will 
have  a  fee-sinrple,  in  case  the  fine  operates 
as  a  discontinuance ;  and  a  base  or  deter- 
ininable  fee,  in  case  the  fine  operates  merely 
and  simply  as  a  conveyance. 

The  books  are  involved  in  some  obscurity 
on  this  point.  They  say,  the  fine  shall 
enure  to  the  old  or  former  uses  (k). 

These  book  are  to  be  understood  with 
the  qualification  that  the  uses  result  accord- 
ing to  the  forfner  ownership,  and  not  so  as 
to  revive  the  in  tail.  This  point  has  been 
expressly  decided  as  to  recoveries,  and  is 
equally  relied  on  as  to  uses  resulting  from  a 
fine  (/). 

Suppose  a  tenant  in  tail  and  the  owner 

(A)  2  Cb«  58.  Ma  40.  352.  Jrgoi  y.  Cheney,  U/bOk 

(t)  Mo.  ]0(>.  2  Co.  76.  82.  Doagl.  25. 

li)  Aitham     V.     Aitglesffff  (l)  Hodges  v.    Fowter,  in 

GUb.  £q.  Ca.  17.    11   Mod.  the  Ezcb,  1777.    Momem  v. 

210.  Roe  V.  Popham,  R>ogl.  Moxon,  ib.  Com.  Ka.  Ums, 

M.  Thneieui  r.  Pedlg^  Sir.  D^  2.  Mghemgah  r.  Ferrers^ 

12.  3P.  W.207. 

\k\  Wekm^  T.  Aim,  Falm. 
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of  the  reversion  in  fee  to  join  in  a  fine,  and 
the  use  to  result  to  them  according  to  their 
former  ownership  ;  it  is  an  interesting  and 
curious  point,  involving  a  large  portion  of 
learning  to  be  drawn  from  first  principles, 
whether  the  tenant  in  tail  or  his  heir  can 
afterwards  by  suffering  a  common  recovery 
bar  the  revers^ion.  He  might  have  done 
this  before  the  fine.  Strong  are  the  argu- 
ments against  his  right,  after  the  fine,  to 
exercise  this  incidental  power  annexed  to 
bis  estate- tail. 

In  point  of  law  his  estate-tail  is  extin- 
guished by  union  with  the  fee.  It  is  under 
rules  of  courts  of  equity,  and  the  statute  of 
uses  working  on  these  rules,  that  he  has  a 
like  interest ,  corresponding  as  near  as  may 
be  to  an  estate-tail,  and  not  the  same  iden^ 
tical  estate, — that  the  use  results  for  a  base 
fee.  It  seems  that  in  equity,  before  the 
statute  of  uses,  there  would  not  have  been 
an  equitable  estate-tail:  and  if  there  would 
not  have  been  an  equitable  estate-tail,  there 
would  not  have  been  a  right  to  bar  the  re- 
mainder or  reversion. 

In  answer,  however,  to  this  argument  it 
may  be  urged,  that  even  at  law,  and  so  in 
equity,  an  estate-tail,  though  converted  into 
a  base  fee,  confers  the  right  on  the  donee 
in  tail  or  his  heir  to  enlarge  the  base  fee 

V 

into  a  fee-simple,  to  the  prejudice,  and  in 
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exclusion  of  the  reversioner  or  remainder- 
man {m).  But  this  reasoning  does  not  seem 
sufficiently  cogent  to  establish  the  right  in 
the  former  tenant  in  tail  to  bar  the  remain- 
der man  by  a  common  recovery.  The  point,  * 
however,  is  one  of  difficulty  and  of  con- 
siderable nicety,  and  may  be  decided  either 
way  without  much  sacrifice  of  principle. 

When  the  use  of  the  fee  results,  that  fee 
will  be  descendible  from  the  first  purchaser 
of  the  estate.  For  this  reason,  a  fee  which 
descended  ex  parte  materna^  will,  under  the 
resulting  use,  be  descendible  in  like  man- 
ner (n). 

So  if  an  estate-tail  be   taken  by  descent 

ex  parte  pat erna,  the  fee  taken  by  resulting 
use  will  be  descendible,  as  if  the  donee  in 
tail  had  taken  the  fee,  as  the  purchasing 
ancestor  (o), 

And  whether  the  use  results,  or  is  ex- 
pressly declared,  the  same  course  of  descent 
will  prevail. 

But  a  fee  taken  under  the  render  of  a  fine 
is  a  new  estate,  and  the  conusee  in  the  ren- 
der will  be  deemed  the  purchasing  ancestor. 
The  fine  sur  grant  et  render  is  a  double  con- 
veyance.    It  partakes  of  the  nature,   and 

(m)  Supra,  139.  (o)  Roe  d.  Crow  r  BM^ 

(fi)  Abbot  V.  Burton^  Salk.  were,  5  T.  Rep.  MH.  Martin 

d90«    Fenwick    v.    Mitford^  v.  Straehan^  5  T.  Rep.  i(^,ia 

1  Lm.  182.  Co.  Liu.  22.  b.  a  note. 
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has  the  effect  of  a  feoffment  and  re-^nfeoff* 
ment  {p). 

Of  Deeds  to   lead,  and  Deeds  to  declare   the 

Uses  of  Fines. 

When  a  fine  is  levied  after,  and  in  pur- 
suance of,  a  covenant  or  agreement  to  levy 
a  fine  and  declare  the  uses  thereof,  the  deed 
containing  such  declaration  or  agreement 
[  319  ]  is  correctly  denominated  a  deed  to  lead  the 
uses  of  the  fine ;  while  a  deed  declaring  the 
uses  of  a  fine,  takes  its  denomination  from 
the  circumstance  that  the  deed  is  subse- 
quent in  date  to  the  fine^  and  executed  after 
^he  fine  has  been  levied. 

The  subject  of  deeds  to  lead,  and  of  deeds 
to  declare  the  uses  of  fines,  is  of  considerable 
interest  to  the  profession.  These  deeds 
frequently  occur  in  practice,  and  produce  a 
material  change  in  the  title.  To  state  the 
cases,  and  the  rules  of  law  on  which  they 
are  grounded,  and  give  the  proper  ^rms  of 
deeds,  will  require  more  space  than  can  be 
allotted  for  them  in  this  volume.  This 
learning  will  be  the  subject  of  the  first 
chapter  of  the  next  volume. 

(p)  Priee  v.    Longford,  Salk.  337. 
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FORM  I 


Farm  qf  Reet^pety  Deed  of  La$ut$  w  difereni  Countieif  /or 
the  joint  lives  of  the  Tenant  and  Vouchee  (a). 

This    indenture,   of  three   parts,  made 
the  day  of  in  the  63  Geo.  IIL 

and  in  the  year  of  our  Lord  1813  ;  Between  E.'^*"^*- 
M.  of,  &c.  [th€  intended  vouchee^  of  the  first  part ; 
A.  B.  of,  &c.  \the  intended  tenant]  of  the  se- 
cond part ;  and  C.  D.  of,  i&c.  [the  intended  de- 
mandant^ of  the  third  part.     Whereas  by  in- Recital 
dentures  of  lease  and  release,  bearing  date  respec- ^^n  ^f ^^te- 
tively  on  or  about  the  9th  and  10th  days  of  May,J^^^^]^^ 
in  the  year  IZ^P,  and  made,  or  expressed  to  be 
made  between  H.  M.  of,  &c.  tinman,  and  Han- 
nah his  wife,  of  the  one  part ;  and  W.  K.  of,  &c. 
gent,  'of    the    other   part.     The    messuage    and 
hereditaments  hereinafter  in  part  described  to  be 
situate  in  the  parish  of  T.  in  the  said  county  of 
W.    were    conveyed    and    assured,    after    divers 
estates  for   life,  and  in  tail,  which  are  all    now 
determined,  to  the  use  of  the  said  £.  M,  therein 
described   as   the  daughter  of  the  said  H.   M. 
by  the  said  H.  his  wife,  and  the  heiis  of  her 

t^)  See  the  Text,  p.  104. 
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body  lawfully  issuing.     And  whereas  by  other 
indentures    of    lease    and    release,    also    bearing 
^^MrSls.  ^^^^  respectively,  on  or  about  the  9th  and  iOth 
days  of  May,  1 749,  and  made  or  expressed  to  be 
made  between  the  said  H.  M.  and  H.  his  wife, 
of  the  one  part,  and  K.  M,  of  the    other  part ; 
All  those,  the  messuage  and  hereditaments  herein- 
after in  part  described  to  be  situate  in  the  parish 
of  H,  in  the  county  of  W,  were  conveyed  and 
assured,    after  and    subject    to    several  particular 
estates  for  life  and  in  tail,  all  of  which  are  now  de* 
termined,  to  the  use  of  the  said  E.  M.  and  the 
Derire  to  «if-heirs  of  her  body,  lawfully  issuing.    And  where- 
as the  said  £.  M.  is  desirous  of  suffering  two  or  . 
more   common    recoveries,    for   the    purpose    of 
barring  the  several  estates  tail,  limited  to  her  as 
aforesaid,   and    enlarging    the   same    estates    tail» 
and  to  include  into  estates  in  fee  simple.     And  whereas  the 
said  E.  M.  is  seised  of  divers   other  messuages, 
lands,   tenements,   and  hereditaments,   hereinafter 
described :  and  although  it  is  understood  that  the 
said  E.  M.  is  seised  of  the  same  messuages  and 
hereditaments  for    an   estate   in   fee-simple,   it  is 
deemed  advisable    that    the    same    hereditaments 
should  be  comprised  in  the  recoveries  hereinafter 
agreed  to  be  suffered,  for  the  purpose  of  barring 
all  estates  tail,  if  there  be  any,  of  the  said  E.  M. 
WiTNEMETH  jn  thc  samc  messuages  and  hereditaments.     Now 

tDfintailg,       THIS  INDENTURE  WITNESSETH  that  for  dockiug, 

barring,  and  destroying  all  intails  of  and  in  the 
messuages  and  other  hereditaments  hereinafter 
released,  or  otherwise  assured,  or  intended  so  to 
and  remain-  be,  and  all  reversions  and  remainders,  expectant 
on  the  same  intails,  and  all  conditions,  and  col* 
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lateral  limitations  annexed   thereto,    or    affecting 
the  same;    and  also    in  consideration  of   lOs.  of^^^J^^ 
lawful  money   of  the   united    kingdom  of  Great  tion, 
Britain  and  Ireland,  current  in  Great  Britain,  to 
the  said  £.  M.  well  and  truly  paid  by  the  said 
A.  B,  immediately  before  the  execution  of  these 
presents,  (the  receipt  whereof  is  hereby  acknow- 
ledged,)    She  the  said  E.  M.  hath  granted,  bar- Tenant  m  ua 
gained,   sold,   released,    and   confirmed,    and    by 
these  /presents  doth    grant,    bargain,  sell,   release, 
and  confirm  unto   the  said  A.  B.    (in  the  actual  ,("^«7"^  ^ 

^  lease  for  a 

possession  of  the  said  A.  B.  now  being,  in  virtue  year) 
of  a  bargain  and  sale  thereof  made  to  him  by  the 
said  £.  M,  in  consideration  of  5s.  paid  to  her  by 
the  said  A.  B,  by  indenture  bearing  date  on  the 
day  next  before  the  day  of  the  date,  and  executed 
before  the  execution  of  these  presents,  for  one 
whole  year,  to  be  computed  from  the  day  next 
before  the  day  of  the  date  of  the  same  indenture 
of  bargain  and  sale,  and  by  force  of  the  statute 
made  for  transferring  uses  into  possession,)  All 
THAT  messuage  or  tenement,  and  all  houses,  out- '^^c^i-'* 
houses,  buildings,  barns,  stables,  gardens,  orchards, 
curtil£iges,  and  appurtenances  whatsoever  there- 
unto belonging;  And  also  all  those  four  several 
closes,  pieces,  or  parcels  of  land,  meadow,  or  pas- 
ture ground,  now  or  formerly  commonly  called  or 
known  by  the  several  names  of, 

or  by  any  other  name  or  names,  whatsoever,  con- 
taining in  the  whole  by  estimation  about  twelve 
acres,  be  the  same  more  or  less:  situate,  lying, 
and  being  in  the  parish  of  T,  and  county  of  W, 
and  near  the  highway  leading  from  cross,  - 

VOL.  I.  A  A 
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towards  in  the  same  parish,  heretofore 

in  the  tenure  or  occupation  of  J.  H,  kte  in  the 
tenure  or  occupation  of  J.  A,  his  assigns,  or 
under-tenants,  and  now  or  late  of  .     And 

also  all  that  messuage,  or  tenement,  formerly  in 
the  possession  of  W.  L,  but  afterwards  of  R.  C, 
together  with  all  bams,  stables,  buildings,  houses, 
outhouses,  shops,  gardens,  orchards,  yards,  fold- 
yards,  and  backsides,  to  the  said  last  mentioned 
messuage  or  tenement  belonging.  And  all  those 
two  closes,  leasows,  meadow,  or  pasture  ground, 
heretofore  into  five  parts  divided,  containing  in 
the  whole  by  estimation  eleven  acres  or  there- 
abouts, be  the  same  more  or  less.  All  which  said 
messuage  or  tenement,  buildings,  lands,  closes, 
pasture-ground,  and  premises  last  mentioned, 
are  now  or  were  fonnerly  called  or  known  by  the 
name   of  the  and  were  heretofore 

in  the  tenure  or  occupation  of  the  said  W.  L,  his 
under-tenant  or  assigns,  but  afterwards  of  the  said 
R.  C,  his  under-tenants  or  assigns,  and  are  situate, 
lying,  and  being  in 

or  in  one  of  them,  in  the  parish  of  H,  in  the 
county  of  W,  between  the  lands  formerly  of  T.  L, 
Esq.,  the  lands  formerly  of  T.  A,^  the  lands  for- 
merly of  R.  M.,  and  the  lane  or  roadway  leading 
from  towards  and 

another  lane  there  lying  and  being  at  the  upper 
end  of  the  said  closes  and  pastures,  on  or  near  aD 
Sweeping  parts  thereof.  And  also  all  other  the  lands,  tene- 
ments, and  hereditaments,  whatsoever,  formerly 
of  I.  P.  and  E,  his  wife  or  one  of  them,  and  now 
of  the  said  £.  M,  in  which  she  hath  any  estate, 
right,  title,  or  interest^  either  in  possession,  ^eve^ 
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sion,  or  remainder,  situate,   lying,  and  being  in 

aforesaid,  in  the  ^id  county  of 
W,  with  their  and  every  of  their  appurtenances. 
And  also  all  that  parcel  of  arable  land,  containing  otbar  pazodi, 
by  estimation  two  acres  and  an  half,  formerly  in 
the  tenure  or  occupation  of  T.  G,  and  afterwards  . 
in  the  tenure  or  occupation  of  J.  S,  lying  and 
being  in  the  parish  of  B,  in  the  said  county  of  W, 
in  a  field  there  called  Kay  field,  between  the  land 
of  M«  L.  on  the  one  part,   and  the  land  of  G.  K. 
on  the  other  part,  being  in  breadth,  and  extending 
in  length  from  the  land  formerly  of  T.  F.  and  after- 
Wards  of  J«  W.  at  the  one  end,  unto  the  land  for* 
merly  of  T.  E,  Esq.  heretofore  in  the  tenure  or 
occupation  of  A.  C.  widow,  and  afterwards  of  S. 
B.  at  the  other  end.     One  other  close  or  pasture 
called  Kayfield  Close,  containing  by    estimation 
four  acres,  formerly  in  the  tenure  of  J.  M,  and 
afterwards  of  J.  S,  and  being  in  the  parish  of  B, 
and  county  of  W,  between  the   land  formerly  of 
R.  L.   and  afterwards  of  \r.  S,  and  some  other 
land  heretofore  in  the  tenure  of  A.  C.  and  after- 
wards of  W.  S,  on,  or  nearly  on  all  parts.  All  which  ^^^^^ 
said  last  mentioned  lands  and  premises  were  lately  purchase^ 
in  the  occupation    of  the  said  J.  S,  and  are  the 
premises  which  were  conveyed  and  assured  to  die 
•aid  H.  M.  his  heirs  and  assigns  for  ever,  by  cer« 
tain  indentures  of  lease  and  release,  bearing  date 
respectively  on  or  about  the  twenty-eighth  and 
twenty-4iinth  of  December,  one  thousand  seven 
bundled  and  forty-four.    And  also  all  those  two  ^^<^' P®'^*^ 
closes  of  ground  and  other  lands,  situate  at 

and  called  And  also 

all.  that  fiiec#  or  parcel  of  land  containing  about 

A   A   9 
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two  acres  aiid  an  half,  now  in  the  tenure  or  oc- 
cupation of  R.  H ; .  which  said  last  mentioned 
Jands  were  on  a  division  or  inclosure  of  the  com- 
mon and  waste  lands  within  the  said  manor  and 
parish  of  B.  allotted  to  the  owner  or  proprietor  of 
the  said  lands  next  hereinbefore  described,  for 
and  in  respect  of  the  same,  and  are  now  better 
known  and  described,  as  all  those  several  closes 
of  land  situate  at  .in  the  parish  of 

.  B,  in  the  county  of  W,  and  now  or  late  in  the 
tenure  or  occupation  of  J.  T.  And  also  all,  &c. 
tbrianns.  And  all  houses,  outhouses,  edifices,  buildings, 
barns,  stables,  yards,  gardens,  orchards,  closes  of 
land,  meadow,  and  pasture,  feedings,  woods,  un- 
derwoods, and  the  ground  and  soil  thereof,  com- 
mons, and  common  of  pasture,  and  of  turbary, 
and  other  commonable  rights,  hedges,  ditches, 
fences,  mounds,  ways,  paths,  waters,  watercourses, 
liberties,  privileges,  easements,  profits,  commo- 
dities, advantages,  and  emoluments  whatsoever 
to  the  said  messuages  and  other  hereditaments 
hereby  released,  or  otherwise  assured,  or  intended 
so  to  be,  or  any  of  them,  respectively,  belonging, 
or  in  any  wise  appertaining,  or  accepted,  reputed, 
deemed,  taken,  known,  held,  occupied  or  enjoyed, 
as,  part,  parcel,  or  member  of  the  same,  or  any  of 
them  respectively.  And  all  other  the  messuages, 
lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being  in  the  several  towns,  parishes, 
and  places  of  T.  H.  B.  B.  in  the  counties  of 
Warwick  and  Worcester,  and  each  or  either  of 
them,  in  which  the  said  £.  M.  hath  any  estate 
or  interest  in  tail  at  law,  or  in  equity,  and  every 
part  and  parcel  of  the  iam^^  with  thtir  and  every 


General 

•weeping 

clause. 


.^ 
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t)f  their  rights,  members,  and  appurtenances.     -4nd  And  the 

,  J  •  •    J       »      J  version,  &c. 

the  reversion  and  reversions,  remainder  and  re- 
mainders, yearly,  and  other  rents  and  profits  of 
the  said  several  messuages  and  hereditaments 
hereby  released,  or  otherwise  assured,  or  .intended 
so  to  be,  and  every  part  tod  parcel  of  the  same, 
with  their  and  every  of  their  rights,  members,  and 
appurtenances  (a).  To  have  and  to  hold  the H abekdhm 
said  messuages,  hereditaments,  and  all  and  singular j^l^ves  of 
other  the  premises   hereby  released,  or  otherwise  s*^^' ""^ 

^  J  ^  grantee. 

assured,  or  intended  so  to  be,  and  every  part  and 

parcel  of  the  same,  with  their  and  every  of  their 

rights,  members,  and  appurtenances,  unto  and  to 

the  use  of  the  said  A.  B.  and  his  assigns,  during 

the  joint  natural  lives  of  the  said  A.  B.  and  £.  M. 

To  THE  INTENT   that  thc  Said   A.   B.  may  be^^;^^^;^ 

tenant  of  the  freeliold,  of  all  and  singular  the  said  freehold, 

messuages  and  hereditaments,  hereby   released,  or  s 

otherwise  assured  or  intended  so  to  be,  and  every 

part  and  parcel  of  the  same,    with   their    rights, 

members,  and  appurtenances ;  to  the  end  that  two  ^»*  ^^^  ^^^ 

,  ,  ^  .  mon  recove- 

or  more  good  and  perfect  common  vecoveries,  with  ries  may  be 
double  voucher,  may  be  had  and  suffered  of  the  ^"  ^  • 
same  messuages  and  hereditaments.  And  for  that 
purpose  it  is  hereby  directed,  declared,  and  agreed 
by  and  between  all  the  said  parties  to  these 
presents,  as  far  as  they  respectively  are  interested, 
that  the  said  A.  B.  shall  permit  and  suffer  the  said 
C.  D,  or  some  other  person  or  persons,  at  the  cofets 
and  charges  in  all  things  of  the  said  £.  M,  her  heirs, 
executors,  or  administiators,  at  any  time  or  times 


(a)  In  this  form  the  claate  of  **  all  the  estate*'  to  beomittecL 


^ 


SS8  APPENDIX. 

hereafter,  to  sue  forth  and  prosecute,  against  him 
the  said  A.  B.  out  of  his  Majesty's  high  court  of 
Chancery,  two  or  more  writs  of  entiy  $ur  disseisin 
en  lepostj  returnable  before  his  Majesty's  justices 
of  the  court  of  Common  Pleas  at  Westminster  ; 
One  ^t  to    and  by  one  of  the  said  writs,  demand  of  the  said  A. 

be  sued  for  ^ 

the  lands  in    B.  the  Said   messuages,  and  hereditaments,   hereby 
WarwS^     released  or  otherwise  assured  or  intended  so  to  be, 
with  the  rights,  members  and  appurtenances,  which 
are  situate  in  the  said  county  of  Warmck,  by  the 
names  and  descriptions  of   two  messuages,  two 
gardens,  40  acres  of  land,  40  acres  of  meadow,  and 
40  acres  of  pasture,  with  the  appurtenances  in   T ; 
andttiother    and  by  the  other  of  the  said   writs,   demand  of 
lands  in  the    the  said  A.  B.  the  said  messuages,  and  heredita* 
w!or^ter     ^^^^9  hereby  released,  or  otherwite  assured   or 
intended  so  to  be,  which  are  situate  in  the  said 
county  of  Worcester,  with  their  rights,  m^nbers, 
and  appurtenances,  by  the  names    and    descrip- 
tions of  :  or  by  such  other  apt, 
good,    sufficient,  and  proper  names,  number  of 
messuages,  and   acres,  quantities,    qualities,    and 
other  descriptions  as  shall  be  deemed  necessary, 
proper,  sufficient,   and  requisite  to  comprise  the 
Mode  of       same.     And  that  the  said  A.  B.  shall  in  hi»  own 
Sle^v!^  person,  or  by  his  attorney  or  attomies  lawfiiUy 
authorised  in   that  behalf,  appear   to  each  of  the 
same  writs  respectively,  and  vouch   to   warranty 
the  said  £.  M.     And  that  the  said  £.  M.  shall  in 
her  own  person,  or  by  her  attorney  or  attomies 
lawfully   authorised  in  that  behalf,  appear  gratis^ 
and  freely  enter  into  the  warranty  of   the    said 
A.  B ;  and,  taking  the  same  upon  herself,  vouch 
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Over  to  warranty  the  common  vouchee  of  the  court 
of  Common  Pleas,  for  the  time  being;  who  shall 
e4)pear  gmtis,  and  freely  enter  in  to  the  warranty 
of  tlie  said  £.  M9  and  after  imparlance  make  de* 
fault.  So  that  judgment  may  be  given  upon  each 
of  the  said  writs  respectively,  for  the  said  C.  D, 
or  other  demandant  or  demandants,  to  recover  all 
and  singular  the  said  messuages,  and  heredita* 
ments,  hereby  released,  or  otherwise  assured,  or 
intended  so  to  be^  and  every  part  and  parcel  of 
the  same,  with  theii'  rights,  members,  and  appur- 
tenances, by  such  names,  quantities,  qualities, 
and  other  descriptions  as  aforesaid,  against  the 
said  A.  B. ;  and  for  the  said  A.  B.  to  recover  in 
value  against  the  said  £,  M ;  and  for  the  said  £« 
M.  to  recover  in  value  against  the  common 
vouchee,  as  is  usual  in  such  cases.  And  that 
upon  all  and  every  recovery  and  recoveries  to  be 
suffered  as  aforesaid,  execution  may  be  sued  and 
prosecuted  by,  and  seisin  had,  taken,  and  delivered 
unto  the  said  C.  D,  or  other  demandant  or  de- 
mandants, accordingly.  And  that  every  other 
act  or  thing  requisite  or  proper  to  be  done  or  exe- 
cuted, for  the-purpose  of  suffering  and  perfecting 
'  a  common  recovery  or  recoveries,  of  the  messuages, 
and  hereditaments,  hereby  released  or  otherwise 
assured,  or  intended  so  to  be,  with  douUe,  treble, 
or  other  voucher,  to  bar  the  estate  or  estates, 
interest  or  interests  in  tail,  of  the  said  E.  M,  of  and  ^  ^?^^i 
in  the  same  messuages,  and  hereditaments,  and  all  &c 
reversions  and  remainders  over  and  expectant 
upon  the  same  estate  or  estates,  interest  or  inter- 
ests in  tail,  may  be  made,  done,  and  executed. 
And  by  way  of  direction,    and  declaration,  andDimscTiov 
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that  recore-    not  of  Covenant,  it  is  hereby  granted,  declared  and 
md^md;       agreed,  by  and  between  the  parties  to  these  pre- 
sents,   as  fiair  as  they  respectively  are  interested, 
and  they  hereby,   for  themselves,    severally  and 
respectively,  and  for  their  several  and  respective 
heirs,  executors,    and  administrators,  and  accord- 
ing to  their  respective  estates,  rights,  and  interests, 
in  the  premises,  consent  and  agree  that  the  reco- 
veries hereby  agreed  to  be  suffered  shall  be  suf- 
fered and   perfected   with   all    possible  dispatch  ; 
and  that  par-  ^nd   that  they  respectively,    and  their    respective 

tics  wui»givc         ,  .,  ,  ,._  _, 

effect  to  the    heirs,  on  their  respective  parts,  will  use  their  ut- 


same. 


most  endeavours  to  give  effect  to  the  same  reco- 
veries, and  also  to  these  presents,  and  the  grant, 
release,    confirmation,    or  other  assurance  hereby 

Declaration niade.        And   IT  IS  HEREBY   FURTHER  DIRECT- 

verieswhen     ED,  declared,  and  agreed  by  and  between  all  the 
suffered,        parties  to  these  presents,  as  far  as  they  respectively 
have  any  right,  title,  or  interest  in  the  premises, 
that  immediately  upon  and  after  judgment  obtained, 
and  seisin  had  and  taken,  upon  each  such  recovery 
as  aforesaid,  each  recovery  respectively  so  as  afore- 
said, or  in  any  other  manner,  or  at  any  other  time  or 
the  lease  for  a  times,  to  be  suffered  ;  and  also  the  bargain  and  sale 
presenTdeed!  *^^  ^  y^^''  bearing  date  on  the  day  next  before  the 
and  all  other   day  of  the  date  of  these  presents  ;  and  also  these 
presents,  and  the  assurances  hereby  made  ;  and  all 
and  every  other  fine  and  fines,  recovery  and  reco- 
veries,   and  other  assurances   whatsoever,  at  any 
time  or  times  heretofore,  and  to  be  at  any  time 
and  from  time  to  time  hereafter,  had,  made,  done, 
levied,   suffered,   executed,   and  perfected,    of,  or 
concerning  all  or  any  part  of  the  said  messuages, 
and  hereditaments   hereby  released,    or  otherwise 
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assured,  or  intended  so  to  be,  either  hy  themselves, 
solely  and  alone,  or  jointly  and  together  with  any 
other  lands,  tenements,  or  hereditaments,  by  or 
between  all  and  every,  or  any  or  either  of  the  per- 
sons, who  are  parties  to  these  presents,  or  to  which 
they,  or  any  or  either  of  them,  is  or  are,  or  shall 
or  may  be  parties  or  privies,  or  a  party  or  privy, 
shall,  as  to  all  the  said  parties  to  these  presents, 
respectively,  as  far  as  they  respectively  can  law- 
fully or  rightfully  direct  the  uses  of  the  same,  fine 
or  fines,  common  recovery  or  recoveries,  and  other 
assurances,  be  and  enure,    and  be  adjudged,  ex- Bhall  enure ; 
pounded,  deemed,  and  taken  to  be  and  eniu'e  ;  and 
that  the  same  was  and  were  meant, .  and  intended, 
and  is  and  are  hereby  directed  and  declared  to  be 
and  enure  ;  and  that  the  person  or  persons  to  whom  And  that  pei> 
such  fine  or  fines,  common  recovery  or  recoveries,  j^JJ^  ggised  ; 
and   other  assurances  respectively,    have  or  hath 
been  or  shall  or  may  be  levied,  suffered,  made, 
and  executed, .  shall  stand  and  be  seised  ;  As  to.  As  to  parcelt 
for,  and  concerning  the  said  messuages  and  heredi-^"^*^ 
taments  hereby  released,  or  otherwise  assured  or 
intended  so  to  be,  and  every  part  and  parcel  of  the 
same,   with   their  rights,   members,   and  appurte- 
nances.    To  the  use  of  the  said  £«  M.  her  heirs  To  the  use  of 
and  assigns  for  ever;  and  to  no  other  use,  nor  for^*^"""*  ^ 
any  other  end,  intent,  or  purpose  whatsoever.     In 
witness^  &c. 
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FORM  II 


FAKTIVSi 


Form  of  a  Cwsuoe^fonct  to  be  made  previous  to  suffering  « 
Recovery^  or  executing  a  Recovery  Deed^  by  a  Person^ 
when  it  is  doubtful  whether  he  is  Tenant  for  h\fe^  or  m 
Taii:  and  when^  if  he  be  Tenant  for  Ltfe,  there  is  a  coniin* 
gent  Remainder  to  one  of  his  Sons.  The  Object  being,  ts 
bar  the  Estaie^tailt  \f  any,  and  to  protect  the  Estate  for 
Lif^f  if  ony,  from  the  Consequences  of  Forfeiture,  and  m 
that  case  to  preserve  the  contingent  Remainders,  if  any,  from 
Destruction  (b). 

THIS  INDENTURE,  made  the  day 

40  Geo.  IIL  and  Jn  the  year  of 
our  Lord  1801  ;  Betw££N  T.  B.  B.  of,  &c.  gent, 
of  the  one  part ;  and  A.  B.  of 

[some  other  person  than  the  tenantli  of  the  other 
part.  Whereas  the  Baid  T.  B.  B.  ia  either  tenant 
for  life,  or  in  tail,  of  all,  or  some  of  the  meaeuages, 
farms,  lands,  tenements,  and  hereditaments,  here- 
fife  or  in  taU.  inafter  released  or  otherwise  assured  or  intended  so 
to  be,  and  as  to  such  parts  thereof,  if  any,  of  which 
he  is  tenant  for  lite,  doubts  are  entertained  whe* 
there  there  is  a  contingent  remainder  in  favour  of 
his  eldest  son  for  the  time  being,  or  some  or  one 
of  his  sons,  under  or  by  virtue  of  the  will  of 

bearing  date  on  or  about  the  day  of 

and  proved  in  the  court  of 

Desii«to        ^^  ^r  about  the  day  of  And 

«^ax«oo.  WHEREAS  the  said  T,  B.  B.  is  desirous,  and  hath 

b  See  the  text,  p.  112. 


Recital 
that  grantor 
18  either 
tenant  for 
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determined,  to  suffer  a  common  recovery  of  the 
said  messuages,  farms,  lands,  tenements,  and  here- 
ditaments ;  and  it  is  deemed  expedient  that,  prior 
to  his  execution  of  the  necessary  conveyance  for  ^^  ^^  .^  .^ 
making  a    tenant  to  the  writ  of  entry,  for  suf- deemed  ex- 
.  fering  such  recovery,  he  should  convey  the  free-^^^^^^ 
hold  of  the  said  messuages,  farms,  lands,  tenements,  J^^  ^^"^ 
and  hereditaments^  so  and  in  such  manner  that  immediate 
he  may  take  back  the   immediate  freehold    for  freehold' le- 
the  joint  Uvea    of  himself  and  A.  B,    with  re^j£J^*^* 
mainder  to  the  said  A.  B.  for  the  Ufe  of  the  said 
T.  B.  B,  in  trust  for  the  said  T.  B.  B.  and  his 
assigns  during  his  life.     Now  this  i^J^^^^vrz^^^^^j 
WITNESSETH,  that  for  the  purposes*  hereinbefore powa afore- 

said  and 

expressed,  and  in  consideration  of  10s.  of4awfulnoixdnaicQa. 
money  of  the  united    kingdom  of  Great  Britain  ®^*'^^' 
and  Ireland,  current  in  Great  Britain,  to  the  said 
T.  B.   B.  j>aid   by  the  said  A.   B,   immediately 
before  the  execution  of  these  presents  (the  receipt 
whereof  is  hereby  acknowledged,)     The.  said   T.  '^^  V^ 
B.  B.  hath  granted,  baigained,  sold,  aliened,  re- 
leased, and  confirmed,  and  by  these  presents  doth 
grant,    bargain,    sell,    alien,  release,  and  confirm 
unto  the  said  A.  B.  his  heirs  and  assigns,  (in  the (««&«««»  to 
actual  possession  of  the  said  A.  B.  now  being,  in  year.) 
virtue  of  a  bargain  and  sale  thereof  made  to  him  by 
the  said  T.  B.  B.,  in  consideration  of  6s.  paid  to 
him  by  the    said    A.   B.    by   indenture    bearing 
date  on  the  day  next  before  the  day  of  the  date, 
and  executed  before  the  execution  of  these  pre- 
sents, for  one  whole  year,  to  b^  computed  from 
the  day  next  before  the  day  of  the  dat^  of  the  same 
indenture  of  bargain  and  sale,  and  by  force  of  the 
statute  made  for  transferring  uses  into  possession) 
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General  words 
tor  farms. 


All  the  niessuages,  farms,  lands,  tenements,  and 
hereditaments  of  the  said  T.  B.  B.  situate  in  the 
several  parishes  of  in  the 

county  of  and  hereinaftec  par- 

ticularly described,  that  is  to  say,  All^  &c. 

And  all  houses,   cottages,    outhouses,  edifices, 
buildings,  barns,  stables,  yards,  gardens,  orchards, 
closes    of    land,   meadow,  and   pasture,  feedings, 
woods,    underwoods,    and   the    groimd   and    soil 
thereof,  commons,  and  common   of  pasture,    and 
of  turbary,  and  other  commonable  rights,  hedges, 
ditches,    fences,    mounds,    ways,    paths,     waters, 
water  -  courses,    liberties,     privileges,     easements, 
profits,  commodities,  advantages,  and  emoluments 
whatsoever,  to  the  said   messuages,  farms,  lands, 
tenements,  and  hereditaments,  hereby  released  or 
otherwise  assured,  or  intended  so  to  be,  or  any  of 
them  respectively,  belonging,  or  in  any  wise  ap* 
pertaining,  or  accepted,  reputed^   deemed,  taken, 
known,  held,  occupied,  or  enjoyed,   as  part,  par- 
cel, or  member  of  the  same,  or  any  of  them  re- 
spectively.      And  the  reversion  and    reversions, 
remainder  and  remainders,  yearly,  and  other  rents 
and   profits   of  the  said   messuages,  farms,  lands, 
tenements,  and  hereditaments,  hereby  released,  or 
otherwise  assured,  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
Habsndum    of  their  riffhts,  members,  and  appurtenances.    To 
and  his  heirs  HAVE  AND   TO   HOLD  the  said  messuages,  rarms, 
lands,  tenements,  hereditaments,   and   all  and  sin- 
gular Other  the  premises  hereby  released  or  other- 
wise assured,    or  intended  so    to    be,  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,   members,  and  appurtenances  unto 


And  the  re- 
version^ &c 


for  fife  of 
grantor. 


■*• 
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the  said  A.  B,  and  his  heirs,  for  and  during  theTothejue 
natural  life  of  the  said  T.  B^  B,   To  the  uses  and  the  joint  fives 
upon  the  trusts  hereinafter  declared,  that  is  to  say,  ^^^  ""^ 
To  the  tise  of  the  said  T.   B.  B.  and  his  assigns, 
during  the  joint  natural  lives  of  the  said  A.  B.  and 
T.  B.  B.  And  from  and  immediately  after  the  de- 
termination of  that  estate,  by  forfeiture,  surrender, 
or  otherwise,  then  To  the  use  of  the  said  A.  B.  and^^^J^^^ 
'  his  heirs,  for  the  natural  life  of  the  said  T.  B.  B,  grantee,  for 
In  trust  for  the  said  T.  B.  B.  and  his  assigns.  Andj^  uurtfor  '* 
to  no  other  use,  and  upon  no  other  trust  whatso-gnmtor. 
ever.     In  witness,  &c.  •    , 
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In  a  due  in  which  the  Defect  appeared  on  the  Ree^ery 
Deedy  the  Uses  were  lindted  asjbllows* 


Habimbum  habendum  to  a.  B.  his  heirs  aind  assigns 
fee,  Toutes.  ^^^  ever.  To  the  tises  hereinafter  declared  thereof. 
Kbit,  to  con-  ^jjg^j.  ig  tQ  gay^  In  the  Jirst  place  to  revive,  restore, 

rniity.  confirm  and  give  effect  to  the  annuity  of  j?20,  to 

which  the  said  E.  M.  is  entitled,  and  all  powers 
thereto/  for  recovering  and  enforcing  the  payment  thereof. 
To  the  use  of  And  subject  thereto,  To  the  use  of  the  said  A.  B. 
the  i^rih^es  during  *h^  joint  natural  Hves  of  the  said  A.  B.  and 
of  himself  and  M,  R^  and  to  the  intent,  and  for  the  purposes 
Benifimder'  hereinafter  mentioned.  And  from  and  after  the 
To  the  use  of  determination  of  that  estate,  To  the  use  of  the  said 
the  life  of  the  E.  F.  and  G.  H,  their  heirs  and  assigns  during 
«^^''  ^  the  life  of  the  said  M.  R.,  Upon  trust,  and  to  the 
intent,  that  the  estate  limited  to  the  said  E.  F.  and 


protect 

affufautfor- 

fdture. 


Banainder 


G.  H.  their  heirs  and  assigns,  niay  be  a  protection 
from  forfeiture  of  the  estate  of  the  said  M.  R.  for 
her  life,  so  that  the  same  messuages,  &c.  may 
during  her  life,  be  subject  to  the  uses  and  trusts 
hereinafter  limited,  expressed,  and  declared  of, 
and  concerning  the  same.  And  £rom  and  after  Ithe 
decease  of  the  said  M.  R.,  and  in  the  mean  time 
subject  and  without  prejudice  to  the  estate  here- 
inbefore limited,  the  same  messuages,  &c.  shall 
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remain,  continue  and  be  To  such  usesj  &c.  as  are  to  uaes  after- 
hereinafter  limited,  expressed  and  declared  con-J^f]^^ 
ceming  the  same.  And  it  is  hereby  directed,  &c. 
that  the  estate  hereinbefore  limited  to  the  use  of„*^^^t  tht 
the  said  A.  B.  and  his  assigns,  for  the  joint  lives  ««*^^^  ^ 
of  the  said  A.  B.  and  M.  R,  is  limited  to  him  and  to  make  him ' 
them,  to  the  intent,  &c.  ^iffc^ 
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FORM  IV. 


ingi 


Form  0/ Recovery  Deed  to  Uses 9  to  prevent  a  Title  ofDotcer : 
svffered  hy  the  conveying  Party  in  the  Form,  JVo.  //. 

r 

THIS  INDENTURE,  of  three  parts,  made  the 
day  of  41  Geo.  III.  and  in  the  year 

YAJiTiii.    of  our  Lord  1801  ;  Between  T.  B.  B.  of 

gent.,  and  P.  his  wife  [the  intended  vouchees]  of  the 
first  part  ;  R.  P.  of  the  Inner  Temple,  London,  Esq. 
[the  intended  demandant]  of  the  second  part  ;  and 
C.  D.  of  [the  intended  tenant]  of  the  third 

W1TKS88ETH  part,  WITNESSETH,  that  for  docking,  barring,  and 
«St»^'  extinguishing,   all    estates    and    interests  in   tail, 
&c«        reversions,    and  remainders,   thereupon   expectant 
and  depending,  of  and  in  the  messuages,  farms, 
lands,  tenements,    and    hereditaments    hereinafter 
released,  or  otherwise  assured,  or  intended  so  to 
exdnguiflhing  be ;  And,  for  extinguishing  the  dower,  right,  and 
^^®^'  title  of  dower,  of  the  said  P.  B.  of  and  in  the  same 

messuages,  farms,  lands,  tenements,  and  heredita- 
and  limiting  ments  ;  And  for  conveying,  limiting,  and  assuring 
ugeg^  the  same  messuages,  &rms,  lands,  tenements,  tod 

hereditaments,  to  the  uses,  upon  the  trusts,  and 
for  the  ends,  intents,  and  purposes  hereinafter 
limited,  expressed,  and  declared,  of  and  concerning 
and  for  a  the  same  ;  And  in  consideration  of  10s.  of  lawful 
Jdwationl*""  money  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  current  in  Great  Britain,  to  the 
said  T.  B.  B.  and  P.  his  wife,  paid  by  the  said 


RECOVERY    DEED.  339 

C.  D,  immediately  before  the  execution  of  these 
presents,  (the  receipt   whereof  is   hereby  acknow- 
ledged,) The  said  T.  B.  B.  and  P.  his  wife,  have  Tenant  in  tail 
and  each  of  them  hath,  granted,  bargained,  sold,  to  c^^%^* 
aliened,   released,   and   confirmed,   and    by    these^^- 
presents  do,  and  each  of  them  doth  grant,  bargain, 
sell,  ah^en,  release,  and  confirm  unto  the  said  C.  D. 
his  heirs  and  assigns  for  ever,  (in   the  actual  pos- 
session of  the  said  C  D.  now  being,  in  virtue  of  a  (Reference  to 
bargain  and  sale  thereof,  made  to  him  by  the  said ^^^ J*''* 
T.  B.  B.  and  P.  his  wife,  in  consideration  of  5b. 
paid  to  each  of  them  by  the  said  C.  D,  b}'  inden- 
ture bearing  date  on  the  day  next  before  the  day 
of  the  date,  and  executed    before    the    execution 
of  these  presents,  for  one  whole  year,  to  be  com- 
puted   from  the  day   next  before  the  day  of  the 
date  of  the  same  indenture  of  bargain  and  sale,  and 
by  force  of  the  statute  made  for  transferring  uses 
into  possession,)  All  the  messuages,  farms,  lands, '^^c^'s. 
tenements,  and  hereditaments  of  the  said  T.  B.  B. 
situate  in  the  several  parishes  of 

in  the  county  of  and 

hereinafter  described,  that  is  to  say,  All^  &c.  &c. 
And  all  houses,  cottages,  outhouses,  edifices,  General  wcids 
buildings,  barns,  stables,  yards,  gardens,  orchards,  ^^  ^ 
closes  of  land,  meadow  and  pasture,  feedings, 
woods,  underwoods,  and  the  ground  and  soil  there- 
of^ commons,  and  common  of  pasture,  and  of  tur- 
bary, '  and  other  commonable  rights,  hedges, 
ditche39  fences,  mounds,  ways,  paths,  waters, 
water-courses,  liberties,  privileges,  easements, 
profits,  commodities,  advantages,  and  emoluments 
whatsoever,  to  tbe  said  messuages,  farms,  lands, 
tenements,  and  hereditaments,  hereby  released  or 
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Otherwise  assured,  'or  iotended  so  to  be,  or  any  of 
them   respectively,    belonging,   or  in  anywise  ^> 
'  pertaining,  or   accepted,    reputed,  deemed,  taken, 
known,  held,  occupied,    or    enjoyed  as  part,  par- 
cel, or  member  of  the  same,  or   any  of  them  re- 
vemony&i   spectively.      And  the    reversion,  and    reveisioDs, 
remainder  and  remainders,  yearly  and  other  rents 
and  pro6ts  of  the  said    messuages^    &rms,  lands, 
tenements,  and  hereditaments,  hereby  released,  or 
otherwise  assured,,  or  intended  so  to  be,  afid  every 
part  and  parcel  of  the  same,  with  their  and  every 
All  the  estate,  of  their  rights,  memb^^,  and  appurtenances.    Ami 
^  all    the    estate,    right,    title,    interest,   use,  trust, 

inheritance,  term  aad  term»  for  life  oi:  lives,  pro^ 
perty,  possession,  benefit,  and  equity  of  i;edamp* 
tion,  claim,  and  demand  whatsoevier  at  law  and 
in  equity,  or  otherwise  howsoever,  of  the  said 
T.  B.  B,  aiKl  dower  axid  rights  and  tide  o^  dower 
of  the  said  P>  hia  wife,  of,  inlft>,  and  out  of  the 
said  messntages,  farms,  lands,  tsnemfejKkts  aad  bec^ 
ditaments,  and  every  petft  aiK).  parcel  of  the  same, 
with  their  and  every  of  their  rights,  members,  and 
HABEin>uKtoappiu*tenances.  To  have  anu  to  Hp£.i>tb6  said 
^^  ^'  ^  messuages^  farms>  lands,  tenements^  and  heredita- 
ments, and  all  and  singular  other  the  premises 
hereby  released,  or  otherwise  assured,  or  intiemkd 
so  to  be,  and  every  part  and  parcel  qf  the  same* 
with  their  and  every  of  their  rights,  members,  and 
appurtenances,  unto  the  said  C.  D.  his  heirs  and 
assigns  for  ever,  to  the  only  proper  use^and  behoof 
of  the  said  CD.  his  heirs  and  assigns  for  ev^. 
To  make  htm  To  THE  INTENT  that  the  Said  C.  D.  may  be  te* 
p«dj^  ^^^  ^^^^  ^f  *®  freehold  of  all  and  singular  the  said 
messuages,  iarms,  lands,  tenements,  and  becedita- 
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ments  hereby  rekased,   or   otherwise  assured^   or 
intended  so  to  be»  and   every  part  and  parc^  of 
the  same,  with  their  rights,   members,  and  appur- 
tenances ;  to  the  end  that  one  or  more  good  and 
perfect  common  recovery  or  recoveries,  with  dou- 
ble voucher,  may  be  had  and  suffered  of  the  same 
hereditaments.     And  for  that  purpose  it  is  hereby  ^9^*  ©^  ■un- 
directed, declared,  and  .  agreed    by    and  between  <^J^  pre^ 
all  the  said  parties,  to  these  presents,  as  far  m  they®^^"^*^* 
resj[>ectively  are  interested^    that  the    said   C.  D. 
shall  permit  and   suffer  the  said  R.   P,  or    some 
other  person  or  persons,  at  the  costs  and  charges   ' 
in  all  things  of  the  said  T.  B.  B.  his  heirs,  elte- 
cutors,  or  administrators,   at   any    time   or  times 
hereafter,  to  sue   forth  and  prosecute  against  the 
said   C«    D,  out    of  his  majesty's  high   court  of 
Chancery,  one  or  more  writ  or  writs  of  entry  sur 
dis9ei8im  en  U  post^  returnable  before  his  majesty's 
jastices  of  tiie  court  of  Common   Pleas    at  West-  ^ 
minster ;  amd    thereby  demand  of  the  said  C.  D. 
the  messuages,  farms>  lands,  tenements,  and  here- 
ditaments  hereby   released,  or  otherwise   assured, 
or  intended  so  to  be,  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  by  the  names^ 
and  descriptions  of-[a«  in  the  writ  of  eiitryyor  by 
such  other  apt,  good,  sufficient,  and  proper  names* 
number  of  messuages,  and  acres,  quantities,  CjtraK^ 
ties,  and  other  descriptions   as    shall  be   deemed 
necessary,    proper,    sufficient^    and     requisite     do 
comprise    the  same.     And  that  the  said  C.  I>. 
shall  in  his  own  person,  or  by  his  attorney  or  at-^ 
tornies,  lawfully  authorised  in  that  behalt^  appeal* 
to  the  same  writ  or  writs,  and  vouch  to  warranty 
die  isaid  T.  B.  B.  and  P.  his  wife.     And  that  the^ 
md   T.  B.  B.   and  P.    his   w»f^  shall,  in  iheir   . 

BBS 


348  APPEITDIX. 

own  persons,  or  by  their  attorney   or    attornies, 
lawfully  authorised   in   that  behalf,  appear  gratis, 
and  freely  enter  into   the    warranty    of   the  said 
C.  ]>,  and  taking  the  same  upon  themselves  vouch 
over  to  warranty  the  common  vouchee  of  the  said 
court  of  Common  Pleas  tor  the  time  being ;  who 
shall  appear  gratis,  and  freely  enter  into  the  war- 
ranty of  the  said  T.  B.  B.  and  P.   his  wife,  and 
after  imparlance  make  default.     So  that  judgment 
may  be  given  upon  the   said  writ  or  writs,    and 
every  of  them,  for  the  said  R.  P,  or  other  deman- 
dant or  demandants,  to  recover  all  and  singular  the 
said    mess^uages,    farms,    lands,     tenements,    and 
hereditaments    hereby    released    or    otherwise  as- 
sured, or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 
rights,     members,   and  appurtenances,    by    such 
names,  quantities,   qualities,    and    other    descrip* 
tions  as  aforesaid,  against  the  said  C.  D. ;  and  for 
the  said  C.  D.  to  recover  in  value  against  the  said 
T.  B.  B.  and  P.  his  wife  ;    and  for  them  the  said 
T.  B.   B.  and  P.  his  wife,    to  recover  in  value 
against  the  common  vouchee,  as  is  usual  in   like 
cases.     And  that  upon  all  and  every  recovery  and 
recoveries  to  be  suflfered  as  aforesaid,  execution 
may  be  sued  and  prosecuted  by,   and  seisin  had, 
taken,  and  delivered  unto  the  said  R.  P.  or  other 
demandant    or    demandants,    accordingly.      And 
that  every  other  act   or  thing  needful,  requisite, 
or  proper  to  be  done  and  executed  for  the  purpose 
of  suffering  and  perfecting  a  common  recovery  or 
recoveries  of  the    said    mcswi^es,  farms,  lands, 
tenements,    and    hereditaments  ,  hereby  released, 
or  otherwise  assured,  or  intended  ao  to  be,  witb 
double,  treble,  or  odier  voucher,  to  bar  the  ^tate 
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or  interest  in  tail  of  the  said  T.  B.  B,  of  and  in  the  to  bar  the 
same  messuages,    farms,     lands,    tenements,    and  aJj^^^^J^^' 
hereditaments,   and  ^U  reversions  and   remainders fi^*l^  ^^^.T®^ 

,  -  .     of  the  wife. 

over  and  expectant  upon  the  same  estate  or  m- 
tei^est  in  tail,  and  to  extinguish  the  dower,  right 
and  title  of  dower  of  the  said  P.  B..may  be  made, 
done,  and  executed.     And    by  way  of  direction dibtctiok 
and  declaration,  and  not  of  covenant,  it  is  hereby  ^^j^'^^^ 
granted,  declared,  and  agreed  by  and  between  the  ed  ; 
said   parties  to  these  presents,  and  they    hereby 
for  themselves  severally  and  respectively,  and  for  '^ 

their  several  and   respective  heirs,  executors,   and 
administrators,   and  according   to  their  respective 
estates,  rights,  and    interests  in  the  premises  con- 
sent and  agree,  that  the  recovery  hereby  agreed 
to  be  suffered  shall  be  suffered  and  perfected  with 
all   possible  dispatch;    and  that  they  respectively, imd that pai^ 
•and  .  their  respective    heirs,   on   their    respective  efejt  to  ^ 
parts,  will   use   their  utmost  endeavours   to  give*""** 
effect  to  the  same  recovery,  and   also  to  these  pre- 
sents,  and   the   grant,   release^     confirmation,    or 
other  assurance  hereby  made.     And  it  is  here-dsclaratiox 

,      ,        J  ,  ,  ,      that  recovery 

BY'iFURTHER  DIRECTED,  declared,  and  agreed  by  when  suffered 

and  between  all  the  parties  to  these  presents,  as 
far  as  they  respectively  have  'any  right,  title,  or 
interest  in  the  premises,  that  immediately  upon 
and  after  judgment  obtained,  and  seisin  had  and 
taken  upon  such  recovery  as  aforesaid,  the  same 
recovery,  and  also  these  presents,  and  the  assu-*^«p»«rt 
ranee  hereby  made,  and  all  and  every  fine  and  fines,  &c. 
fines,  recovery  and  recoveries,  and  other  assu- 
rances whatsoever,  at  any  time  or  times  heretofore, 
and  to  be  at  any  time,  and  from  time  to  time 
hereafter,  had,  made,  done,  levied,  suffered,  exe- 
cuted, and  perfected,  of  or  concerning  all  or  any 
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ahall  eniire> 


and  that  per- 
sons shall 
stand  seised. 


As  to  the  par- 
cels conveyed^ 


To  the  use  of 
suchpersana 
as  ffrantor  . 
shall  by  deed 
appoint. 


part  of  the  said  messuages,  farms,  lands  tene* 
inents,  and  hereditaments  hereby  released,  or 
otherwise  ^  assured,  or  intended  so  to  be,  either  by 
themselves  solely  and  alone,  or  jointly  and  toge- 
ther with  any  other  lands,  tenements,  or  heredita* 
ments,  by  or  between  all  and  every,  or  any  or 
either  of  the  persons  who  are  parties  to  these  pre- 
sents, or  to  which  they,  or  any  or  either  of  them 
is,  or  are,  or  shall,  or  may  be  parties  or  privies^ 
or  a  party  or  privy,  shall,  as  to  ail  the  said  parties 
to  these  presents  respectively,  as  far  as  they  re^ 
spectively  can  lawfully  or  rightfully^  direct  the 
uses  of  the  same  fine  and  fines,  conmion  recQp 
very  and  recoveries,  and  other  assurances,  be  and 
enure,  and  be  .adjudged,  expounded,  deemed, 
decreed,  and  taken  to  be  and  enure,  and  that  the 
same  was  and  were  meant  and  intended,  and  is 
and  are  hereby  directed  and  declared  to  be  and 
enure;  and  also  that  the  person  or  persons  to 
whom  the  isaid  fine  or  fines,  common  recovery  or 
recoveries,  and  other  assurances  respectively, 
have  or  hath  been,  or  shall  or  may  be  levied,  suf- 
fered, made,  and  executed,  shall  stand  and  be 
seised.  As  to^  for,  and  concerning  the  said  mes«> 
suages,  farms,  lands,  tenements,  and  heredita- 
ments hereby  released,  or  otherwise  assured,  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  To  the  uses^  upon 
the  trusts,  and  for  the  ends,  intents,  and  purposes 
hereinafter  limited,  expressed,  and  declared  of  and 
concerning  the  same,  (that  is  to  say)  To  the  we 
of  such  person  or  persons,  for  such  estate  or  es- 
tates, and  for  such  interest  or  interests^  byway 
of  annuity,  rentK^haige,  or  otherwise,  vid  in  such 
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parts,  shares,  and  proportions,  and  upon  such 
trusts,  and  for  such  ends,  intents,  and  purposes, 
and  charged  and  chargeable  in  such  manner,  and 
either  absolutely  or  conditionally,  and  subject  to 
such  powers  of  revocation  and  of  new  appointment, 
and  other  powers,  provisoes,  conditions,  restric- 
tions, limitations,  declarations,  and  agreenients, 
as  the  saidT.  B.  B.  at  any  time  or  times,  and  from 
time  to  time,  by  any  deed  or  deeds,  to  be  sealed 
and  delivered  by  him  in  the  presence  of,  and  at- 
tested by  one,  two,  or  more  credible  witness  or 
witnesses,  shall  direct,  limit,  or  appoint.      And  in^'^^^^^f 

'  '  '  rr  appointment, 

default  of  such  direction,  limitation,  and  appoint- 
ment, and  in  the  mean  time,  and  from  time  to 
time  until  the  same  shall  take  effect,  and  from 
time  to  time  subject  to  such  uses,  estates,  trusts, 
charges,  and  interests  as  shall  have  been  directed, 
limited,  or  appointed  by  the  said  T.  B.  B.  then  To  the  u«  of 

'  "^  grantorfor 

To  the  use  of  the  said  T.  B.  B.  and  his  assigns  for  iife,>  / 

any  during  the  term   of   his    natural  life,     ^/iii  Renwunder 

from  and  after  the  determination  of  that  estate  by 

any  means.  To  the  use  of  the  said  R.  P.  his  heirs  To  the  use  of 

and   assigns,    during  the  natural  life  of  the  said  ufe  of  grantor^ 

T.  B.  B,  Upon  trust  for,  and  for  the  sole  benefit  ^^"^ 

of  the  said  T;  B.  B.  and   his  assigns,  and  to  the 

intent  that  the  presen't  or  any  future  wife  of  the 

said  T.  B.  B.  may  not  be  entitled  to  dower.     ^nrf^^«n«»^» 

from   and    atlter    the  determination  of   the  estate 

h/^reby   limited  to   the  use  of  the  said   R.  P.  his 

heirs  and  assigns,  for  the  life  of  the  said  T.  B.  B. 

then  To  th4  use  of  the  said   T.  B.  B.  his  heirs  and  To  the  use  of 

assigns  for  ever.     And  to,  for,  and  upon  no  other^'""^"**^ 

use,   trust,    intept,   or    purpose    whatsoever.     In     .    . 

witness^  Sfc. 
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FORM  V. 


Release  in  Fee  of  Landsy  partly  Freehold^  and  partly  of 
the  Tenure  of  ancient  Demesne,  that  Common  Recoveries 
may  be  suffered  thereof  to  Uses :  with  a  Release  of  Right. 

THIS  INDENTURE,  of  six  parts,   made  the 

day  of  in    the   forty  fifth  year  of  the 

reign,  &c,  &c.  and  in  the  year  of  our  Lor^i   1805  ; 

FABTiEs^  Bktwekn  J.  R.  H.  of,.&c.  yeoman,  of  the  first 
part;  W.  B.  of,  &c.  gentleman,  of  the  second  part; 
C.  C.  of,  &c.  gentleman,  and  A.  his  wife,  (late 
A.  H,  spinster,)  of  the  third  part;  J.  S.  of,  &c. 
gentleman,  of  the  fourth  part ;  T.  S.  of,  &c.  of  the 
fifth  part ;  and  J.  E.  of  &c.  Esq.  of  the  sixth  part. 

Recital  of  a  Whereas    by  indentures   of   lease   and  release, 

mAnriflCfi  set* 

tiernent,  ere-  bearing  date  i^espectively  on  or  about  the  Ist  and 
teK/ir  5d  days  of  September  in  the  year  1727,  the  in- 
partofthc  denture  of  release  being  tripartite,  and  made,  or 
expressed  to  be  made,  between  J.  N.  and  M.  his 
wife,  of  the  first  part ;  W.  C.  and  J.  H.  of  the 
second  part ;  and  J.  N.  the  younger  and  M.  his 
wife  of  the  third  part ;  (being  a  settlement  made 
in  consideration  of  the  marriage  then  intended  to 
be,  and  afterwards  solemnized,  between  the  said 
J.  N.  the  younger,  and  M.  his  wife,)  the  messuage 
or  tenement  and  hereditaments  hereinafter  de- 
scribed to  be  called  and  situate  in  H,  in  the 
parish  of  O,   in  the  county  of  S,  were  conveyed. 
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settled,  and  assured,  after,  and  subject  to  uses  for       , 
the  life  of  the  said  J.  N.  the  younger,  and  M.  his 
wife,  (both  of  whom  long  since  departed  this  life) 
to  the  use  of  the  first  son  of  the  body  of  the  said 
J.  N.  the  younger,  on  the  body  of  the  said  M. 
his  wife  begotten,  or  to  be  begotten,  in  tail  gene- 
ral, with  divers  remainders  over.     And  Where- 
as J.  N,  wa^the  eldest  son  of  the  said  J.  N.  and 
M.  his  wife.      And  Whereas  the  said  J.  N,  wai of  tenant 
being  seised  as  tenant  in  tail  of  the  said  messuage"     ' 
or  tenement  and  hereditaments,  situate  in  H. ;  and 
being  also  seised  to  him  and  his  -heirs  in  fee  sim- 
ple of  a  messuage  or  tenement  and  hereditaments 
yrith  the  appurtenances,   called  otherwise 

farm,  as  the  devisee  in  fee  thereof 
named  in  the  will  of  W.  D.  his  grandfather ;  and 
being  also  seised  to  him  and  his  heirs  in  fee-sim- 
ple of  another  messuage,  farm,  lands,  and  heredi- 
taments called  otherwise 

farm :  did  by  his  last  will  and  testament  in 
writing,  duly  executed  and  attested  for  the  devise 
of  lands  of  inheritance,  and  bearing  date  on  or 
about  the  l6th  day  of  December  in  the  year  1760, 
give  and  devise  his  said  messuage  or  tenement,  devUng  &rm 
farm,  lands,  and  premises,  situate  in  H.  aforesaid,  ^ugi^t^i^, 
and  now  called  otherwise  '^  ^^ 

(chained  with  an  annuity^  .of  £  to  his  wife 
who  is  since  deceased,  for  her  life,)  as  soon  as  his 
daughter  M.  should  attain  the  age  of  twenty-one 
years,  unto  his  said  daughter  and  her  assigns  for 
her  life ;  and  from  and  atfter  the  decease  of  his  said 
daughter,  he  gave  and  devised  the  same  unto  the 
heirs  of  her  body,  lawfully  issuing.  But  in  case 
the    said  daughter  should  not  live  to  attain  the 
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age  of  twenty-one  yearfi,  or  leave  issne  of  her  body 
lawfully  begotten,  then  the  said  testator  devised 
his  said  messnages,  lands,  and  hereditaments  at 
H.  in  manner  therein  mentioned.  And  the  said 
J .  N.  by  his  said  will,  also  gave  and  devised  aU 
that  his  messuage  or  tenement,  farm,  lands,  and 
premises  in  H^  aforesaid,  called  or  known  by  the 
name  of  when  and  as  soon  as  his 

said  daughter  M.  should  attain  her  age  of  twenty- 
one  years,  unto  his  said  daughter,  her  heirs  and 
assigns  for  ever.  But  in  case  his  said  daughter 
should  not  Uve  to  attain  the  age  of  twenty-one 
years,  or  leave  issue  of  her  body  lawfully  begotten, 
then  he  devised  the  same  messuage  or  tenement, 
farm,  lands,  and  premises  last  mentioned  ip  man- 
Death  of  tes-  nerinthe  said  will  expressed.  Akd  Whereas 
***^'"  the  said  J.  N.  departed  this  life  on  or  about  the 

.  day  of  in  the  year  oi  our  Lord 

without  having  in  any  manner  altered  or 
revoked  his  said  will,  leaving  his  said  daughter 
Probate  of  M.  his  Only  child  and  heir  at  law.  And  the  said 
in  part  recited  will  of  the  said  J.  N,  was,  after  his 
decease,  and  on  or  about  the  6th  day  of  July,  in  the 
year  duly  proved  in  the  Consistory  Court 

3faitkgeof    of  the  Lord  Bishop  of  W.  at  W.     Akd  where- 
<Jaughter.       ^^  ^j^^  ^^jj  jy|^  ^j^^  daughter  of  the  said  J.  N.  in- 

Settiement  of  termarried  with  D.  H.  And  whereas  by  in- 
2^^^  "^^  denture  bearing  date  on  or  about  the  S9th  day  of 
husband.  December,  in  the  year  1781,  and  made  or  express- 
ed to  be  made  between  the  said  D.  H,  and  the 
said  M,  then  the  wife  of  the  said  D.  H,  of  the  one 
part,  and  W.  B.  of  the  odier  part ;  and  by  a  fine 
sur  conuzance  de  droit  come  ceo^  &c.  levied  in  pur- 
suance of  an  agreement  contained  in  that  inden*- 
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ture,  in  the  court  of  ancient  demesne  of  the  manor 
and  hundred  of  O,  of  which  the  said  messuages, 
farm,  lands,  and  hereditaments  called  are 

faolden,  All  those  three  several  messuages  or  tene- 
,    ments,  farms,  lands,  and  hereditaments  hereinafter 
described,  to  be  called  by  the  names  of 
with  the  appurtenances,  were,  or  were  expressed    - 
or  intended  to  be  settled  and  assured  to  the  use 
of  the  said  W.  B.  and  D.   H.  their  heirs  and  as- 
signs, nevertheless,  as  to  the  estate  and  interest  of 
the  said  W.  B.  and  his  heirs,  of  and  in  the  said 
hereditaments  and  premises,   in  trust  for  the  said 
D.   H.  his  heirs  and  assigns.     But  as  a  fine  levied  Fine  i 
in  the  court  of  ancient  demesne  is  not  a  fine  within  egtatet-taiL 
the  statutes  under  which  proclamations  are  made, 
$uch  fine  was  not  ah  effectual  bar  to  the  said  es- 
tates-tail.    And    Whereas   J.   H.   formerly  of,winofJ.iL 
&c.    surgeon,   by  his   last  will  and  testament  inj^^jg^ 
writing  duly  executed  and  attested  for  the  devise  tenure  to  D. 
of  lands  of  inheritance,   and  bearing  date  on  or 
about  the  19th  day  of  June,   1782,  (amongst  other 
things,)    gave  and  bequeathed   unto  his  son,   the 
said  D.  H,  all  his  (the  said  testator's)  lands  and 
premises,  held  by  copy  of  court  roll  in  C,  includ- 
ing the  tenements  then  inhabited  by  S.  H.  and  E, 
and  his  house  and  land  in  D,  likewise  the  house 
inhabited  by  F.  J.     And  Whereas  the  said  J.Deathoftes-  • 
H.  departed  this  life  on  or  about  the        day  of 
1782,  without  having  in  any  manner  altered 
or  revoked  his  said  will,  leaving  T.  H.  his  eldest 
son  and  heir  at  law.     And  the  same  will   was,  probate  of 
after  the  death  of  the  said  J.  H.  and  on  or  about '^ 
the  seventh  day  of  March,  in  the  year  of  our  Lord 
1791*  proved  in  the  court  of  And 
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AdndftiDMi  to  Whereas  at  a  court  held  for  the  manor  and  hua- 
kmds.  dred  of  C.  aforesaid,  on  or  about  the  28th  day  of 

'  October,  in  the  year  1782,  the  said  D.  H.  as  the 
son  and  devisee  of  the  said  J.  H,  was  admitted 
tenant  to  the  several  lands,  tenements,  and  here* 
ditaments,  late  of  the  said  J.  H,  holden  of  the 
said  manor  and  hundred  of  C.  by  ,copy  of  court 
roll;  to  hold  to  him  and  his  heirs ^- for  ever,  ac- 
cording to  the  form  and  effect  of  the  said  will,  and 
according  to  the  custom  of  the  manor  and  hun* 
Sarwite  to  dred  of  C.     And  at  the  same  court,  the  said  D.  H. 

the  use  of  ^ 

will  surrendered  all  the  same  lands,  tenements,   and 

hereditaments,  to  the  use  of  such  person  or  per- 
sons as  he  in  and  by  his  last  will  and  testament 
should  give,   devise,    direct,    limit,   and   appoint* 

D.  H.  tliede- And  Whereas  in  the  devise  contained  in   the 

vuee  took 

only  an  estate  Said  in  part  recited  will  of  the  said  J.  H,  of  his 
wLit  of  worda  ®^*^  lands  held  by  copy  of  court  roll  and  other 
of  inheritance,  hereditaments,  to  his  said  son  D,  H.  no  words  of 
inheritance  were  used,  and  it  is  apprehended  that 
the  said  D.  H.  took  only  an  estate  for  life  in  the 
said    lands   and  hereditaments  under  that  devise. 
D.  H.  was      And  Whereas  the  said  D.  H.  was  possessed  of 
pMiS^d  '  or  otherwise  well  entided  to  the  piece  or  parcel  of 
^^^«*^®' Aground,    with    the  dwelling-house,    edifices,   and 
buildings  thereon  erected,  situate  and  lying  in  the 
parish  of  C.  aforesaid,   hereinafter  described  and 
also  assigned,  or  otherwise  assured,  or  intended  so 
to  be,  with  the  appurtenances,  for  the  residue  of 
a  certain  term  of  five  hundred  years,  therein  cre- 
ated by  indenture,  bearing  date  on  or  about  the 
WfflofD.H;ioth  day  of    March    in   the  year   1745-     And 
Whereas  the  said  D.  H.  by  his  last  will  and 
testament  in  writing,  duly  executed  and  attested 
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for  the  devise  of  lands  of  inheritance,  and  bearing 

date  on  or  about  the  l6th  day  of  December  iri  devising  his 

1  11*1  I'll.        copyholds  to 

the  year  17S4,  gave  and  devised  unto  bis  daughterhisdauichter 
H.  her  heirs  and  assigns  for  ever,  all  that  his  copy-^*' '"  ^*®- 
hold   messuage  or  tenement,  buildings  and  here- 
ditaments, then  in  the  occupation   of  J.    D.  and 
himself,   situate  and   lying  in   D —  street,  in   C. 
aforesaid,    called  or    known  by  the  name  of  H. 
(being  all  or  part  of  the  said  copyhold  faeredita*    i 
ments,  which  were  devised  to  the  said  D.  H.  as 
aforesaid.)     And  he  desired  that  the  lords  of  the 
manor  of  C.  aforesaid,  or    their  steward,   would 
admit  his  wife  and  his  brother-in-law  J.   M.  as 
guardians  of  his  said  daughter  H.  during  her  mi-  .  ^ 

nority.      And    the    said    testator  also  gave  ®^^^2^^2[^a 
devised  unto  his  daughter  A.  her  heirs  and  assigns  and  oOfiyiMld 
for   ever,  all  those  his  freehold  messus^es,  lands,  ^j^,^^^ 
tenements,  and  hereditaments,  with  their  appur-m^ 
tenances,  situate  in  in  C.  in  the  occupa- 

tion of  W.  C.  labourer,  and  in  in  C.  afore- 

said, in  the  occupation  of  F.  G.  labourer ;  And 
also  all  those  his  ten  copyhold  tenements,  with 
the  buildings,  gardens,  and  appurtenances  there- 
unto belonging,  situate  and  lying  in  C.  aforesaid, 
and  then  in  the  occupation  of  S.  C.  and  others : 
to  hold  to  his  said  daughter  A.  her  heirs  and  as- 
signs for  ever.  And  the  said  testator  desired  that 
the  lords  of  the  manor  of  C.  or  their  steward, 
would  admit  his  said  wife  and  his  said  brother-in- 
law  J.  M.  as  gitardians  of  his  said  daughter  A. 
during  her  minority.  And  the  said  testator  gave  ^^^  deviang 
and  devised  unto  his  son  and  his  heirs,  all  those  *?^*"l^ 

fee,  ouiernee" 

his  three  several  freehold  farms,  with    the   mes- hold  lands. 
•uages,  buildings,  lands,  hereditaments,  and  ly^pur- 
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tenances  thereto  beloDgingt  situale  and  lying  at  H« 
in  the  parish  of  O,   then    in    the   occupation    of 
himaelf  and  H,  C.  respectively,  with  the  stocky 
rights,   members,  and  appurtenances,  thefeto  be- 
longing, (subject  to  certain   annuities  to  the  said 
wD^uto  ^  ^  tesjtator's  wife.)     But  in  an  event  which  happened^ 
devise  to  his   namely,    in  case  his  said   son  should  happen   to 
in^^    '   depart,  this  life  before  lads  attainment  of  the  age  of 
twenty-one   years,    without    leaving    any    lawful 
issue  of  his.  body  then  living,  the  said  testator  gave 
and  devised  all  his  said  freehold  faro^s,  lands,,  here- 
ditan>ents,  and  premises  situate   at    H.  -  aforesaid 
unto,  his  said  daughter  H.  her  heirs  and  assigns. 
And  subject   a^ilyect  to  a  further  annuity  to  his  said  wife.     And 

to  an  execu-       •  -«'  *» 

tatfdevmi  if  all  his  said  children  should  happen  to  depart 
tatcstoj!R.  ^i^  ^^  during  thein  minorities,  without  leaving 
H.  J.  M.  and  any  lawful  iflsue  of  their,  his,  or  her  bodies  or 
body  then  livwg,  tlien  the  sakl  testator  gave, 
devised,  and  bequeathed  all  and  every  hid  real 
and  peraoaal  estates  whatsoever  aiid  wheresoever 
(subject  as  aforesaidj),  unto  ^s  nephew$,  the 
said  J.  R.  XL  and  J.  M.  the  younger,  and  F.  T. 
their  heirs,,  executors^  administrators,  and  assigns, 
for  ever,.  •  equally  to  be  divided  between  them, 
share  and  share  alike, .  they  paying  theareout  cert^a 
anninities  thereby  given  to  his  said  wife.  And 
the  said  .testator  appointed  his  wife  M«  apd  his 
brother  T.  H,  and  his  brother-in-law  J.  M»  exe- 
cutors in  trust  of  his  will,  and  guardians  of  all  his 
Codicil  to  the  said  children.    And   Whereas  the  said-D.  H. 

last  mention-  *     - 

ed  will  by  a  codicil  to  his  said  will,  duly  executed  aad 
attested  for. the  devise  of  lands  of  inheritance,  aad 
bearing  date  on.  or  about  die:  13th  day  of  May,  id 
the  year   178;3,  iu  case  his  said  daughters^  H.  H. 
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and  A.  H.  and  his  son  J.  N*  H.  and  all  and  eveiy 
of  tbem,  should  happen  to  depart  diis  life,  without 
leaving  any  lawful  issue  of  their,  her,  or  his  bo- 
dies or  body  then  livings  gave,  devised,  and  be- 
qeathed  the  whole  of  his  estate  aud  effects,  both 
reaVand  persona^  of  what'  tenure,  nature,  or  kind 
soever,  unto  his  said  nephe  ws  J«  R.  H,  J.  M.  the 
younge^r,  and  F.  T,  their  heirs,  executors,,  admi- 
nistrators, and.  assigns  for  ever,  to  be  equally  di- 
vided between  thevi,  share  and  share  aUke,  and 
they  to  take  as  tenants  in  coounon,  and  not  as 
joint4enants,  subject  to  the  several  payments  in 
his  said  will  expressed,  and  to  all  other  incum- 
brances and  payments.  And  Wheaeas  the  said^^  ^  ^^ 
D.  H.  departed  this  life,  on  or  about  the 
day  of  without  having  in  any  mannei: 

akered'OT  revoked  his  said  will,  otherwise  than  by 
the  said  codicil  thereto,  and  without  having  altered 
Off  revoked  that  codicil,  leaving  bis  said  daugb- 
tfis,  H.  H.  and  A.  U,  and  his  son,  the  said  J.  N. 
H,  him  surviving;  And  the  said  in  part  recited  Probate  of 
will  and  codicil  were  afterwards,  and  on  or  about  cU. 
the  day  of  duly  proved  in  the 

comrt  of  And  Whereas  by  ^?"^^*"*^* 

^  of  estates, 

indentures  of  lease  and  release,  bearing  date  re- purchased 
spectively  on  or  about  tlie  »8th  and  99th  days  of^^^J^"the 
September,  in  the  year   1786,   and   made   or  ex-^  ^lid^'"" 
pressed  to  be  made  between  the  said  T.  H.  of  the  of  o.  H,hi 
one  pert,  and  the  said   M.   H.  atid  J.  M.  (and^*^ 
which  said  M.  H,  J.  M,  and  T.  H,  are  therein 
described  to  be  executors  in  trust  named   in  the 
said  will  of  the  said  D.  H..)  of  the  other  part ;  it 
Is  witnessed,  that  in  consideration  of  £  to 

the  said  T.  H.  paid  by  the  said  M.  H.  and  J.  M, 
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being  part  of  the  trust  money  arising  under  the 
will  of  the  said  D.  H,  the  two  messuages  or  tene- 
ments hereinafter  mentioned  to  have  been  pur- 
chased of  and  from  the  said  T.  H,  with  the  appur- 
tenances, were  conveyed  and  assured  by  the  said 
T.  H,  unto  the  said  M.  H.  and  J.  M ;  in  trust 
for,  and  to  the  use  of  the  said  J.  N.  H,  H.  H. 
and  A.  H,  the  infant  children  of  the  said  D.  H. 

•^^!^*^d    *^^*^  ^"^  assigns  for  ever.     And  Whereas 

lands  in  trust  by   indenture  of  assignment,  bearing  date  on  or 
^^  ^      about  the  29th  day  of  September,  in  the  year  1786, 
and  made  or  expressed  to  be  made  between  the 
said  T.    H.  of  the  one  part,  and  the  said  M.   H. 
and  J.  M.  (and  which  said  T.  H,  M.  H.  and  J.  M. 
are  therein  described  as   executors   as  aforesaid,) 
of  the  other  part ;  the  four  pieces  or  parcels  of  land 
hereinafter  described,   and  assigned,  or  otherwise 
assured  or  intended  so  to  be,  with  the  appurtenan- 
ces, were,  for  the  considerations  therein  mentioned, 
assigned  by  the  said  T.  H.  unto  the   said  M.  H. 
and   J.   M.  their  executors,   administrators,    and 
assigns  for  the  residue  of  two  several  terms  of  one 
thousand  years,  and  one  thousand  years  therein, 
in  trust  for  the  said  J.  N.  H,  H.  H.  and  A.  H, 
their   respective    executors,    administrators,    and 
assigns,  subject  to  the  rents  and  covenants  in  the 
Feoffment  of  Original  indentures    of  demise  contained.      And 
2^^J^f^^   Whereas  by  indenture  bearing  date  on  or  abou( 
In  fee.  the  I6th  day  of  March,  in  the  year  1787,  arid  made 

or  expressed  to  be  made  between  H.  L.  of  the 
one  part,  and  the  said  J.  M.  of  the  other  part,  and 
by  livery  of  seisin  made  according  to  the  form  and 
effect  of  the  same  indenture,  the  messuage  or  tenet, 
ment  and  hereditaments  hereinafter  mentioned  to 
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have  been  purchosed  of  and  from  the  said  H.  L, 
and  hereinafter  released,  or  otherwise  assured  or 
intended  so  to  be,  with  the  appurtenances,  were, 
in  consideration   of  £  paid  by  the  said 

J.  M.  to  the  said   FI.  L,  granted,  enfeoffed,  and 
conveyed  by  the  said  H.   L.  unto  and  to  the  use 
of  the  said  J.   M.  his  heirs  and  assigns  for  ever. 
And  Whereas  by  a  deed  poll,  or  memorandum ^^^^' 
indorsed  on  the  last  in  part  recited  indenture,  and  tmats  under 
being  under  the  hand  and  seal  of  the  said  J.  M,d.h. 
and  bearing  date  on  or  about  the  14th  day  of  July, 
in  the  year   1791 5  after  reciting  that  the  sum  of 
J?     ,  paid  to  the  said  H.  L.  by  the  said  J.  M, 
was  not  the  proper  money  of  the  said  J.  M,  and 
that  the  same  was  part  of  the  residue  of  tlie  per- 
sonal estate  and  effects  of  the  said  D.   H.  and  by 
him  given  and  bequeathed  as  aforesaid,  the  said 
J.  M,  in  consideration  of  the  premises,  did  declare 
and  agree,  that  the  same  messuage,  hereditaments, 
and  premises,  were  granted  and  conveyed  to,  and 
his  name  used  only,  in  trust  with  them  the  said 
T.  H.  and  M.  H,  for  such  uses,  intents,  and  pur- 
poses, as  were  mentioned,  expressed,  and  declared 
in  the  said  wilt  of  the  said  D.  H,  of  and  concern- 
ing other  the  messuages,  hereditaments,  and  pre- 
mises, in  the  said  will  mentioned;     And  he  did 
thereby  declare  and  agree,  that  the  said  messuage, 
hereditaments,  and  premises  should  at    all    times 
thereafter  remain,  continue,  and  be  to  the  same 
uses,  upon  the  same  trysts,  and  for  the  same  ends, 
intents,  and  purposes  as  other  the  messuages  or 
tenements,    hereditaments   and   premises,    late  of 
the  said  D.   H.  were  subject  and  liable  to  under 
and  by  virtue  of  his  said  will,  freed  and  absolutely 
VOL.  I.  c  c 


356  AJPPENDIX. 

discharged    from    all    manner    of    incumbrances 

made,  done,  or  suffered,  or  thereafter  to  be  made, 

done,  or  suffered  by  him  the  said  J.  M.  his  heirs, 

Death  of  the  executors,     administrators,     or    assigns.        And 

^toage,  id  Whereas  the  said  J.  N.  H.  departed  this  life  on 

without  issue.  ^  gj^^^  ^g  jg^jj  day.  of  August  in  the  year  1791, 

under  the  age  of  twenty-one  years,  attd  without 

leaving  any  issue  of  his  body  lawfuUy  begotten. 

Death  of  H^  sAnd  Wue&eas  the  said  U.  H.  departed  this  life 

M^4    ^^  ^^  ^^^^  *^  *^*  ^^  ^^  March,  179»»  under 
age  and  with-  ^^  ^^g^  ^f  tweuty-one  y^ars^  and  without  leaving 

A.  the  other    ^'^y  '^^^^  ^^  ^^  ^^Y  ^^^wfuHy  b^otten.     An0 
daughter  of  ,  WuERCAs   the  Said   A.  H.  attained  the  9ge  of 

D.  H.  attauied  ^  _^ 

SI,  and  mar-  twent^KHie  years  on  or  about  the  Sd  dl^  of  De- 

"^'  cember,  in  the  year  of  our  Lord  ISois,  and  on  or 

about  the  7th  day  c^  May  in  the  year  1 805,  intai^ 

Death  of T.  H.™^^<1  ^^  ^^  ^^1^^  C«  C.  her  husband.     AnA 

h^tTj^H    Wh  EKE  AS  the  said  T.  H.  departed  this  life  on  or 

about   the  day  of  in  the  year  of 

our  Lord  18(X5.     And  the  said  J«  R..  H.  is  the 

0 

eldest  son,  and  heir  at  law,  and  custon^aury  heir  of 

the  said  T.  H  :  and  as  such  is  the  customary  heir 

Election  of     of  the  satd  J.  H.     And  Wh£e;eas  the  said  J.  R. 

toite*J^y?oid  .H.  hath  elected  to  take  the  said  several,  copyhold 

M>d  to  release  and  othCT  hereditaments,  which  under  the  devise 

other  estates,  ip  the  said  in  part  recited  will  of  the  s£ud  J.   H. 

passed  to  the  said  D.  H.  for  his  life  only,  and  to 

which  the  said  J.  R.  H.  is  now  become  entitled 

as  the  heir  at  law  of  the  said  J.  H.  as  aforesaid, 

and  to  disclaim  and  release  all  his  estate,  r^ht, 

title,  and  interest  in  and  to  the  share  to  which  he 

is  entitled,  subject  to  such  contingency  as  afore^ 

s^d,  under  the  will  of  the  said  D.  H,  of  and  in 

the  other  real  estates,  late  of  the  said  P.  H,  «ad 


.  ■^ 
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Hirbich  have  been  purchased  by  and  out  of  his 
personal  estate  since  his  decease  as  aforesaid,  and 
also  of  and  in  the  residue  of  the  personal  estate 
late  of  the  said  D.  H,  and  hath  agreed  to  release  • 
his  share,  estate,  and  interest,  of,  in,  and  to  all 
other  the  real   and  personal  estates,  late  of  the 
said  D.   H.  unto  the  said  A.  C.  her  heirs,  execu* 
tors,  administrators,  and  assigns,  or  in  such  man«> 
ner  as  she  shall  direct  or  appoint.     And  Wh  b  r  £  as  Desire  ofpar- 
the  said  C«  C.  and  A.  his  wife  are  desirous  of^^^^^f^ 
suffmng  a  common  recovery  of  the  several  mes* 
suages,   farms,    lands,   and  hereditaments  herein^ 
after  described  and  released,  or  otherwise  assured 
or  intended  so  to  be,  and  called  by  the  mspective 
names  of  otherwise  and 

otiierwise  with  the  appurtenances  in  the 

court  of  ancient  demesne,   whereof  die  same  are 
holden;  a)id  a  recovery  of  die  o4iier  messuages, 
knds,    and    hereditaments    hereinafter    described 
and  released,  or  oth^wise  assured  or  intended  so 
to  be,  (not  being  of  that  tenure)  in  his  majesty's 
court  of  Common  Pleas,  at  Westminster ;  and  of  and  to  setife 
settling  the  same  messuages,   farms,  fcmds,  tene»^[^J[^  ^ 
tneats,  and  hereditaments  respectively,  as  fiir  as 
they  are  interested  therein,  to  the  uses  hereinafter 
expressed  and  declared  of  and  eonceming  the  same 
hereditameats  respectively.     And  the  said  J^  R.  Aymwwnt  cf 
H.  hath  at  their  request  agreed  to  join  fine  'Con'- j^  [„  thT 
veyance  of  the  several  messuages,   hrms,  ^^•i^T^^JSSl 
tencsnents,  and  hereditaments,    respectively,    ^  fab  interest 
the  purpose  of  releasing  and  extioguisking  all  fats 
estate,    lAare,    and  interest  theneiu,    and   also  to 
assign  and  release  unto  die  said  C  C.  and  A.  fais 
wife  bU  Ius  sfaaia  and  inteoest  in  Che  personal 

c  c  2 
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estate,  late  of  the  said  D.  H*  in  such  manner  as  \% 
Agreement  of  hereinafter  expressed.     And  the  said  W.  B.  hath 

theconiueeof 

fine  to  join  in  also  agreed  to  join  in  these  presents  for  the  pur- 
conTeyiuicc.    p^^  ^f  transferring  all  the  estate  (if  any)   in  the 

^  said  lands  of  the  tenure  of  ancient  demesne,  and 
comprised  in  the  said  fine  which  are  now  veste4 

WiTKBSSKTH  iQ   him.      No W  THIS  .  I NDENTURE    WITNESSETH, 

linff  estatci-    that  for  docking,  barring,  and  destroying  all  estates 
^^        and  interests  in  tail  of  and  in  the  several  mes- 
suages,  forms,  lands,  and  hereditaments  hereinafter 
described,  and  hereby  released  or  otherwise  assur- 
ed or  intended  so  to  be,  and  all  reversions,   and 
r^nainders  expectant  or  depending  on  the  same 
estates  or  interests  in  tail,  and  all  conditions  and 
collateral  limitations    annexed    thereto ;   and  for 
and  fettling    settling  and  assuring  the  same  messuages,  farms, 
uses,  and  gir^l^nds  and  hereditaments  respectively,  to  the  uses 
5l^^  ^    hereinafter  limited  and  declared  of  and  concemine; 
the  same,  and  for  giving  effect  to  such  election  of 
the  said  J.  R.  H,  as  hereinbefore  recited ;    And 
wad  fyt  tmi- also  in  consideration  of   ten   shillings  of    lawiul 

nal  conndan* 

tiois.  money,  current  in  Great  Britain,  to  each  of  them 

the  said  J.  R.  H,  W.  B,  C.  C.  and  A^  his  wife, 
well  and  truly  paid  by  the  said  J,  S.  immediately 
before  the  execution  of  these  presents,  (the  receipt 

rbe  partief    ^^®^^^  ^®  hereby  acknowle<%ed,)  The  said  J.  R. 

according  to   H.  and  W.  B,  (at  the  request  and  by  the  direction 

their  esute^  ^j  appointment  of  the  said  C.  C.  and  A.  his  wife, 

testified  by  their  respective  executions  of  these 

presents,)  and  also  the  said  C.  C.  and  A.  his  wife, 

according  to  their  respective  shares,  estates,  rights, 

and  interests  in  the  premises,    but  no  further  or 

release  to  J.  s.  Otherwise,  Affve,  and  each  and  every  of  tliem  kath^ 

^  ^  baigained,  sold,  and  releaKd,  and  by  these  pretei^i 
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dOi  and  each  and  every  of  them  doth  bai^in,  sell> 
and  release  unto  the  said  J.  S.  his  heirs  and  as- 
signs, (in  the  actual  possession  of  the  said  J.  S.(ieferaioeto 
now  being,  in  virtue  of  a  bargain  and  sale  thereof^)"* 
made  to  him  by  the  said  J.  R.  H,  W.  B,   C.  C. 
and  A.  his  wife,  in  consideration  of  five  shillings, 
paid  to  each  of  them  by  the  said  J.  S,  by  indenture 
bearing  date  on  the  day  next  before  the  day  of  the 
date,  and  executed  before  the  execution  of  these 
presents,  for  one  whole  year,  to  be  computed  from 
the  day  next  before  the  day  of  the  date  of  the 
same  indenture  of  bargain  and  sale,  and  by  force 
of  the  statute  made  for  transferring  uses  into  pos- 
session), All,  &c.  [Here  the  parcels-were  inserted. 2    '-•^ctt.g. 
And   all   houses,    cottages,    outhouses,    edifices.  General  words 
buildings,  barns,  stables,  yards,  gardens,  orchards,  ^^^*™*' 
closes    of  land,  meadow  and    pasture,    feedings, 
woods,    underwoods,    and    the    ground^  and  soil 
thereof,  commons,  and  common  of  pasture,  and  of 
turbary,   and    other   commonable  rights,    hedges^ 
ditches,    fences,    mounds,    ways,    paths,    waters, 
water-courses,  liberties,  privileges,  easements,  pro- 
fits, commodities,    advantagies,    and  emoluments, 
whatsoever,   to  the  said  messuages,  farms,  lands, 
uid  hereditaments  hereby  released,  or    otherwise 
assured  or  intended  so  to  be,  or  any  of  them  re- 
spectively belonging,  or  in  any  wise  appertaining, 
or  accepted,  reputed,  deemed,  taken,  known,  held, 
occupied,  or  enjoyed,  as  part,  parcel,  or  member 
of  the  same,  or  any  of  them  respectively.     ^m/Berendon^&c 
die  reversion  and  reversions,  remainder   and    re- 
mainders, yearly  and  other  rents  and  profits  of  the   • 
said  messui^es,  farms,  lands,  hereditaments,  and 
premises  hereby  released,  or  otherwise  assured,  or 
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intended  so  to  be,  and  every  part  and  parcel  <^ 

,  the   same,   with  their .  and  every  of.  their  rights, 

Afl  tbft  Mtaie^  members,  and  appurtenances.  .  And  all  the  estatei 

ri^t^  title,  interest,  use,  trust,  inheritance,  term, 

and  terms  for  life  or  lives,  property,  possession, 

possibility,   benefit,    and    equity    of    redemption, 

claim,  and  demand,    whatsoever,  at   law  and    in 

equity,  or  otherwise  howsoever,  of  them,  the  said 

J.  R.  H,  W.  B,  and  C.  C,.  and  A.  his  wife,  and 

of  each  and  every  them,    of,  in,    to,  and  out  of 

the  said  messuages,    farms,  lands,  hereditamenu, 

and  premises  hereby  released,  or  oth^wise  assured, 

or  intended  so  to  be,    and  every  part  and    par* 

eel  of  the  same,    with    their  and  every  of  their 

J g"^^". ^ rights,  members,  and  appurtenance^.  .  To  havs 

AKJ>  TO  HOLD  the  said  messuages,  farms,  lands, 

hereditaments,  and  all  and  singular  other  the  pre* 

tnises  hereby    released,    or  otherwise  assured,    or 

intended  so  to  be,  and  every  part  and  parcel  of 

the  same,  with  their  and    every   of  th^ir  rights, 

membersi  and  appurtenances,  unto  die  said  J.  S» 

^^^P^    his  heirs  and  assigns  ;  discharged  of  and  from  all 

right  of  J.  R.  estate,  right,  title,  and  interest,  of  the  said  J.  R. 

'  H»  in  w  to  the  same  messuages,  forms,  lands,  and 

hereditaments,   or  any    of   them,  or  any  part  or 

'^JJ*^**^   share  thereof;  but  subject  and  without  prejudice 

the  rights  of    to  any  right,  tide,  or  interest,  which  the  said  J« 

^^*^"^M,  and  J.  T.  and  eadi  or  either  of  them,  can  or 

nay  have,  or  claim,  under  or  by  virtue  of  the  last 

¥^  and  testament  of  the  said  D»  H|  Neverthek9$g 

i0  the  tises^  and  for  the  ends,  intents^  and  purposes, 

hereinafter   ex|»essed   and  delved    {that    is   to 

ti  ^^^    ^^^  ^*  ^*  ^*  ^^^  ccmcerniitg  ^ch^  aad  «o  infii^^ 
demesne^       tsd  siioh  part  mad  4parts,  of  the  said  Aiessuc^^ 
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farms,  lands,  hereditaments,  and  premises  hereby 
released,  or  otherwise  assured  or  intended  so  to  be^ 
as    are    within    the    jurisdiction  of   the  court  of 
ancient  demesne  of  the  manor  and  hundred  of  O. 
aforesaid,  with  the  appurtenances,  To  the  use  ofTotheuseof 
the  said  J.  S.  his  heirs  and  assigns,  for  ever.     -4»<3f  Andas  tT'the 
as  to,  for,  and  concerning  all  other  the  messuages, ^*^  ^^» 
farms,  lands,  hereditaments,  and  premises  hereby 
released  or  otherwise  assured  or  intended  so  to  be^ 
with  the  rights,  members,  and  appurteaahces,  not 
being  within  the  jurisdiction  of  the  said  court  of 
ancient  demesne.   To  the  we  of  the  said  T.  S.  bis  To  the  use  of 
heirs  and  assigns  for  ever.     To  the  intent  that  *  ^^ 
the    said  J.  S.   and  T.    S.    respectively  may   be  than  tenants 
tenants  of  the  freehold  of  all  and  singular  the  me8-^,*J^^P* 
suages,  farms,  lands,  hereditaments,  and  premises  ^^<)  ?<^<^^ 
hereby  limited  in  use  to  them  the  said  J.  S.  aad 
T.   S.  respectively,  and  every  part  and  pareel  of 
ihe  same  respectively,  with  their  respective  rightSt 
members  and  appurtenances,  to  the  end  that  two 
or    more    good    and   perfect    common  recoveries, 
with  double  voucher,  may  be  had  ^nd  suffered  of 
the    same  lands    and  hereditaments    respectively^ 
And  for  that  purpose,  it  is  hereby  diraeted,  de- one  reeoirery 
clared,  and  agreed,  by  and  between  all  the  said^^^^^^ 
parties  to  these  presents,  as  far  as  they  respectively  "S^tdoae,  in 

.  11  1  .  ,   T     o       ,    ,1  .         '^  the  court  oT 

are  mterested,  that  the  said  J.  S.  shall  permit  and andent  de- 
suflfer  the  said  J.  £«  or  some  other  person  or  per-"*^*' 
sons,  at  the  costs  and  charges  in  all  things  Of  the 
t$aid  C.  C.  his  heirs,  executors,  or  administrators, 
at  any  time  or  times  hereafter,  to  sue  forth  and 
prosecute  agaii)st  him  the  said  J.  8*  out  of  his 
mi^esty's  high  court  of  Chancery  one  or  mme  writ 
or  writs' of  ^ht  close  directed  to  the  of 
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» 

the  said  manor  and  hundred  of  O,  and  to  be  duly 
.  returned,  and  make  protestation  to  prosecute  the 
same  writ  in  nature  of  a  writ  of  entry,  8ur  disseisin 
en  le  post,  and  thereby  demand  of  the  said  J.  S. 
such  and  so  many  and  such  part  and  parts  of  the 
several  messuages,  farms,  lands,  hereditaments, 
and  premises  hereby  released  or  otherwise  assured, 
or  intended  so  to  be,  as  are  within  the  jurisdiction 
of  the  said  court  of  ancient  demesne,  and  hereby 
limited  in  use  to  the  said  J.  S.  with  their  and  every 
of  their  rights,  members,  and .  appurtenances,  by 
such  apt,  good,  sufficient,  and  proper  names,  num* 
ber  of  messuages  and  acres,  quantities,  qualities, 
and  other  descri])tions  as  shall  be  deemed  neces- 
sary, proper,  sufficient,  and  requisite,  to  comprise 
The  other  the  same ;  and  the  said  T.  S.  shall  permit  and 
be^si^ed  on  suffer  the   Said    J.  E,    or   some  other  person  or 

eii7'^*S^the  P^'^^'^S'   ^^   ^^^  costs  and  charges,  in  all  things 

Cdmmon       of  the   said   C.  C.   his    heirs,    executors,  or  ad- 
Pleas. 

mmistrators,  at  any  time  or    times    hereafter    to 

sue  forth  and  prosecute  against  him  the  said  T.  S, 

out  of  his  majesty's  high  court  of  Chancery,  one 

or  more  writ  or  writs  of  entry,  sur  disseisin  en  le 

post^  returnable   before  his    majesty's  justices  of 

the  court  of  Common  Pleas  at  Westminster,  and 

thereby  demand   of   the  said  T.   S.  such   and  so 

many,  nnd  such  part  and  parts,  of  the  messuages, 

farms,  lands,  hereditaments,  and  premises  hereby 

released,  or  otherwise  assured  or  intended  so  to  be, 

as  are  not  of  the  tenure  of  ancient  demesne,  and 

as  are  hereby  limited    in  use  to  the  said  T.   S, 

with  their  rights,  members,  and  appurtenances,  by 

such  good,  sufficient,  and  proper  names,  number 

of  messuages,  and  acres,  quantities,  qualities,  and 
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Other  descriptions,  as  shall  be  deemed  necessary, 
proper,  sufficient,  and  requisite  to  comprise  the 
same.  And  that  the  said  J.  S.  and  1\  S.  respec-Modeof 
tively  shall  in  their  own  persons,  or  by  their  at- lx>th  reco?e 
torney  or  attornies,  lawfully  authorised  in  that2^^ 
behalf,  appear  to  the  same  writs  respectively,  and 
vouch  to  warranty  the  said  C.  C.  and  A.  his  wife. 
And  that  the  said  C.  C.  and  A.  his  wife  shall  in 
their  own  persons,  or  by  their  attorney  or  attor- 
nies lawfully  authorised  in  that  behalf,  appear 
gratis  and  freely  enter  into  the  warranty  of  the 
said  J.  S.  and  T.  S.  respectively ;  and  taking  the 
same  upon  themselves,  vouch  over  to  warranty 
the  common  vouchee  for  the  time  being  of  the 
said  courts  of  ancient  demesne  and  Common  Pleas 
respectively.  And  such  common  vouchees  respec- 
tively shall  appear  gratis,  and.  freely  enter  into 
the  warranty  of  the  said  C.  C.  and  A.  his  wife; 
and  after  imparlance  make  default.  So  that  judg- 
ment may  be  given  upon  the  said  writs  respectively, 
and  every  of  them  for  the  said  J.  E.  or  other  de- 
mandant or  demandants  therein  respectively, 
to  recover  all  and  singular  the  said  messuages, 
farms,  lands,  hereditaments,  and  premises  hereby 
released,  or  otherwise  assured  or  intended  so  to 
be,  and  every  part  and  parcel  of  the  same,  with, 
their  and  every  of  their  rights,  members,  and  ap- 
purtenances, by  such  names,  qualities,  quantities, 
and  other  descriptions  as  aforesaid,  against  the 
said  J.  S.  and  T.  S.  respectively ;  and  for  them  re- 
spectively to  recover  in  value,  against  the  said  C.C. 
and  A.  his  wife ;  and  for  the  said  C.  C.  and  A. 
his  wife  to  recover  in  value  against  the  common 
irouchees  respectively,  as  is  usual  in  such  cases. 
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AfT^^^lx 


to  W  the 

cstate8-tidl« 


tfid  transfer 
and  settle  tW 
lands  to  usesL 


Direction 
that  recove- 
ries shaU  be 
sufieredt 


|ind  that  par- 
ties win  give 
effect  to  the 


•ame. 


And  that  upen  all  and  «very  recovery  and  feco* 
veries,  to  be  suffered  as  ^for^^di  execution  may 
be  sued  and  parQ8equt.ed  by^  and  teisin  h|B|d,  taken, 
and  delivered  unto  the  ssid  J.  £1.  or  other  deman* 
dant  or  demandants  aocordingly.  And  that  every 
other  act  or  thing  requisite  or  proper  to  be  done 
or  executed  for  the  purpose  of  suffering  and  per- 
fecting two  or  more  cpmmoi)  recovefiea  of  the 
several  messuages,  farms,  lands,  hereditaments, 
and  premises  respectively  hereby  released  or 
otherwise  assured  or  intended  so  to  be,  with  dou<- 
ble,  treble,  or  other  voucher,  to  dock  the  estates  or 
interests  in  tail  of  the  said  A.  C.  of  and  in  the 
said  several  messuages,  farms,  lands,  heredita- 
ments, and  premises,  and  all  reversiops  and  re<- 
mainders  over  and  expectant  upon  the  ssi^mci  estates 
or  interests  in  tail,  and  to  transfer  apd  settle  ^% 
same  messuages,  faqns,  lands,  apd  hereditao^enti 
to  the  uses  hereinafter  limited,  expressed,  and 
declared  tliereof,  may  be  made,  done,  and  execute 
ed.  ^fid  by  way  of  direction  and  declaration, 
and  not  of  covenant,  it  is  hereby  granted,  declared^ 
and  agrisedi  by  and  between  the  parties  to 
these  presents,  and  thoy  hereby  for  themselves, 
severally  and  respectively,  and  for  their  several 
and  respective  heirs,  executorsi  and  administra- 
tors, consent  and  agree,  ;ic^rding  to  thejr  respecr 
tive  estates,  rights  and  interests,  in  the  premises, 
that  the  recoveries  hereby  agreed  to  be  suffered, 
shall  be  suffered  and  per^pted  with  all  p<^siblc 
dispatch;  wi  that  they  r^^peptively  ^4  their 
respective  heim^  on  their  respective  parts,  wi)| 
we  their  utniost  endegvQiirs  to  give  ^^t  tg  the 
same  j^ipovefies,  w4  alfQ  to  ijnf^^  jpf^^^ts,  994! 
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the  grant,  release,  eonfirmatioo,  or  other  tissumnce 

hereby  made«     And    it  i8  hebeby   fukthbrDeclaeation 

tnAt  the  T6" 

DIRECTED,  declared,  and  agreed,  by  and  between  co?«rie8  when 
all  the  parties  to  these  presents,  a»  far  as  they  re-*^***** 
spectively   liave  any  right,  title,  or  interest  in  the 
premises,  that  immediately  upon  and  after  judg- 
ment obtained,  and  seisin  had  and  takoa  upon  each 
of  such  recoveries  as  aforesaid,   each  of  the  recover- 
ries  respectively,  so  as  aforesaid,  or  in  any  other 
mann^,  or  at  any  other  time  or  times,  to  be  suffer^  the  leue  for 
ed ;  and  also  the  bargain  and  sale  for  a  year,  bearing  pmeot  deed, 
date  on  the  day  next  before  the  day  of  the  date  of 
these  presents ;  and  also  these  presents,  and  the  as- 
surance herd^y  made ;  and  all  and  every  o(ther  fine  and  all  other 
and  fines,  recovery  and  recoveries,  and  other  assu^    ^ 
raoces  whatsoever,  at  any  time  or  times  beretofore* 
aad  to  be  at  any  time,  and  fitMn  time  to  time  here^ 
after  had,  made,  done,  levied,  sufifered,  and  perfect? 
ed,  of  or  concerning  all  or  any  part  of  the  said  mes*- 
sua^es,  farms,  lands,  hereditaments,  a>id  premises, 
hereby  released,  or  otherwise  assured   or  intended 
so  to  be,  either  by  themselves,  solely  and  alone, 
or  jointly  and    together    with  any    other  laoda, 
tenements,  or  hereditaments    whatsoever,  ^  by  or 
between  afl  and  every,   or  any  or  either  of  the 
persons  who  are  parties  to  these  presents,   or  to 
which  they  or  any  or  ^tber  of  them  is  or  are,  or 
shaU  or  may  be  parties  or  privies,  or  a  party  or 
privy,  ohall,  as  to  ail  the  said  parties  to  these 
presents  respectivdy,  as  &r  as  they  respectively 
cast  lawfully  or  rightfuHy  direct  the  uses  of  Uie 
taane  fine  or  fines,  common  recovery  or  necoverie^ 
aad  Qliier  assurances,  be  and  emuie^  and  be  adr  shaO  enuie, 
fodged,  «icp(Hinded,  deemed,  «decreei^  ai^d  taken 
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to  be  and  enure,  and  that  the  same  was  and  were- 
meant  and  intended,  and  is  and  are  hereby  directed 
rad  penras    and  declared  to  be  and  enure ;  and  also  that  the 
maed,  persou  or  persons  to  whom  such  fine  or  fines,  com* 

mon  recovery  or  recoveries,  and  other  assurance8> 
respectively,  have  or  hath  been  or  shall  or  may 
be  levied,  suffered,  made,    and    executed,    shall 
Asto  the      stand  and  be  seised.  As  to^  for,  and  concerning  the 
ed  said  messuages,  farms,  lands,  hereditaments,  and 

premises,   hereby  released,   or  otherwise    asfsured 
or  intended  so  to  be,  and  every  part  and  parcel  of 
the  sanie,  with  their  and  every  of  their  rights^ 
members,  and  appurtenances,  (subject,  and  with- 
out prejudice  as  aforesaid)  To  the  usesy  upon  the 
trusts,  and  for  the  ends,  intents,  and  purposes, 
hereinafter  limited  and  declared  of  and  concerning 
.Totheuseof  the  same,   that  is  to  say.  To  the  use  of  such   per- 
&c.  uSnui/'  ^°  ^^  persons,  for  such  estate  or  estates,  and  for 
band  and  wife  sueh  interest    or    interests,   by  way  of  annuity, 

•faalliouitbr  ,  ,  .  1.1  1 

appoint.  rent  charge,  or  otherwise,  and  m  such  parts,  shares, 
and  proportions,  and  upon  such  trusts,  and  for  such 
ends,  intents,  and  purposes,  and  chaiged  and  charge- 
able, in  such  manner,  and  either  absolutely  or  con*^ 
ditionally,  and  subject  to  such  powers  of  revocation 
and  of  new  appointment  and  other  powers,  provi* 
soes,  conditions,  restrictions,  limitations,  decla- 
rations, and  agreements,  as  the  said  C.  C.  and  A. 
his  wife,  at  any 'time  or  times,  and  fiom  time  to 
time,  during  their  joint  lives,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to 
be  sealed  and  deUvered  by  them  in  the  presence 
of  two  or  more  credible  witnesses,  and  attested  by 
the  same  witnesses,   shall  jointly  direct,  limit,  a 

In  default  of  appoint.    And  in  defitult  of  such  direction,  limi^ 
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tation,  and  appointment,  and  in  the  mean  time  and  appointment 

from  time  to  time,  until  the  same  shall  take  effect, 

and  from  time  to  time  subject  to  such  uses,  trusts, 

charges,  and  interests  as  shall  have  been  directed, 

limited  or  appointed  by  the  said  C.  C.  and  A.  his 

Hife  jointly  ( thenTothe  we  of  the  said  C.  C.  and  A.  J^^^^J 

his  wife,  their  heirs  and  assigns,  for  ever ;  .and  to  no  wife»  fai  fee. 

other  use,  and  upon  no  other  trust,  nor  for  any  other 

end,  intent,  or  purpose  whatsoever.    And  thisindbmtuks 

INDENTURE      ALSO     WITNESSETH     that     In     pUI^'J'*^"*    „ 

*  WITNE88BTU 

suance  and  further  performance  of  the  said  agre^'-thatfw  pond- 
meat  on  the  part  of  the  said  J.  R.  H,  and  in|^j.R.H/ 
consideration  <rf  10s.    of   like  lawful   money  ^^^^^ 
aforesaid,  to  the  said  J.  R.  H.  well  and  truly  paid husbuid  and 
by  the  said  C.  C.  and  A.  his  wife,  immediately 
before  the  execution  of  these  presents,  (the  re- 
ceipt whereof  is  hereby  acknowledged,)  The  said 
J.  R.    H.    hath  remised,   released,    quit-claimed^ 
and   also  bargained,   sold,   and  assigned,  and  by 
these  presents   doth  remise,    release,    quit-claim, 
and  also  bargain,    sell,    and  assign  unto  the  said 
C.  C.  and  A.  his  wife,  their  heirs,  executors,  ad- 
minstrators,  and  assigns,    All  the   estate,    right,  an  his  esut^ 
title,   interest,  term  and  terms  of  years,  benefit,  f^d^od^ 
property,  and  possiblity,  at  law  and  in  equity,  or  ^eamiuM 
otherwise  howsoever,  of  him  the  said  J.  R.  H,  of  Sec. 
in,  to,  and  out  of  all  the  said  freehold  and  lease- 
hold messuages,  lands,  tenements,   hereditaments, 
real  estate,  and  residue  of  the  personal  estate  and 
effects,  and  other  property  late  of  the  said  D.  H, 
devised  and  bequeathed  by  his  said  will  and  codicil, 
or  which  were  purchased  in  manner  hereinbefore 
Bientioned,  and  (rf*,  in,  to,  and  out  of  ev&ry  part 
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and  parcel  of  the  sanie,  so  and  in  such  manaeft 

that  the  aaid  J.    R.    H.   may  henceforth  be  ex* 

eluded  of  and  from  all  share,  rights  and  interest, 

of,  in,  and  to  the  same  real  and  personal  estates, 

and  the  same  may  be  discharged  of  and  from  all 

claims  and  demands  whatsoever,  of  him  the  said 

CovBNAMTbyJ,  R.  H.     And  the  said  W.  B.  doth  heieby  fiir 

partyi^he  himself,  his  hdrs,  executorsi  and  administratoiSt 

cumi]«A^    covenant,  declare,  and  agree,  to  and  with  the  said 


C.  €•  and  A.  his  wife^  their  heirs  and 
that  he  the  said  W.  fi«  hath  not  at  any  time  or 
times  heretofore  made,  done,   executed,  connit^ 
ted,  or  willingly  or  knowin^y  suffered  any  actt 
deed,  matter,  or  thing  whatsover,  whereby  or  bjr 
reason  or  mieans  whereof  the  said  messusges,  &rm8» 
lands,    and    hereditamentai,    hereby    reieaiBedt    or 
otherwise  assured  or  intended  so  to  be,  or  any 
part  thereof,  are,  is,  can,  shall,  or  may  be  impeached 
charged,  incumbered,  or  in  any  wise  afiected  w 
Tiie  like  by    title,  charge,  estate,  or  otherwise  howsoever.     A  v  & 
another  party,  jj^^  ^^  j    ft    ^    joth  by  these  pcesentt  for  him- 
self, his  heirs,  executors,  and  adminstraixm  cove- 
nant and  declare  to  and  with  the  ssid  C.  C.  and  A. 
his  wife,  their  heirs,  executors,  administratxMn,  and 
assigns,  that  he  the  said  J.  R.   H.  hath  jf^ot  at  any 
time  or  times  heretofore,   made,  done,  executed, 
committed,    or  willingly    or    knowingly    suffered 
any.  act,  deed,  matter,  or  thing  whatsoever,  where* 
by^  or  by  reason  or  means  whereof,  the  said  iMs» 
suages,  ^rms,   lands,  hereditfKmenfs,  asmI  premises 
hereby  released,  jor  odaerwise  assured  or  intended 
so  to  be,  or  the  smd  lesseftiold  pieces  or  pancels  af 
land,  and  other  tbepersomd  estate  hereby  releasedaod 


aligned  or  intended «o  to  be,  or  any  part  of  tfaeBaiie 
respectively,  ahall  or  may  be  impeached,  tharged, 
incumbered,  or  ia  toy  wise  aflfecied  io  tide,  chai^ 
estatei  or  otherwials  howioeVerw     In  witness^  ^c. 
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Recovery  Deei/or  three  Hecaveriest  in  different  CountieSf  of 
Shared  fn  the  Nevo  Rivelr^  tthen  the  Ohject  is  to  preserve 
CmJtingeni  R4iiMnie^s :  ^tkd  ^^  lo  prevent  Mferfer^  mtL 
t^rfttt  the  Inteikti^  b/M  7\Mfaior  m  the  JM^#ttfiofi#  wiadr 
b^hisWUl. 
Though  this  deed  teks  supposed  to  concern  efuitahle  Estates^ 
.  yet  as  that  was  not  ascertained,  it  was  prepared  as  if  the 
Esiaies  hold  been  legal  \n). 

THIS  INDENTURE  of  seV^  parts,  made  the 
Sd  (fey  of  July  A.  D.  1«05,  ^^46  Geo.  III.  &c. 
Between  J.  W.  of,  &c.  £sq«  and  J^  F.  of,  &c.  BAR«ro* 
jB^chaat^  of  the  first  part ;  £•  W.  <^,  &c.  spinster, 
of  Ae  aecond  part{  the  said  J.  W.  of  the  thiid 
j>art ;  J.  H.  of,  &c.  femleman,  of  the  iburth  part ; 
J.  M.  o^  the  aaoie  place)  gentlemaii^  of  the  fifth 
part ;  E%  G.  of,  &o.  merchant,  of  the  sikth  part ; 
and    J.  G.  o£^    &€.   Esq.   of   the  seventh  part. 
Whereas  J.  W.  late  of,  &c.  Esq^  deceased,  was  rscites  the 
at  the  date  and  publication  of  his  will,  befwnafter|[*g!^5^^^  ^^ 
recited,  and  also  at  his  death,  seised  o^  odT  others  owner  of  a 
wise  intitled  to  a  moiety  c^  two  36th  f&rtSj  (beiiag  ^^^^ 
a  share  he  purchased,  of    the   Right   Honorable ^^^Jj^^^ 
Elizabeth  iiady  Viscountess  6,}  and  a  moiety  of  and  adven- 
one  other  36th  part,  (being  a  share  hd  pui^chased  moiety,  of 
pf  W.  P.  H,  Esq.  and  otbere,)  and  a  moiety  of  one  ^  ^«^  ^* 
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Other  36th  part,  (being  a  share  he  purchased  of  the 
Honorable  F.  W.  and  C.  his  wife,)  of  and  in 
that  moiety  or  half  part  of  the  New  River  water^ 
cut  and  stream  brought  from  C.  and  A.  in  the 
counties  of  H.  and  M.  or  one  of  them  to  L.  and 
other  places  adjacent,  commonly  called  the 
King's  Moiety,  and  the  profits,  advantages,  and 
hereditaments  thereto  belonging ;  And  was  also 
seised  of  or  intitled  to  one  full  36th  share  of  that 
moiety  of  the  said  water-cut  and  stream  and  here^ 
ditaments,  which  is  called  the  Adventurer's  Moiety, 
wmofthe  ^ujj  Whereas  the  said  J.  W.  by  his  last  will 
owner,  and   testament    in    writing    duly    executed  and 

attested  for  the  devise  of  lands  of  inheritance,  and 
bearing  date  on  or  about  the  31st  day  of  March  in 

^2^"2n2ia  *®  y^^  ^^^^  •  (amongst  other  things)  gave,  de- 
mn^B  Bhaie,  vised,  and  bequeathed  unto  his  dear  son,  the  said 
anotfae^for  ^'^  ^«  ^^^  ^^  his  friend,  the  said  J.  F.  and  the 
ft®  benrft  of  survivor  of  them,  and  to  the  heirs  of  such   survivor, 

Uf  daughter 

andhardiii-  all  that  his  (the  said  testator's)  part  or  share,  com* 
**"  •  monly^called  a  King's  Share,  of  and  in  the  New 

River,  with  the  rights,  members,  and  appurte- 
nances :  Upon  trust  to  pay  the  interest,  dividends, 
and  produce  arising  therefrom,  unto  his  daughter 
^  the  said  £.  W.  for  and  during  her  natural  life. 
And  from  and  after  her  decease,  he  gave  and  de- 
vised the  said  part  or  share  called  a  King's  Share, 
with  the  appurtenances,  unto  and  amongst  the 
children  of  his  said  daughter  in  equal  shares  and 
proportions,  and  if  but  one  child,  then  to  such 
only  child.  But  in  case  his  said  daughter  should 
happen  to  die  without  leaving  issue,  then  he  gave 
and  devised  the  said  part  and  share  called  a 
King's  Share,  with   the  appurtenances  unto  his. 
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said  son  J.  W.  his  heirs  and  assigns^  or  in  case  of 

his  death,  to  his  children,  share  and  share  alike^ 

And  after  bequeathing  divers  pecuniary  legacies,  ^'^'^^^yj^"^ 

the  said  testator,  by  his  said  will,  gave,  devised,  and  his  reel  and 

bequeathed   all  xhe  rest,  residue,   and  remaiflderPJil^^lohis 

of  his'  real  and  personal  estate,  whether  freehold,  «>»• 

copyhold,  or  leasehold,   or  of  whatever  nature  or 

kind   soever,  or   wheresoever,   which  he  might  be 

possessed  of,  or  any  ways   intitled  to,  at  the  time 

of  his  decease,   unto  his  son  the  said  J.   W.  his 

heirs,   executors,   administrators,  and   assigns    for 

ever,   according  to  the  nature  and  tenure  of  his 

said  estates    and  ejects.     And  the  said   testator    * 

appointed  his  said  .  son  J.  W.  to  be  sole  executor 

of  his  said  will.  And  Whereas  the  said  testator l>e^  of  tw- 

J.  W.  departed   this   life  without  having  in  any      * 

mauner  revoked  or  altered  his  said  in  part  recited 

last  will  and  testament.  And  the  same  last  will  and  *5?i^^*® 

of  his  wiJl 

testament,    was  after    his     decease^  and  on    or 
about  the  day  of  duly  proved  in 

the     Prerogative   Cpurt  of  the    Archbishop     of 
Canterbury.     And  whereas  it  is  apprehended^ ^*^«»^ 
that  the  devise  to  the  said  J.  W.  and  J.  F.  upon  vise  extended 
trust  as   aforesaid,   contained  in  the  said  in  part^^^-J^^^ 
f ecited  will,  may  be  construed  to  extend  to  the  *«  the  king^s 
whole  of  the  share  and  interest  which  the  sard       ^' 
testator  J.  W.  had  at  the  time  of  his  decease  in 
that    part^  of  the   New  River   called  the   King's 
Moiety ;  and  that  the  said  E.  W.  is  seised  of  im 
estate-tar!   in  remainder  under  the  limitations  or 
dispositions    contained  In     the   will   of  her  said 
father.  And  whereas  the  legal  estate  of  the  said^-^Mtatc 
New  River  water-works  and  shares  therein   is  or  company, 
is  understood  to  be  vested  in  the  Governor  and 

^        VOU  I.  P  D 
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Company  of  the  said  New  River  in  their  corporate 

A^eementto^        j^j^y         AnD    WHEREAS    the    Said    E.     W.    \% 

suffer  recove-       i         J  •  i    n    u 

ry  to  rectify    ftiUy  satisfied  that  the  intention  of  her  said  father 

mistake  in      ^^   making .  such   devise  Was   to  give  to  the  said 
thewiU.         J   yf  j^„^  J    p   ifj  (PUgl-  for  j;er  and  j^er  children 

*    as  aforesaid,  a  share  or  shares  equal  to  one  36th 
part  or  share  of  the  said  King's  Moiety   in  the  said 
New  River  and  no  more.     And  the  said  E.  W.  is 
desirous  and  hatli  agreed,  in  order  to  remove  all 
doubts  and  difficulties  which  may  arise  upon  the 
construction  of  the  said  devise,  to  settle  and  assure 
all  the  shares  and  interests  late  of  her  said  father 
in  the  King's  Share  of  the  said  New  River,  accord- 
ing to  such  his  supposed  intention,  and  for  that 
purpose  to  suffer  a  recovery  of  the  said  shares  and 
^^^^^^ ^ hereditaments.     And  whereas  in  order  to  ren- 
the  other       (Jer  such   recovery   effectual  as   far  as  the    said 
jom.  J.  W.  is  interested,   he  and  (at  the  request  of  the 

said  J.  W.  and  E.  W.)  the  said  J;  F.  have  agreed 
to  ^join  in  these  presents  in  such  manner  as  here- 
witnesseth     inafter  is  expressed.      Now    this    indenture 

that  for  bar-  ' 

ringestato-  WITNESSETH,  that  in  pursuance  of  the  several 
^  agreements  hereinbefore  mentioned,  and  for  dock- 
ing, barring,  destroying,  and  extinguishing  all 
estates-tail,  of  and  in  the  several  parts,  shares,  and 
interests  in  the  New  River,  and  the  profits  there- 
of and  other  hereditaments  hereinafter  mentioned, 
and  released  or  otherwise  assured  or  intended  so 
to  be,  and  all  reversions  and  remainders  expectant 
upon   such     estates-tail,    and   all     conditions   and 

andsettKng    collateral  limitations   annexed    thereto:    and    for 

the  shares  to  .  . 

uses,  settling  and  assuring  the  same   parts,  shares,  and 

hereditaments,  respectrrely,  to  the  uses,  upon  the 
trusts,  and  for  the  ends,   intents,    and    purposes 
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hereinafter  limited,  expressed,  and  declared  of  and 
concerning  the  same  ;  and  in  consideration  of  ten  ^  conrideral 
shillings  of  lawful  money  current  in  Great  Britain  tion. 
to  each  of  them  the  said  J.  W,  J.  F.  and  E.  W, 
well  and  truly  paid  by  the  said  J.  H,  immediateiy 
before  the  execution  of  these  presents,  (the  re- 
ceipt whereof  is  hereby  acknowledged,)  The  said'?^ee,by 

T     v.        .      V  .  .     •  ?  '   ,  direction  of 

J.    r.   at   the   special   mstance  and  request,   and  the  son  ana 
with  the   privity,   consent,  and   approbation,  and  ^^^^^' 
by  the  direction  and  appointment  of  the  said  J. 
W.    and  E.  VT,  testified  by  their  severally   execut- 
ing  these  presents,  hath  bargained,  sold  and   re- releases; 
leased,  and  by  these  presents  doth  bargain,  sell, 
and   release;    And    the   said  J.  W.    and  E.  W,  and  die  son 

,     .  ■ ,  .    ,  and  daughter 

according  to  their  respective  estates,  rights,    and 
interests  in  the   premises,  have  and  each   of  them 
lutth    granted,   bargained,   isold,   aliened,  released,  fi^"^*  *^' 
ratified,  and  confirmed,  and  by  these  presents  do 
and  each  of  them  doth  grant,   bargain,   sell,  alien, 
release,  ratify,   and  confirm,  imto  die  said  J.  H. 
his  heirs  and  assigns,  (in  the  actual  possession   ofj^^^^a^ 
the  said  J.  H.  now  being,  in  virtue  of  a  bargain  yew) 
and   sale   thereof  made  to   him  by  the  said  J.  F, 
J.  W.  and  E.  W,  in  consideration  of  five  shilHngs 
paid  to  each  of  them  by  the  said  J.   H,  by   inden- 
ture bearing  date  on  the  day  next  before  the  day 
of  the  date,  and  executed  before  the  execution  of     . 
these  presents,  for  one  whole  year,  to  be  comput- 
ed from  the  day  next  before  the  day  of*  the  date 
of  the  same  indenture  of  bargain  and  sale,  and   by 
force  of  the  statute  made  for  transferring  uses  into 
possession,)  All  that  one  full  and  equal   inoiety ,  ^^^^^ ®^ 
half  part,  or  share,  late  of  the  said  J.  W.  of,  in  shares, 
and  to  all  those  two  ftill  and  intire  six^and-thir- 
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t^  i?*J^tieth  parte  or  shares ;  And  all  that  one  full  and 
36th  8hatt4  equal  moiety,  half  part,  or  share,  late  of  the  said 
J.  W.  of,  in,  and  to  all  that  one  other  full  and 
^^^'  intire  9ix^nd«thirtieth  part  or  share;  And  also 
all  that  one  full  and  equal  moiety,  half  part,  or 
9bapej  late  of  the  said  J«  W.  of,  in,  and  to  all  thsft 
o^e  other  full  and  intire  srx-and-thirtieth  part  or 

M^fv^Sf^tL®^^^^*  ^^  ^^^  ^^         ^^^^  moiety  or  half  part  of  the 
Nev^Qis^.    New  River  water-cut  and  stream,  and  the  profits 
thereof,  brought  from  C.  and  A.  in  the  counties 
of  H«  an^  M.  or  one  of  them,  to  L.  and  other 
places    adjacent,    commonly    called    the     King^s 
Moiety,    (the   said   moiety   or  half,   into  six-and- 
thirty  parts,  or  equal  shares  to  be  divided,)  and 
also  of  and  in  the  King's  Moiety  of  all  heredita* 
meats  whateoever  relating  unto  or  concerning  the 
said  New  River  cut  or  stream,  and  of  and  in  all 
manner   of  profits,  advantages,  and   commodities 
ivhatsoever,  thereof,  or  by  means  or  reason  thereof, 
in  any  sort  to  be  paid,  raised,  and  gotten  ;  And 
also  of  and  in  the  King's  Moiety  or  half  part  of  all 
fineSf  sums  of  money,  rents,  reversions,  benefits, 
and  commodities  whatsoever,  which  at  any  time 
for  times  hereafter  ahall   or  may  be  raised,  had, 
made,  levied,  or  gotten,  by  means  of  the  said  New 
River  water  or  water-works,  or  of,  or  by  reason  of 
the  conveyance  of  the  water  thereof,  in  or  by  any 
parts  or  places,  or  unto  or  for  any  person  or  per- 
And  another  SOUS  whomsoever.      And  all  and    singular  other 
the  tesut^  b '^^  parts,  shares,  and  interests,  late  of  the  said 
^Mie       J.  yff^  of,  in,  and  to  the  said  moiety,  or  half  part, 
'  <;^lled  the  King's  moiety,  of  the  said  New  River 
watQr-cut  and  stream,  and  the  profite  thereof,  and 
'    the    commodities,    hereditaments,    and     qppurte- 
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Banees,    to  the  same  belonging   or  appertaining- 

And  the  reversion  and  reversions,  remainder  ^ndli«v«»»^»*«- 

remainders,  yearly  and  other  rents  and  profits  of 

the  said  hereby,  or  hereby  intended  to  be  released, 

parts,  shares,  and  hereditaments,    and  every  part 

and  parcel  of  the  same,  virith  the  appurtenances. 

To  HAVE  AND  TO  HOLD  the  Said  parts  or  sh»esHABBN»uMU 

hereinbefore  mentioned,  and   hereby  released,   or^^^g^^j^ 

otherwise  assured,  or  intended  so  to  be,  of  and  i'^!^'5|^*^^ 

the  said  moiety  of  the  said  New  River  water-cut  daughtvi. 

and  stream,  and  the  profits   thereof,    called    the  \ 

King's  Moiety,  hereditaments,  and  all  and  singu* 

lar  other  the  premises  hereinbefore  mentioned,  and 

hereby  released,  or  otherwise  assured,  or  intended 

so  to  be,  and    every   part    of    the    same,    with 

their  and   every   of   their  rights,   members,   and 

appurtenances,  unto  the  said  J.  H.  his  heirs  and 

assigns,  during  the  natural  life  of  the  said  E.  W. 

To  ike  uses  hereinafter  limited  and  declared  ;   that 

is  to  say.  To  the  use  of  the  said  J.  H.  and  his  assigns  To  the  use  of 

during  the  joint  natural  lives  of  the  said  J.  H.thejoinruw 

and  E.  W.  And  from  and  after  the  determination  of  Sj  ^T^!^^ 

the  dau^ter.  ' 

that  estate,  and  iii  the  mean  time  subject  thereto,  Aemainder 
and  until  the  recoveries  hereby  agreed  to  be  suf- 
fered  shall  be  suffered.  To  the  uses  hereinafter  li-''^^,^/S" 
ipited  and  declared  of  the  recoveries  hereby  agreed  Mcoveiy. 
to  be  Buffered.     And  it  is  hereby  declared  J^^^*-^*^- 
and  agreed,  that  the  estate  hereby  limited  to  the  estate  ia  limit* 
use  of  the  said  J.  H,  and  his  assigns,  during  the^j^^^foj^ 
joint  lives  of  himself  and  the  said  £.  W,  is  so  ^^  i^^  ^"^ 
limited   to  him  and    them.    To   the  intent  that  tenant  to  tl^ 
tile  said  J.  H.  may  be  tenant  of  the  freehold  of  ajl**"^ 
and  singular  the  said  several  parts  and  shares  here* 
by  released,  or  otherwise  assured,  or  intended  so 
to  be,  of  and  in  the  said.  King*s  Moirty,  of  the 
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said   New    River  water-cut  and  stream^  and  the 
V    .  .       ptrofits  thereof,  hereditaments,  and   premises,   and 
every  part  and  parcel  of  the    same,    with    their 
for  suffering    rigjits,   members,   and  appurtenances ;    to  the  end 
venesT^     that  three  or  more  good  and  perfect  common  re- 
ooyeries,  with  double  voucher    may  be  had    and 
•suffered  of  the  same  parts,  and  shares,  and  heredi- 
taments.    j4nd  for  that  purpose  it  is  hereby  di- 
rected, declared,  and  agreed,  by  and  between  all 
.,        the  said  parties  to  thesp  presents,  as  far  as  they 
respectively    are   interested,    that   the  said   J.  H. 
sliall  permit  and  suffer  the  said  J.  M.  or  some 
oth/^r  person,  or  persons,  at   the  costs  and  chaiges 
in  all  things.  Of  the  said  J.  W.  his  heirs,  executors, 
or .  administratoi^,  at  any  time  or  times  hereafter 
to  sue  forth,   and  prosecute  against  him    the  said 
J.  H,  out  of  his  majesty's  high   court  of  Chan- 
cery, three  or  more  writs  of  entry,  sur  disseisin  en 
/e />o«^,  returnable  before  his  majesty's  justices  of 
^e  writ  to    the  court  of  Common  Pleas,  at  Westminster  ;  and 
the  parts       by  One  or  more  of  the  said  writs,  demand  of  the 
^*^^  of  h!  said  J.  H.  the  parts  and  shares  hereby  released  or 
otherwise  assured,  .or  intended  so  to  be,  of  such 
and  so  many,  and  such  part  and  parts  of  the  said 
'  King's  Moiety  of  the  New  River  water-cut  and 
stream,  profits,  and  hereditaments,  as  are  situate, 
lying,   and  being,   or  arising   and  to  be  had   and 
taken  in   the  said  county  of  H^  with  the  appur- 
One  for  the     tenances ;  and  by  one  or  more  of  the  said  writs, 
•ountyof^M.  demand  of  the  said  J.   H.  the  parts  and   shares 
hereby  released,  or  otherwise  assured,  or  intended 
so  to  be,   of  such,  .and  so  many,  and  such   part 
and  parts,  of  the  said  King's  Moiety  of  the  said 
New  River  wateiH^ut  and  stream  profits,  and  here- 
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ditaments  as  are  situate,  lying,  and  be^ng,  6t  aris» 
ing  and  to  be  had  and  taken  in  the  said  county  of 
M. ;  and  by  one- or  more  of  the  said  writs^  demand  ^^  ®"®  f^ 

•^  the  part  in 

of  the  said  J,    H.    the  parts  and  shares^  hereby  the  dty  of  L,   * 
released  or  otherwise  assured,  or  intended '  so  to 
be,  of  such,  and  so  many,  and  such  part  and  parts, 
of  the  said  King's  Moiety  of  the  said  NeHv  River 
water-cut  and   stream,   profits  and    hereclitameiatd 
as  are  situate,  lying,  and  being,  or  arising  and  to 
be  had  and  taken  within  the  city  of  L. ;  and  demand 
the  said  shares  respectively,    by  such  apt,  good, 
sujfficient,  and  proper  names,  quantities^  qualities, 
and  other  descriptions  as  shall  be  deemed  neces- 
sary, proper,  sufficient,  cuid  requisite  to  comprise  Mode  of 
the  same.     And  that  the  said  J-  H.  shall  ia- his PJ^"^ 
own  person,  or  by  his  attorney  or  attoroies,  kw-^^^^P' 
fully  authorised  in  that  behalf,  appear  to  ^ck  of 
the  same  writs    respectively,  and    vouch  to  war- 
ranty the  said  E,  W.     And  that  the  said  E^  W^ 
shall  in  her  own  person,  or  by  her  attorney,  or  at- 
tomies,  lawfully  authorised  in  that  behalf,  appear 
gratis,  and  freely  enter  into  the  warranty  of  the 
said  J.  H. ;    and  taking  the  same  upon    herself^  - 
vouch  over  to  warranty  the  common  vouchee  of 
the  court  of  Common   Pleas,  for  the  time  being ; 
who  shall  appear  gratis,  anrf  freely  enter  into  the 
warranty  of  the  said  E.   W,  and  after  imparlance 
make  defaults     So  that  judgment  may  be  given 
upon  each  of  the  said  writs,  for  the  said  J,  M,  or 
other  demandant  or  demandants,  to  recover  alt  and 
singular  the  parts   and  shares  hereby-  released  aHf 
otherwise  assured,  or  intended  so  tx>  be,  ol^  arid  in 
such  and  so  many  and  such  part  and  parts  of  the 
moiety    of   the    said  New    River  waterrcut   and 
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.Stream,  profits  and  hereditaments,  called  the 
King's  Moiet3%  as  shall  be  demanded  by  the  same 
writs  respectively,  with  their  rights,  members,  and 
appurtenances,  against  the  said  J.  H. ;  and  for  the 
said  J.  H.  to  recover  in  value  against  the  said 
E.  W. ;  and  for  the  said  E.  W.  to  recover  in  value 
against  the  common  vouchee,  as  is  usiial  in  such 
cases.  And  that  upon  all  and  every  recovery  and 
recoveries  to  be  suffered  as  aforesaid,  execution . 
may  be  sued  and  prosecuted  by,  and  seisin  had, 
taken,  and  delivered  unto  the  said  J.  M.  or  other 
demandant  or  demandants  accordingly.  And  that 
every  other  act  or  thing  needful,-  requisite,  or  pro^ 
per  to  be  done  or  executed  for  the  purpose  of  su^ 
fering  and  perfecting  a  common  recovery  or  re- 
coveries of  the  parts  and  shares,  hereditaments 
and  premises,  hereby  released,  or  other\i'ise  as- 
sured, or  intended  so  to  be,  with  double,  treble,  or 

to  bar  the  Other  voucher,  to  bar  the  estate  tail  of  the  said 
c«utc.taa,&c  £  ^  ^j.  ^^^  jj^  ^Y^^  g^jj  p^YtSy  shares,  heredita- 
ments! and  premises,  and  all  reversions  and  re- 
mainders over  and  expectant  upon  the  same  estate, 
Bueedon  that  may  be  made,  done  and  executed.  And  byway 
shall  be  suf-  of  direction  and  declaration,  and  not  of  covenant, 
^^^^  it  is  hereby  granted,  declared,  and  agreed,  by  and 

between  the  parties  to  these  presents,  as  far  as 
they  respectively  are  interested,  and  they  hereby 
or  themselves,  severally  and  respectively,  and  for 
"tiieir  several  and  respective  heirs,  executors,  and 
administrators,  consent,  and  agree,  according  to 
their  respective  estates,  rights,  and  interests,  in 
the  premises,  that  the  recoveries  hereby  agreed  to 
be  suffered,  shdl  be  suffered  and  perfected  with 
and  that  the  all  possible  dispatch ;   and  that  they  respectively, 
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Tind    their    respective   heirs,    on    their   respective  pdrtiea  wiH 
parts,  will  use  their    utmost  endeavours    to   give^^J^^ 
eifect  to   the  same  recoveries,  and  also  to  these 
presents,  and  the   grant,  release,  confirmation,  or 
other  assurance  hereby  made.     And  it  is  HERE-'OECLAaA. 
BY  FURTHER  DIRECTED,  declared,  and  screed  by"^*'  ^thc 
and   between  all   the  parties  to  these  presents,  as 
far  as    they  respectively   have  any  right,  title,  or 
interest  in  the  premises,  that  immediately   upon 
and  after  judgment  obtained,  and  seisin  had  and 
taken  upon  each  such  recovery  as  aforesaid,  each 
recovery  so  as  aforesaid  or  in  any  other  manner, 
or  at  any  other  time  or  times  to  be  suffered;   and  the  lease  for  a 
also  the  bargain  and  sale  for  a  year,  bearing  date^^J^eed, 
on  the  day  next  before  the  day  of  the  date  of  these  ^  «5  ^^^ 
presents ;   and  also   these  present^,    and    the  as* 
surance  hereby  made ;  and  all  and  every  other  fine 
,  and  fines,  recovery   and  recoveries,  and  other  as- 
surances  whatsoever,  at  any  time  or  times  hereto- 
fore, and  to  be  at  any  time,  and  from  time  to  time 
hereafter,  had,  made,  done,  levied,   suffered,   exe- 
cuted, and  perfected,  of  or  concerning  all   or  any 
part  of  the    said   parts  and  shares,  hereditaments 
and  premises,  hereby  released,    or    otherwise    as- 
sured or  intended  so  to  be,  either  by  themselves 
jolely  and  alone,  or  jointly  and  tog-ether,  with  any 
other  lands,    tenements,    or   hereditaments,    parts 
pr  shariis,  by  or  between  all  ajid   every,  or  any  or 
either,  of  the  persons  who  are  parties  to  these  pre- 
sents, or  to  which  they,  or  any,  or  either  of  them 
is,  or  are,   or  shall,  or  may  be  parties  or  privies, 
or  a  party  or  privy  shall,  as  to  all  the  said  parties 
to   these   presents   respectively,    as    far    as    they 
^pectively  can  lawfully   or    rightfully  direct  tho  ^ 
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uses  of  the  same  fine  or  fines,  common  recovery 
or  recoveries,  and  other  assurances,   be  and  enure, 

shall  enure,    g^jj^   j^^   adjudged,  expounded,    deemed,     decreed, 

and  taken  to  be  and  enure,  and  that  the  same  was 
and  were  meant  and  intended,  and  is  and  are 
hereby  directed   and  declared   to  be  and   enure; 

and  Aat  per-  and  also  that  the  person  or  persons  to  whom  such 

sons  shall  - 

stand  stised.   fine  or  fines,  common  recovery  or  recoveries,  and 
other  assurances  respectively,  have  or  hath  been, 
or  shall  or  may  be,  levied,  suffered,    made,   and 
As^to  the       executed,  shall  stand  and  be  seised,  as  to^  for,  and 
sharw  con-     concerning  the  said  several  parts  and  shares  here- 
by released,  or  otherwise   assured  or  intended  so 
to  be,  of  and  in  the  said  moiety  of  the  said  New 
River  water*cut  and  stream,  profits,  and  heredita- 
ments, cajled  'the  King's  moiety,  and  every   part 
and  parcel  of  the  same,  with  the  appurtenances ; 
Ta  the  usesy  upon  the  trusts,   and  for  the  ends, 
intents,  and  purposes  hereinafter  limited,  expressed^ 
and  declared,   of  and   concerning   the  same,  (that 
To  the  use  of  is  to  say)  To  the  tise  of  the  said  J.  W.  and  J.  F. 
J.  w.  and  J.  ^^ir  heirs   and   assigns,    during    the  life   of   the 
K;^?^i?^    said   E.  W,  upon  the  trusts  hereinafter  declared 

the  daughter.  .  ^      r 

of  their  estate.  And  from  and  after  the  determioa^ 
Kenaainder,    jion  of  that  estate  bv  any  means,  Ta  the  me  of  the 

To  the  use  of       ..,.''        •' 

another  trua-  said  £.  G.  his  heirs  and  assigns,  during  the  natural 
^^^^[^f  life  of  the  said  E.  W,  Upon  trust  to  support  and 
in  trust  to      preserve   the   contingent   interests   hmited    to  the 

support  tha       i  •  i  j 

contiiigent  children  of  the  said  E.  W,  by  the  will  of  her 
^^wUL  ^^^  fiither.  And  from  and  after  the  decease  of  the 
Bemainder,  said  E.  Wy  To  theiise  ofthe  said  J.  W.  and  J.  F.. 
To  the  use  of  their  heirs  and  assigns  for  ever,  upon  the  trusts 
J.  w.  and  J.  hereinafter  declared  of  their  estate.  And  it  is  bere^ 
F,  in  fee.        by  Erected,  declared,  and  agreed  by  and  between 
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tha  parties  to  these  presents,  ^  !ar  as  they  respec- ^'^^^'Jf'*^ 
tiveJy  are  interested,  that   the   several   limitations  tates  are  U- 
hereinbefore  made  to  the  use  of  the  said  J.  W.  and  ™i^f ^J,*^^ 
J.    F,  their  heirs  and   assigns,  for  the  life  of  the  and  J- F- the 
said  E.  W,  and  in  fee,  are   made  to  theiti    Upon^  indemnifV 
trust  and  to  the  intent  and  purpose  that  they  theften  forhav- 
said  J.  W.  and  J.  F.  their  heirs,  executors,  and  ad- {jbe  convey^ 
ministrators,  and  every  of  them,  shall  and  may,  by,^^* 
with,  and  out  of  the  profits  of  the  said  several  parts 
and  shares,  or   otherwise  by  a  mortgage  or  mort- 
gages, sale  or  sales,  of  the  same  parts  and  shares,  or 
a  competent  part  of  the  same  parts  and  shares,  be 
well  and  sufficiently  reimbursed  and  satisfied,  and  . 
also  indemnified  and  saved  harmless,  of,  froitt,  wd 
against    all  damages,    losses,    costs,   charges,   ex- 
pences,  suits,  claiois,  and  depiands,  which  at  any 
time  or  times,  and  from  time  to  time,  hereafter, 
shall  or  may  be  incurred,  or  sustained  by,  or  made 
upon,  or  brought   or  instituted   against,   the  said 
J.  W.  and  J,  F.  or  either  of  them,  their,  or  either 
of  their  heirs,  executors,  or  administrators,  for  or 
on   account  of  their    having    joined,  (as   trustees 
under  the  said  in  part  recited  will  of  the  said  J. 
W.)  in  the  conveyance  or  assurance  made  op  in- 
.tended  to  be  made  by  these  presents.     And  from ^^'^^i^^ 
and   after  full  reimbursement  and  satisfaction   of 
and  for  all   such  damages,  losses,  costs,    charges, 
expences,  suits,  claims,  and  demands,  and  in   the  . 
mean  time  subject  thereto;    As  to,  for,   and  con- As  to  a  moi- 
cerning  one   moiety,  half  part,  or   share,   of  twosijth^parts^ 
six-and-thirtieth  parts  or  shares,  (making  together [^^^?^x 
one  full  six-and-thirtieth  part  or  share,)  of  and  in 
the  said  moiety  called  ,the  King's  moiety  of  the 
said  New  River  water^qut  and   stream,  and  the 
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profits  thereof,  and  other  hereditaments,  with  the 

appurtenances  (being  the  part  or  share  which  was 

purchased  by  the  said  J.  W.  of  and  from  the  said 

Vp(mtnutfor£  Lady  Viscountess  B,)   Upon  trust  that  they  the 

and  persona)  said  J.  W.  and  J.  F,  and  the  survivor  of  them,  or 


^ughter  %  ^^^  heirs,  do  and  shall  from  time  to  time,  during 
her  life,         tJie  natural  life  of  the  said  E.  W.  retain  and  take 
the  rents,   income,   and  profits    arising  from  the 
same  parts    or  shares,    and   hereditaments;    and 
stand  and  be  possessed  thereof,  for  the  sole  use  of 
the  said  £.  W,  separate  and  apart  from,  and  ex* 
elusive  of  any  husband  with  whom  she  may  from 
time  to  time  intermarry,  and  so,  and  in  such  man- 
ner, that  the  same  may  not  be  under  the  controul, 
or  subject  or  liable  to  the  debts,  contracts,  forfei* 
ture,  or  engagements  of  any  such  husband ;   and 
in  such  manner  that  the  receipt  of  her   the  said 
£•  W,  or  any  person  or  persons  to  whom  she  may 
appoint  the  same  rents,  income,  and  profits  wheq 
due,  may  be  good  and  effectual  dischafges  for  the 
money  which   shall   be   thereby  expressed   to  be 
received ;   yet  nevertheless  so  that  the  said  E.  W. 
may  not  at  any  time  hereafter  anticipate,  charge, 
or  assign  all  or  any  part  of  the  same  rents,  income, 
and  profits,  before  the  same  shall  become  due  ^nd 
Remainder,    payable.     And  from  and  after  the  decease  of  the 
Intrust  for     sajd  E.  W,  then   Upon  trust  for  the  child,  if  onlif 
e^UedImdff^'^^>  ^^^f  ™ore  than  one,  for  the  several  children 
the  wiu.        of  the  said  E.  W,  who  are  or  shall  become  intided 
to    tlie   same    parts,    shares,    and    hereditaments, 
,  under  or  by  virtue  of  the  said  in  part'  recited  will 

of  the  said  J,  W,  and  for  such  estates  and  in  such 
shares  and  proportions  as  such  child  or  children 
can  claim  to  be  intitled  to  have,  in  the  same  parts. 
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shares,  and  hereditaments  under  or  by  virtue  of 

the  same  will.     And  from  and  after  the  determi- Remainder. 

nation   of  the  estates  and   interests  of  the  same 

children  respectively,  then  In  trust  for  the  child,  In  trust  for 

if  only  one,  and  if  more  then  one,   then  all  the  ^  toumtiHu 

children  of  the  said  E.  W,  lawfully  to  be  begotten,  ^^™»^^ 

to  be  equally  divided  between  or  among  the  same 

children,  if  more  than  one,  share  and  share  alike, 

as  tenants  in  common,   and  not  as  joint-tenants, 

and  the  heirs  and  assigns  of  the  same  child  or 

children  respectively,  in  fee,  and  not  in  tail.     ^ni/Andlf  any  dF 

in  case,  any  one  or  more  of  such  children  should  ^er  age^  w^- 

depart  this  life  under  the  age  of  twenty-one  years  ?^'**J*^ 

without  leaving  any  issue  of  his,  her,  or  their  body  deaths,  wHh 

or  bodies  lawfully  begotten,  living  at  his,  her,  or^^  between 

their  death  or  respective  deaths,  then  as,  to,  for,  ^^"«^  «*  ^* 

and  concerning  the  original  part  or  share  of  and  in 

thepartS'Or  shares  and  hereditaments  hereinbefore 

limited  for  the  benefit  of  the  said   children ;  and 

also  the  part  or  share,  or  parts  or  shares  ^thereof, 

Mrhich  from  time  to  time  shall  belong  to,  or  vest 

in,  or  be  taken  by,  the  same  child  or  children  re*- 

spectively,  by  virtue  of  this  present  provision,  in 

the  nature  of  cross  remainders,   Upon  trust  for  the 

other  or  others  of  the  same  children,  to  be  equally 

divided  between  or  among  them,  if  more  than  one, 

share  and  share  alike,  as  tenants  in  common,  and 

not  as  joint>tenants,  and  his,  her,  and  their  heirs 

and  assigns  for  ever.     And  in  case  there  shall  not -^^^^  no 

be  any  child  of  the  said  £.  W,  or  if  all  such  chil-alldieimder 

dren,  if  any,  shall  depart  this  life  under  the  age  ofg^^jj*^^ 

twenty-one  years,  and  neither  of  them  shall  leave  «t  their 

any   issue  of  his  or  her  body   lawfully  begotten, 

living  at  his  or  her  death,  then  Upon  trust  for  the  In  trust  fw 
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J.  W.  in  fee.   ^^^^  J.  W.  his  heirs  and  assigns  for  ever*     And  a$ 
As  to  the  re-  /^^    fy^^  and  concerning  the    remaining  parts  and 

shares^  shares   hereby   released,   or  otlierwise  assured  or 

intended  so  to  be,  of  and  in  the  said  moiety  called 
tlie  King^s  Moiety  of  the  said  New   River  wat»- 
cut  or  stream,  and  the  profits  thereof,  and  other 
In  tru^  for     hereditaments,   with   the  appurtenances,    In  trust 
^'  forUie  said  J.  W.  his  heirs  and  assigns  for  ever. 
And  to,  for,  or  upon  no  other  use,  trust,  intent,  or 
Prwwo  that    purposc  whatsoever.     Provided  alwhys^  and  it  is 
^clSS'foT^  hereby  declared  and  agreed  by  aixl  between  the 
thechUdren    parties  to   these   presents,  as  far  as  they  respec- 
tively  are  interested,  that  the  trusts  'hereinbefore 
declared  in  favor  of  each   and  every  of  the  chil- 
dren of  the  said  £.  W,   (otbc^  than  and  except 
the  trusts  declared  for  his  or  her  benefit  for  the 
purpose  of  restoring  to  him  or  her  the  estate  or 
interest    to    which    the   same    child   respectively 
upon  the        may  be  entitled  under  the  will  of  the  said  J.  W,) 

terms  of  their  i      i         i  i  11 

confirming     are  SO   declared,   upon   the   terms   that   the  same 

d^rSfor J."  ^"^^^^  ^^^^^  confirm  and  give   effect  to  the  trust, 
w.       '       secondly     hereinbefore    declared    for   the    benefit 
of  the  said   J.  W,  his  heirs  and  assigns,  and  that 
the  same  child  shall  upon  the  request  and  at  the 
cost  and  charges  of  the  said  J.   W.  his  heirs  or 
assigns,  do  all  such,  acts,  and  make  and  execute 
all     such    assurances    as    shall    be    necessary   or 
deemed   advisable  for  the   purpose   of  conveying 
and  assuring  to  the  said  J.  W.  his  heirs  and  as- 
signs,    the     parts,     shares,     and      hereditaments, 
secondly   hereinbefore    limited,   in   trust    for    the 
and  that  on    said  J.  W.  his  heirs  and  assigns.     And  further, 
lAl?^*o*^e  ^^^^  ^^  default  by   each,   any,   or  either  of  the 
chiidctnr^    same  children  to   make  such  confirmation,  or  to 
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do  such  acts,  or  make  or  execute  such  assurances,  foang  shall 

the  part  or   share,    including    the    surviving,    ^tSj^w.^nfeeT' 

well  as  the  original  share  of  each  child,  by  whom 

such  default  shall  be  made,   shall  be  held,  in  trust 

for  the  said  J.  W.  his  heirs  and  assigns.     AndIndentdri 

THIS  .INDENTURE    ALSO    WITNESSETH,    that,    fw ^" t^bssetm 

the    considerations    hereinbefore    expressed,,    and  ^^^\  ^^^  J^"" 

*^  veynig  the 

by  way  of  further  assurance;  and  so  as  to  con- mhentance  to 
vey  the  inheritance  of  and  in  the-  said  shares  and  d^dw«dj 
hereditaments,  atnl  every  of  them,    to    the  uses  and  for  nomi- 
hereinafter  limited  of  the  same  shares  ahd  heredi- S^n^^"*  ^"* 
taments;  and  also  in  consideration  of  ten  shillings 
of  like  lawful  money,  to  each  of  them,  the  said 
E,  W.  and  J.  W,  well  and  truly  paid  by  the  said 
J.  G,  immediately  before  the  execution  of  these 
presents,  (the  receipt  whereof  is  hereby  acknow- 
ledged,) The  said   E.    W.   and   J.    W,    (subject,  The  daughter 
nevertheless,  and   without  prejudice  to  the  grant ?^  ^"j^*^^ 
hereinbefore  contained,)    have^  and  each  of  themfonner  grant) 
hath  granted,    bargained,    sold,  and   aliened,  and 
by  these   presents    cfo,  and   each  of   them   rfoM  Grant  to  J.  G. 
grant,  bargain,  sell,  and  alien,  unto  the  said  J.  G. 
his  heirs   and  assigns.    All    those  the   parts,  or  The! r  "lifre* 
shares  of  them,  and  each   or  either  of  them  the  moiety  of  the 
said  E.  W.  and  J.  W,  of  and  in  the  said  moiety,  of ^^'^  ^^^*^"- 
the  said  New  River  v(rater-cut  or  stream,  and  other 
hereditaments     hereinbefore    mentioned,     or     de- 
scribed,   and   all  other    the  hereditaments  herein- 
before  described   and     mentioned,    and    intended 
to  be  hereby  released  to  the  said  Jl  H.  and  his 
heirs,  during  the  life  of  the  said   E.  W,  and  every 
part  and  parcel   of  the   same,  with    the  appurte- 
nances.    And  the   reversion    and   reversions,    re-Reveraon/&c. 
mainder  and  remainders,  yearly  and   other  rents 
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.    and  profits,  of  the  said  hereby,  or  hereby  intended 
to   be,  granted,    or    otherwise    assured   parts  or 
shares,    and   hereditaments,   and   every   part  and 
parcel  of  the  same,  with  their  and  every  of  their 
Habxkpitu  to  fights,  members,  and  appurtenances.     To  have 
in  fee.  A  If  D  TO  HOLD  the  Said  parts,  shares,    heredita- 

ments,  and   all   and   singular  other  the  premises 
hereby,  granted,  or  otherwise  assured,  or  intended 
so  to  be,  and  every  part  and  parcel  of  the  same  with 
their  and  every  of  their  rights,  members,  and  appur- 
tenanceS)  unto  the  said  J.  G>  his  heirs  and  assigns, 
To  the  uses,  upon  the  trusts,  and  for  the  ends,  in- 
tents, and  purposes  hereinafter  limited,  expressed, 
and  declared,  or  referred  to,  (that  is  to  say)  in  the 
To  the  use  of  first  place.  To  the  use  of  the  said  E.  G«  his  heirs 
of  thedaurii-  ^^d  assigns,  during  the  life  of  the  said  £.  W.  so  as 
Se  wta?c°  '^  ^'^^  effect  to  and  confirm  the  estate  hereinbefore 
before  Hmit*    limited  to  the  use  of  the  said  £.  G.  his  heirs  and 
^     *      assigns,  during  the  life  of  the  said  £.  W,  never- 
theless upon,  under,  and  subject  to  the  trusts  here^ 
liemainder.     inbefore  declared  of  that  estate.     And  from  and  after 
the  determination  of  that  estate,  and  in  the  mean  time 
To  the  use  of  Subject  thereto  ;  To  the  use  of  the  said  J«  W.  and 

xw^*an!?j.  ^*  ^*  ^^^'^  ^^^^'^^  ^^^  assigns  for  ever,  upon  the 
F,  upon  the    trusts,   and   for  the  ends,   intents,  and   purposes 

tnists  before  ,  ^  ^  r     r 

declared.  hereinbefore  expressed  ^nd  declared  of  and  con' 
cerning  the  estate  in  fee  hereinbefore  limited 
to  their  use,  and  for  more  effectually  confirming 
and  giving  effect  to  that  estate,  and  the  trusts, 
ends,  intents,  and  purposes  hereinbefore  limited 
Stv^aAL  and  declared  thereof.  And  each  of  them  the 
two  pOTons  ^  said  J.  W.  and  E.  W.  severally,  separate,  and 
apart  from  the  other  of  them,  doth  by  these  presents, 
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for  himself  and  herself  respectively,  and  his  and  her 
respective  heirs,  executors,  and  administrators ;  and 
as  to,  and  concerning  only  his  and  her  own  acts; 
deeds,  and  defaults,  covenant,  promise,  and  agree 
to  and  with  the  said  J.   H.  his  heirs  and  assigns,  fbr  further 
that  they,  the  said  J.  W.  and  E.  W,  respectively  ,***'*'*'^ 
shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  upon  every  reasonable  request  of  the  per- 
son or  persons  intitled  by  virtue  of  these  presents 
to  aj:iy  estate  or  interest  in  the  parts,  or  shares,  and 
hereditaments  hereby  released,  or  otherwise  assured) 
or  intended  so  to  be,  or  any  or  either  of  them,  and  at 
the  costs  and  charges  of  the  person  or  persons  by 
whom  sUrCh  request  shall  be  made,  make,  do,  ac- 
knowledge, levy,  suffer,  execute,  and  perfect,  or 
cause  or  procure  to  be  made^  done,  acknowledged, 
levied,  suffered,  executed,  and  perfected,  all  such 
further  and   other    lavirful    and    reasonable    acts, 
deeds,   devices,    conveyances,  and  assurances,  in 
the  law  whatsoever,  either  by  fine  or  fines,  with 
or  without    proclamations,   common  recovery  or 
recoveries,  deed  or  deeds,  inrolled  or  not  inroUed, 
release,  confirmation,    or    other  assurance  what^ 
soever,   for  further,   better,    more  perfectly,  law- 
fully,   and  absolutely,    or  satisfactorily  granting, 
releasing,   confirming,    or  otherwise  assuring  the 
said  parts,  shares,   and   hereditaments  hereby  re^ 
leased,   or  otherwise  assured,   or  intended  so  to 
be,  and  every  part  and  parcel  of  the  same,  with 
the  slppurtenances,  to  the  uses,   upon  the  trusts, 
and  for  the  ends,   intents,   and  purposes   herein^ 
before  limited,  expressed,  and  declared  of  and  con- 
cerning the  same,  according  to  the  true  intent  and 
meaning  of  these  presentst  ^  by  the  person  or  p^- 
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9009  SO  intitled,  and  making  such  request,  on  bA 
her,  or  their  counsel  in  the  law,  shall  be  reasonably 
devised,  or  advised,  and  required,  and  tendered  to 
be  made,  done,  and  executed.  In  witnesMt  &c* 
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Release  m  Fee  of  three  undivided  sixth  Parts,  being  a  MtMltf 
of  a  Messuage  Fmrn,  Sfc,  In  T.  and  S.  ts»  the  Parish  ef  5. 
^c.  w  the  €9nn$if  of  Y.  thai  a  comMOii  Rseemry  NMy  it 
^ered  thepetf^  to  bar  thM  EsiaUS'tait^  if  any,  md^^t* 
tinguish  the  Title  of  Dower t  of  the  Wife  tfwieqftk 
Owners :  with  a  DeclaratioHf  as  to  one  sixth  Part,  i^Vsth 
to  prevent  a  new  Title  of  Dower ;  and  as  to  Hke  two  re- 
nuuaktg  sixth  Paris,  ^Uses  in  Favor  ^tha  Owners  m  Fa* 

THIS  INDENTURE  of  five  parts  made  the 
rjLMtau.  day  of  1805.     Between  T,  B.  of,&c. 

gentleman,  and  E.  his  wife,  of  the  first  part ;  B.  C. 
of,  &c.  gentleman  of  the  second  part ;  M.  S.  of, 
&c.  spinster,  of  the  third  part ;  C.  R.  of,  &c.  Esq., 
of  the  fourth  part ;  and  W.  B.  of,  &c.  gentlemao, 

SSrf'tSs  ^^*^  ***^  P^'     Whereas  the  said  T.  B.  is  the 

persons  by      Only  SOU  and  heir  at  law,  and  heir  in  tail,  of  J.  B. 

1^  ^  one  of  the  daughters  of  M.  S,  late  of,  &c.  gentle- 
man, deceased,  and  a  devisee  named  in  his  will 
hereinafter  mentioned.  And  whereas  the  said 
B.  C.  is  the  grandson,  heir  at  law,  and  heir  in  tail 
of  M.  C,  one  other  of  the  daughters  of  the  said 
M.  S,  and  a  devisee  named  in  his  said  will.  Akd 
WHEREAS  the  said  M.  S.  is  the  grandaughter,  heir 
at  law,  and  heir  in  tail  of  T.  S,  one  of  the  sons  of 
the  said  M.  S,  and  a  devisee  named  in  his  said 

and  their       wiU.     And  as  sttch,  (J.  S.  the  eldest  son,  and  beir 

'   InUil, 
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at  law,  and  a  devisee  in  tail,  pamed  in  the  will  oTCunder  a  win) 
the  said  M.  S,   having  died  without  issue,)  thep^i^ofthe 
said  T.  B,  B.  C.  and  M.  S,  are  seised  in  fee-simplej^^vs* 
or  fee-tail,  of  three  sixtii  (mrts,  of  and  in  the  mes- 
«uages,  lands,  and   hereditanients  hereinafter  de* 
Bcribed,  and  hereby  released,  or  otherwise  assured, 
or  intended  so  to  be,  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  under  or  by 
virtue  of  the  last  will  and  testament  of  the  said 
M.   S,  bearing  date  on  or  about  the  8th  day  of 
October,  in  the  year  1748,  and  after  his  death,  and 
oa  or  about  the  19th  day  of  February,  17^8,  proved 

in    the  court   of  And   WHEASASDenreto 

the  said  T.  B,  B*  C.  and  M.  S.  are  desirous,  and*^*"*^ 

have  determined  to  suffer  a  common  recovery  of 

their   respective  shares  of  and  in  the  said  mes* 

suages,  lands,  and  hereditaments,  and  to  limit  the 

same  shares  to  the  uses  hereinafter  declared  of  and 

coQcemtag  the  same  respectively*  And  whereas  Amement  of 

the  said  £.  B.  hath  agreed  to  join  in  the  common  for \!^ 

recovery,  hereinafter  agreed  to  be  suffered,  for  the  g^J*^  ^ 

purpose  of  barring  and  extinguishing  her  dower, 

right,  or  title  of  dower,  in  the  said  share  of  her 

said   husband  of  the  same  hereditaments.     NowvTitnesssth 

THIS  INDENTURE  WITNESSETH,  that,  for  dockiug, i^^rrioget- 

barring,  and  destroying  all  estates  and  interests  ^*«*-^' *c- 
in  tail  of  and  in  the  said  several  and  respective 
three  sixth  parts  of  and  in  the  messuages,  lands, 
and  hereditaments  hereinafter  mentioned,  and  all 
reversions  and  remainders  expectant  or  depending 
on  the  same  estates  or  interests  in  tail,  and  all  con<^ 
diticMis  and  collateral  limitations  annexed  thereto :  ^n^  for  set- 
and  for  settling  and  assuring  the    smne  parts  orsharatousei. 
shares  of  and  in  the  said  messuages^  lands,  and 

£  £  8 
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hereditaments  to  the  uses  and  for  the  ends,  intents, 

and   purposes  hereinafter  expressed  and  declared 

'■ndfojf  .       concerning  the  same ;   and  in  consideration  of  ten 

fidenuions^  *  shillings  of  lawful  money  of  the  united  kingdom 

of  Great   Britain   and   Ireland,  current   in  Great 

Britain,  to  eaclf  of  them,   the  said  T.  B,  B,  C.and 

M.  S,  well  and  truly  paid  by  the  said  W,  B,  imme^ 

diately  .  before   the  execution  of   these    presents, 

(the    receipt    whereof    is    hereby  acknowledged,) 

The  three       The  said  T.  B,  B.  C.  and  M.  &,  according  to  their 

tenants  in  .  ,  ,     .  #  j         l 

tail, grant,  &C. respective  shares  .and    interests,    liave^   and  each 
ffee)^  ^'  ™    ^^^  every  of  them  hath  granted,  bai^gained,  sold, 
aliened,  released,  and  confirmed,  and  by  these  pre- 
sents rfo,  and  each  and  every  of  them  4oth  grant, 
bargain,  sell,  alien,  release,  and  confirm  untotlie 
«iaid   W.  B,  his  heirs  and  assigns,   (in  the  actual 
(reference  to   possession  df  the  said  W.  B,  now  being,  in  virtue 
year)  of  a  bargain  and  sale  thereof  made  to  him  by  the 

said  T.  B,  B.  C.  and  M.  S.  in  consideration  of  five 
shillings  paid  to  each  to  them  by  the  said   W.  B. 
by  indenture  bearing  date  on  the  day    next  before 
the  day  of  the  date,  and  executed  before  the  exe» 
cution  of  these  presents,  for  one  whole  year,  to  be 
computed  from  the  day  aext  before  the  day  of  the 
date  of  the   same  indenture  of  bargain  and  sale, 
and  by  fore?*  of  the  statute  made^for   transferring 
iiiree  sixth     uses  into  possession,)    All  those  three   undivided 
equal  to  one^  sixth  parts,  or  shares  of  them,  the  said  T.  B,  B.  C. 
moiety)  of      and  JJ,  g^  respectively,  (the  whole   into  six  equal 
parts  to  be  divided,)  and  being  equal  to  one  moiety, 
A  farm.         or  hdf  part,  of  arid  in.  All  that  messuage  or  tene- 
ment, fara>^   and   those  several  cottages,    closes, 
pieces,  or  parcels  of  land,   intacks  and  heredita^ 
nients,  situate,  lying,  tmd  being  at  or  in   S,  in  the 
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parish  of  S,  in  the  said  county  of  Y,  and  the  town* 
.  ship  or  hamlet  of  T,  in  the  said  county  of  Y,  and 
containing  by  estimation  159  acres,  or  thereabouts, 
be  the  same  more  or  less,  which  were  late  the 
inheritance  of  thx3  said  M.  S.  deceased,  and  are 
now  or  were  lately  in  the  several  tenures  or  occu- 
pations of 

^nd  also'  of  and  in  all  and  all  manner  of  tithes;  The  tithes 
tenths,     oblations,    obventions,    and   other    dues, 
great  and  small,   arising,  coming,  increasing,  and 
renewing,  upon,   from,  and  out  of   the  heredita-  i 

ments  hereinbefore  described,  or  any  of  them. 
And  also  of  and  in  all  those  several  closes,  pieces/Oloaesrfland. 
and  parcels  of  land,  and  hereditaments  situate, 
lying,  and  being  in  the  township  of  T,  near  R,  in 
the  said  county  of  Y,  now  or  formerly  called  by 
the   several     names   of  and   a  g-arden  ad- 

joining to  Great  P,  or  the  scite  of  the  same  garden, 
and  containing  together  by  estimation,  including 
the  broken  ground  adjoining  to  the  cliff,  twenty- 
one  acres  and  two  roods,  or  thereabouts.  rF/i/^A  Reference  to 
said  messuage,  lands,  and  hereditaments  first 
hereinbefore  described,  are  the  same  messuage, 
lands,  and  hereditaments,  wJiich  by  a  different 
description  were  conveyed  and  assured  to  and  to 
the  use  of  the  said  M.  S.  his  heirs  and  assigns, 
by  certain'  indentures  of  lease  and  release,  bearing 
date  respectively  on  or  about  the  ninth  and  tenth 
days  of  April,  in  the  year  1732,  and  made,  or  ex- 
pressed to  be  made,  between  J.  H.  of,  &c.  mariner, 
of  the  one  part,  and  the  said  M .  S.  then  of,  &c. 
gentleman,  of  the  other  part.  And  which  said  last 
mentioned  closes,  pieces,  and  parcels  of  land  and 
hereditaments  are  the  same  hereditaments-  which 
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were  coDveyed  and  assured  to  and  to  the  use  of 
the  said  M.  S.  his  heirs  and   assigns  for  ever,  by 
certain  indentures  of   lease  and   release,    bearing 
date  respectively  on  or  about  the  tenth  and  ele- 
venth days  of  March,  in  the  year  1707i  and  made, 
or  expressed  to  be  made,  between  T,  W.  of,  &c. 
gentleman,  of  the  one   part,  and  the  said  M.  S. 
therein  described  as  M.  S.  of,  &c.  mariner,  of  the 
other  part.     And  also  of  and  in  all  houses,  cot- 
tages, outhouses,    edifices,    buildings,  barns,    sta- 
bles,   yards,   gardens,    orchards,    closes    of  land, 
meadow,    and  pasture,    feedings,    woods,    under- 
woods, and  the  ground  and  soil  thereof,  commons, 
and  common  of  pasture,  and  of  turbary,  and  other 
commonable  rights,   tithes,  tenths,  wi'ecks  of  the 
sea,   scar-dues,    land  covered  with    water,   cliflCs, 
hedges,    ditches,    fences,    mounds,    ways,    paths, 
waters,    water-courses,    liberties,    privileges,    ease- 
ments, profits,  commodities,  advantages,  and  emo- 
luments   whatsoever  to  the    said     messuages,  or 
tenements,  lands,  and  hereditaments,  hereinbefore 
described,  or  any  of  them  respectively,   belonging, 
or  in  any  wise  appertaining,  or  accepted,   reputed, 
deemed,  taken,  known,  held,  occupied,  or  enjoyed, 
as  part,  parcel  or  member  of  the  same,  or  any  of 
them  respectively.     And  of  and  in  all  other  the 
freehold    messuages  or    tenements,  lands,    tithes, 
and   hereditaments    situate,   lying,   and  being,  or 
arising  in  T.  S,  or  the  parish  of  S,  or  any  of  them, 
in  the  said  county  of  Y,  which  were  devised  by 
the  said  M.  S.  in  and  by  his  last  will  and  testa* 
ment,  bearing  date  on  or  about  the  8th  October, 
1748,  to  his  the  said  testator's  two  sons,  J.  S,  T.  S, 
and  to  his  four   daughters  therein    nauaed,    and 
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grandson   M.  S,  as  therein  mentioned,  as  tenants 
in  tail.    Excepting^  and  airways  reserving,  out  of Kxc«t>tkm  tf 
the  grant  or  release  hereby  made,    so  much  and^^|^J^ 
such  parts  of  the  said  fielcb  or  closes  of  land  now 
or  formerly  called  Lanefield,  as  have  been   taken 
out  of  the  same  fields,  or  closes  of  l^nd,  for  making 
a  road  to  R,  and  have  been  sold  for  that  purpose. 
^Ticf  the  reversion  and  reversions,  remainder  andR«vrr8ioD>&e. 
remainders,  yearly  and   other  retits  and  profits  of 
the  said  hereby,  or  hereby  intended  to  be  releasi^d 
parts  or  shares  of  the  said  messuages,  lands,  and 
hereditaments,   and  every  part  and  parcel  of  the 
same,  with  their  sind  every  of  their  rights,  mem- 
bers,   and    appurtenances,    except    as   aforesaid^ 
AnddSX  the  estate,  right,  title,  interest,  use,  trust,  ^  theettate^ 
inheritance,  term  and  terms  for  hfe  or  lives,  pro» 
perty,  possession,  benefit,  and  equity  of  redemp- 
tion, claim,  and  demand  whatsoever,  at  law  and 
in   equity,  or  otherwise  hovraoever  of  tiiem,  the 
said  T.  B,   B,  C.  and  M.  S,   respectively,  of,  in, 
to,  and   out  of  4ie  same  parts,   or  sliares  of  the 
same  messuages,   lands,    and   hereditaments^    and 
every  part  and  parcel  of  the  same,  with  their  and 
every  of  their  rights,  members,  and  appurtenances, 
except  as  aforesaid.     To  have  and  to  hold  *^Sf^^^°^ 
said  hereby  or  hereby  intended  to  be  released  or 
otherwise  assured  parts  or  shares  of  and   in  the 
said  messuages,  lands,  and  hereditaments,  and  also 
all  and  singular  other  the  premises  hereby  rc^leased, 
or  otherwise  assured,  or  intended  so  to  be,  and 
every  part  and  pared  of  the  same,  with  their  and 
every  of  their  rights,  members,  and  appurtenances, 
(except  as  aforesaid,)  ufito  the  said  W.   B.    Ms 
heirs  and  assigns.     To  the  nee  of  the  said  W.  B. 
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^™^^  his  heirs  and  assigns.     To^tiie  intent  that  the 
pfacifefar     said  W.  B.  may  be. tenant  of  the  freehold/ of  all 
conwSon ».   ^^^  Singular  the  said  hereby,  or  hereby  intended 
^^^'         to  be  released  or  otherwise  assured  parts  or  shares 
of  and  in  the  said  messuages,  lands,  and  heredi- 
taments, and  every   part  and  parcel  of  the  same, 
with  their  rights,  members,    and  appurtenances; 
to  the  &id  that    one   or   more  good  and  perfect 
common    recovery     or    recoveries,     with    double 
voucher,   may  be  had  and  suffered  of  the  same 
Mode  rf sofa  parts,   shares,  and   hereditaments.      And  for  that 
recovery  pre-  purpose  it  is  hereby  directed,  declared,  and  agreed 
"^  by  and   between  all  the  said  parties  to  these  pre- 

sents, aq  far  as  they  respectively  are  interested, 
that  the  said^W.  B.  shall  permit  and  suffer  the 
said  C.  R,  pr  some  other  person  or  persons,  at 
the  costs  and  charges  in  all  things  of  the  said  T.  B, 
B.  C,  and  M.  S,  their  heirs,  executors,  or  ad- 
ministrators, at  any  time  or  times  hereafter,  to 
sue  forth  and  prosecute  against  him  the.  said 
^V'.  B,  out  of  his  majesty's  high  court  of  Chancery 
one  or  more  writ  or  writs  of  entry  sur  disseisin  en 
V  le  posty  returnable  before  his  majesty's  justices  of 
the  court  of  Common  Pleas  at  Westminster ;  and 
thereby  demand  of  the  said  W.  B,  the  said  hereby 
or  hereby  intended  to  be  released  or  otherwise 
assured  parts  or  shares  of  and  in  the  said  mes- 
suages; lands,  and  .hereditaments,  with  their  and 
every  of  their  rights,  members,  and  appurtenances 
by  the  names  and  description  of  one  moiety  of 
four  messuages,  four  gardens,  180  acres  of  land, 
50  acres  of  meadow,  50  acres  of  pasture,  1 2  acres 
of  \yood,  13. acres  of  underwood,  50  acres  of 
moor,  50  acres  of  furze  and  heath,   and  coromou 


'  ftECOVBRY    DEED.  '  ^7 

of  pastille,  for, all  maniler'of  cattle,  common  of 
turbary,  dud  wreck  of  the  sea,  with  the  appurte- 
nances^  in  T.  S,  and  in  the  parish  of  S,  and  of 
and  in  all  and  all  manner  of  tithes  and  tenths 
whatsoever,  yearly  .arising,  increasing,  and  renew- 
ing out  of,  upon,  and  from  the  said  tenements  in 
S.  aforesaid,  or  by  such  other  apt,  good,.sufl5cient, 
and  proper  names,  number  of  messuages  and  aqres,  ^ 
quantities,  quahties,  and  other  descriptions  as 
shall  be  deemed  necessary,  proper,  sufficient,  and 
requisite  to  comprise  the  same.  And  that  the 
said  W.  B.  shall  in  his  own  person,  or  by  his 
attorney  or  attornies  lawfully  authorised  in  that 
behalf,  appear  to  the  same  writ  or  writs,  and 
vouch  to  warranty  the  said  T.  B.  and.E.  his  wife,*' 
B.  C.  and  M.  S.  And  that  the  said  T.  B.  and 
E.  his  wife,  B.  Q.  and  M.  S,  shall  in  their  own 
persons  or  .by  their  attorney  or  attornies  lawfully 
authorised  in  that  behalf,  appear  gratis,  and  freely 
enter  into  the  warranty  of  the  said  Wj.  B. ;  and 
taking  the  same  upon  themselves  respectively, 
vouch  over  to  warranty  the  common  vouchee  of 
the  6aid  court  of  Common  Pleas  for  the  time 
being ;  who  shall  appear  gratis,  and  freely  enter 
into  the  warranty  of  the  said  T.  B.  and  £.  his 
Wife,  B.  C.  and  M.  S,  and  after  imparlance  make 
default.  So  that  judgment  may  be  given  upon 
the  said  writ  or  writs,  and  every  of  them,  for  the 
said  C.  11,  or  other  demandant  or  demandants, 
to  recover  all  and  singular  the  said  parts  or  shares 
of  the  said  messuages,  lands,  and  her^ditamentSt 
and .  every  part  and  parcel  of  the  same  parts  or 
shares,  with  their  and  every  of  their  rights,  mem- 
bers, and  appurtenances,  by  such  naines,  >quanti« 
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ties,  qualities,  and  other  descriptions  as  afoi^said, 
against  the  said  W.  B. ;  and  lor  the  said  W.  B. 
to  recov^  in  value  against  the  said  T.  B.  and  E* 
his  wife,  B.  C.  and  M.  S. ;  «U)d  for  the  said  T.  B. 
and  E.  his  wife,  B.  C.  and  M.  S,  to  recovtt  in 
^ue  against  the  ciMumon  vouchee,  as  is  usual  in 
such  cases.  And  that  upon  all  and  every  reco- 
very and  recoveries  to  be  suffered  as  aforesaid 
execution  may  be  sued  and  prosecuted  by,  and 
seisin  had,  taken,  and  delivered  unto  the  said 
C.  R,  or  other  demandant  or  demandants,  ac- 
cordingly. And  that  every  other  act  or  thing 
needful,  requisil;e)  or  proper  to  be  done  or  exe* 
cuted  for  llie  purpose  of  suffering  and  perfecting 
a  common  recovery  or  recoveries  of  those  parts 
or  shares  of  the  said  messuages  or  tenement^) 
lands,  and  hereditaments,  which  are  hereby  re* 
leased,  or  otherwise  assured  or  intended  so  to  be, 
to  bar  tbe  es- with  double,  treble,  or  other  voucher,  to  dock 
utet-tafl,  &c^^  estates-tail  of  the  said  T,  B,  B.  C.  and  M.  8, 

of  and  in  the  same  parts  or  shares,  and  all  rever^ 

sions    and   remainders  over  and  expectant  upon 

the  %  same   estates-tail,    and    to    extinguish   die 

and  ertm-      dower,  right,  and  title  of  dower  of  the  said  E.  B, 

SSc«or  ^^y  ^  TTi^^,  done,  and  executed.     And  by  way 

that  recovery  of  direction  and  declaration,  and  not  of  covenant, 

^i^be  Bu£.   .^  .^  hereby  granted,  declared,  and  agreed,  by  and 

between  the  parties  to  these  presents,  as  ferto 

they  respectively  are  interested,  and  they  hereby 

for  themselves  severally  and  respectively^  and  for 

their  several  and  respective  heirs,  executors,  and 

administrators,    according    to     tbei^     respective 

estates,  rights,    and    interests  v  in    the    premises, 

consent  and  agree,  that  the  recovery  hereby  Bgt^ 
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to  be  suffered,  shall  be  suffered  and  perfected,  * 

with  all  possible  dispatch;  and  that  they  respec*  and  that  par- 
lively,  and  their  respective  heirs,  on  their  r^P^c- ^JJ^  §||^® 
live    parts,   will  use  their  utmost  endeavours  toume. 
give  effect  to  the  same  recovery  and  also  to  these 
presents,  and  the  grant,  release,  confirmation  or 
other  assurance  hereby  made.     And  it  is  herk-?*^**^"^'' 

•^  1     1        ,  J  1  that  the  re- 

BT  FURTHER  DIRECTED,   declared,  and  agreed, co^eiy, 
by  and  between  all  the  parties  to  these  presents 
as  far  as  they  respectively  have  any  right,  title  or 
interest  in  the  premises,   that    immediately  upon 
and  after  judgment  obtained,  and  seisin  had  and  , 

taken    upon    such    recovery    or     recoveries    as 
aforesaid,     the    recovery    or    recoveries    so     as 
aforesaid,  or  in  any  other  manner,  or  at  any  other 
time  or  times  to  be  suffered;  and  also  the  bar-*J^^^^^*^ 
gain  and  sale  for  a  year,  bearing  date  on  the  day  and  the  pre* 
next  before  the  day  of  the  date  of  these  presents  ;**'*^^^ 
and  also,  these  presents,   and  the  assurance  hereby  , 
made;  and  all  and  every  other  fine  and   fines,  re-^*^*^j^^ 
covery    and    recoveries,    and     other    assurances 
ivhatsoever,  at  any  time  or  times  heretofore,  and  to 
be  any  time,  and  fi*om  time  to  time  hereafter  had, 
made,  done,   levied,  suffered,  executed,  and  per^ 
fected,  of  or  concerning  all   or  any  part  of  those 
parts  or  shares  of  the  said  messuages,  lands,  and 
hereditaments  which  are  hereby  released,   or  other- 
wise assured,  or  intended  so  to  be,  either  by  them-* 
selves  solely  and  alone,  or   jointly  and    together 
wi^  any  other  part  of  the  same  messuages,  lands, 
and  hereditaments,  or   jointly  and  together  with 
any  other  lands,   tenements,  or  hereditaments,  by 
or  between  sUl  and  every,  or  any  or  either  of  the 
peiBons  wba  are  parties  to  these  presents,  or  to 
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flhaUenure> 


and  persons 


Am  toone 
sixth  part 


which  th«y,  or  any  or  either  of  them,  is  or  are,  of 
shall  or  may  be  parties  or  privies,  or  a  party  or 
privy,  shall,  as  to  all  the  said  |)krties  to  these  pre- 
sents respectively,  as  far  as  they  respectively  can 
laMrfully  or  rightfully  direct  the  uses  of  the  same 
fine  and  fines,  common  recovery  and  recoveries, 
and  other  assurances,  be  and  enure,  and  be  ad- 
judged,  expounded,  deemed,  decreed,  and  taken 
to  be  and  enure,  and  that  the  same  was  and  were 
meant  and  intended,  and  is  and  are  hereby  directed 
and  declared  to  be  and  enure ;  and  also  that  the 
person  and  persons  to  vehom  the  said  fine  or  fines, 
common  recovery  or  recoveries,  and  other  assurances 
respectively,  have  or  hath  been,  or  shall  or  may 
be  levied,  suffered,  made,  and  executed,  shall 
stand  and  be  seised.  As  to^  fdr,   and  concerning 

Sa^fT^  .one  of  the  said  three  undivided  sixth  parts,  (being 
the  part  or  share  of  the  said  T.  B,)  of  and  in  the 
said  messuages,  lands,    and  hereditaments,    with 

Tethe  use  of  ^he  rio^hts,  members,  and  appurtenances,   To  the  use 

sucn  persons,  *^  * 

&e.  as  T.  B.    of  such   pcrson  or    persons,"*  for    such  estate  or 
appomt         estates,  and  for  such  interest  or  interests,  by  way 
of  annuity,  rent-chaige,  or  otherwise,   and  in  such 
parts,  and  proportions,  and  upon  such  trusts,  and 
for  such  ends,  intents,  and  purposes,  and  charged 
and  chargeable  in  such  manner,  and  either  abso- 
lutely    or    conditionally,     and     subject   to    such 
pow^ers  of  revocation  and  of  new  appointment,  and 
other  powers,  provisoes,  >  conditions,    restrictions, 
limitations,   declarations     and  agreements,  as    the 
said  T.   B.   at  any  time  or  times,  and  from  time 
to  time,  by  any  deed  or  deeds,  instrument  or  in- 
struments in  writing,  to  be  sealed    and  delivered 
by  him  in  the  presence  of  two  or  more  credible 
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witnesses,    and  attested    by  the  same    witnesses, 
shall  direct,  limit,   or  appoint.     And  m  default  of  for  default  of 
such   direction,  limitation,  and    appointment,  and 
in  the  mean  time  and  from  time  to  time  until  the 
same  shall  take  effect,  and  from   time    to    time 
subject  to  such  uses,  estates,  trusts,  charges,  and 
interests  as  shall  have  been   directed,  limited,  or 
appointed  by  the  said  T.  B. ;  then   To  Me  t^5^  of  To  the  use  of  , 
.  the  said  T.  B,  and  his  assigns  for  and  during  the' 
term  of  his  natural  life.     And  from  and  after  the  ii«nainder, 
determination  of  that  estate  by  any  means,  then 
To  the  tise  of  the  said  C.  R.  his  heirs  and  asmgns,  '^o  ^^e  use  of 
during   the   natural  life  of  the  saidT.  B. :   UponoiT.B. 
trust  for,  and  for  the  sole  benefit  of,  the  said  T.  B.  in  trust  for 
and  his  assigns;   and  to  the  intent  that  the  pre-p^ent 
sfjnt  or  any  future   wife  of  the  said   T.   B.  may**^^®'' 
net  be  entitled   to  dower«     And  from'  and  after  Remainder, 
the  determination  of  the  estate  hereby  limited  to 
the  use   of  the  said  C.    R.  his  heirs   and  assigns, 
for  the  life  of  the  said  T.  B. ;  then   To  the  use  of^o^e^"^of 
the  said   T.    B.   his  heirs   and   assigns   for    ever. 
And  as  to^  for,   and  concerning  one  other  of  the  4*  ^  another 
said  three  undivided  sixth  parts,    (being   the   un- (being  the 
divided  part  or  share  of  the  said  B,  C,)  of  and  jn®*'*^*'^^'  ^-^ 
the  same    messuages,     lands,   and   hereditaments, 
with  the    rights,    members,    and    appurtenances, 
To  the  use  of  the  said  B.  C.  his  heirs   and   assigns  To  the  use  of 
for   ever.      And  as  to,  for,   and   concerning   the  ^g  to  the 
other  of  the   said   three   undivided     sixth    parts,^^^*^ 
(being  the  undfvided   part  or  share  of  the  said  M.  (bemg  the 

\  c  \       I*         t    •       yt  '  ijj  share  of  M.  S ) 

h,)    of  and  m   the   same   messuages,   lands     and  ' 

hereditaments,    with   the     rights,     members,    and 
appurtenances,  To  the  use  of  the  said  M.  S.  her  "^o  t^e  "« <>^ 

u   •  J        •  /•  r         -^  ff^  M.  S.  in  fee. 

beirs  and  assigns  for  ever,     in  witness^  Sc. 
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Mode  qf  introducing  the  Limitaiion  of  Uses  declared  of  i 
Recovery i  eujffered  by  some  only  of  teoeral  Temmti  m 
Covmofifn  fat/»  toilA  Croee  Remaindgre  ;  so  «f  to  pretertt 
l&e  Identity  qf  Ti^k. 


A.  tenant  for  lift^  umnAndet  to  her  seven  chiidrem  w  toBt 
with  cross  remainders  ketween  them  in  tmi.  A*  comeytd 
her  interest  in  the  intirety^  md  five  qf  the  seven  ckUdret^ 
their  respective  shares^  to  the  tenant  to  the  preecipe.  The 
limitation  of  the  use  of  each  share  was  introduced  by  tkt 
following  words : 


As  to,  for,  and  concerning  one  undivided 
seventh  part  or  share,  of  and  in  the  said  mes* 
suage,  &c.  hereby  released,  &c.  (being  the  one 
seventh  part  of  which  the  said  K.  L.  is  the  first 
tenant  in  tail,)  And  as  to,  for,  and  concerning 
one  undivided  fifth  part  or  share,  of  those  two 
seventh  parts  or  shares  of  the  same  messus^e,  &c. 
of  which  the  said  R.  L.  and  £  L.  (a)  are  Ae  first 
tenants  in  tail,  (which  shares  make  together  one 
fiill  fiifth  part  of  die  intirety)  To  the  use^  &c. 

{a)  These  were  the  two  children  who  were  not  parties  to  the 
recovery  and  conyeyance. 
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Sargam  ani  SaU  ^  div€r9  Mtmorf,  f-c*  in  tkti  CimiUy  qf 
K.  for  the  joint  lAves  of  the  Tenant  in  Tail  and  Bar" 
gainee^  that  a  Common  Recovery  may  be  suffered  thereof 
io  the  Use  of  the  Tenmnt  in  TU/,  in  Fee. 

^*^  This  may  be  considered  as  one  (flhe  most  simpU 
JbrmSt  emd  adapted  to  oil  cases  not  attended  with  special 
^fiftumsHsnces* 

The  •tefxUton  f^^snm  bargam  and  sale  to  a  relmse  gromsdei 
^m  a  leusef^  «  ye^r,  ms^  be  e^ily  ma4e. 


THIS  INDENTURE  of  three  parts  made  the 
S7th  day  of  November,  46th  George  III.  A,  D. 
180^.     Between  G.  P.  of,  8cc.  Esq.  of  the  first  vAATiit. 
part ;  J.  W.  of,  &c.  gentleman,  of  the  second  part ; 
and  T.  R.  S.  of  the  same  place,  gentleman,  of  tlie 
tfiird  part.     Whereas  the  said  G.  P.  is,  under Redtal  tlist 
and  by  virtue  of   the  last  will  and  testament  of^^'^jj^^^ 
C.  P.  Esq.  deceased,  his  late  father,  bearing  datetenrat^i^ 
on  or  about  the  S3d  day  of  June,  17899  and  certain 
codicils  thereto  annexed,    all  proved  in  the  Pre-^ 
rogative  Court  of  the  Archbishop  of  Canterbury  on 
or  about  the  day  of  instant,  or  some 

or  one  of  ihem,  seised  of  an  estate-tail  in  posses- 
sion of  the  manors,  messuages,  farms,  lands,  tene- 
ments, and  hereditaments  hereinafter  bargained 
and  sold,  or  otherwise  assured,  or  intended  so  to 
be,  wi&  their  rights,  ro3ralties,  members,,  and  ftp- 
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WITNESSETH  purfeHaiices.  Nowthis  indentukewitnesseth 
ring^tes-    *^^t    ^^^    docking,    barring,    and    destroying    all 
to^i&c.         estates-tail  of   and    in    the    manors,    messuages, 
farms,  lands,  tenements  and  hereditaments  herein- 
after bargained  and  ^old,    or    otherwise    assured, 
or    intended  so  to  be,    and    all  reversions  or  re- 
maii\ders  expectant    or   depending   on   the  same 
and  for  set-     estates-tail ;  and  •  for   settling:    and    assuring:    the 

tlhur  the  ^  .  ^ 

manors  on      Same  manors,  messuages,  farms,  lands,  tenements, 
^®^^"^ l^y and  hereditaments,  to  the  use  of  the  said  G..P. 
nominal  con-  his  heirs  and  assigns  for  ever ;  and  in  considera- 
tion of  ten  shillings,  of  lawful  money  of  the  united 
kingdom  of   Great  Britain    and  Ireland,    current 
in  Great  Britain,  to  the  said  G.   P,  well  and  truly 
paid  by  the  said   J.  W,  immediately  before  the 
execution  of  these  presents,  (the  receipt  whereof 
Tenant  in  taa  is  hereby  acknowledged,)  He  the  said  G.  P.  hath 
grants  to  J.    granted,  bargained,    and  sold,  and   by  these  pre- 
sents  doth  grant,  bargain,  and  sell,  unto  the  said 
iH  the  ^'  ^*  ^^^  ^^^  lingular  the  manors,  messuages, 

manors,  Ac    farms,,  lands,  tenements,  and  hereditaments,  situ- 
parishefl         ate,    lying,   and    being  in   the  towns,,  places,  or 
;;5^/*5if, parishes  of  C.  C.  D.  O-  S.  W.  S.  A.  K-  K.  H. 
.  C.  K.  E.  otherwise  E.  S.  F.  and  R,  in  the  said 
county  of  K,  or  any  of  them,  of  which  the  said  G. 
!     P.  is,  or  at  any  time  heretofore  hath  been,  tenaftt 
for  an  estate-tail,  either  at  law,  or  in  equity,  under 
or  by  virtue  or  means  of  the  last  will  and  testament 
of  the  said   C.    P.  his   deceased   fath^,   or  any 
codicil  or  codicils  thereto,  or  under  or  by  virtue 
or  means  of  any  other  will,  deed,  or  settlement 
whatsoever,    and  every  part  and   parcel    of   the 

General  wordi^^"^^"     ^^^  ^^  ^^^  singular  messuages,  farms, 
for  manor*,    cottages,  houses,    outhouses,    edifices,   buildings, 
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Stables,    barns,    coach-bouses,    dove-cotes,    yards^ 
gardens,  orchards,  backsides,   tofts,  crofts,  lands, 
meaclows,    pastures,      heaths,     moors,    marshes, 
wastes,  waste^rounds,     folds,    fold-courses,    and 
liberty  of  foldage,  feedings,  parks,  warrens,  com- 
mons, common  of  pasture,    common  of  turbary, 
mines,  minerals,  quarries,  mills,  mulctures,  fairs, 
markets,  customs,     tolls,,  duties,     furzes,    trees,  . 
woods,    underwoods,    a^d   the  ground    and  soil 
thereof,    mounds,    fences,    hedges,    ditches,  free- 
boards, ways,  waters,  water-courses,  lands  covers 
ed  with  water,  fishings,  fisheries,  fbwlings,  courts 
leet,   courts  baron,    and  other  courts,   perquisites 
and  profits  of   courts,    view  of  frank-pledge,'  and 
all  that  to  view  of  frank-pledge  doth  belong,  re- 
liefs, heriots,  fines,  sums  of  money,  amerciaments, 
goods  and  chattels  of  felons  and  of  fugitives,  and 
of  felons  of  themselves,  and  of  outlawed  persons* 
-deodands,    waifs,    estrays,   chief-rents,    quit-rents, 
rent-charges,  rents  seek,  rents  of  assize,  fee  farm 
rents,     boons,    services,     royalties,     jurisdictions, 
franchises,    liberties,    privileges,    easements,    pro- 
fits, commodities,  emoluments,  hereditaments  and 
appurtenances    whatsoever    to    the   said    manors, 
messuages,  farms,  lands,  tenements,  and  heredita- 
ments  respectively,    hereby   bargained   and   sold, 
or  otherwise  assured,   or  intended   so   to   be,    or 
any  of  them  respectively,    belonging,   or   in  any 
wise  appertaining,   or   with  the    same    or   any  of 
them  respectively,      now    demised,    leased,    held, 
used,  occupied,  or  enjoyed,  or  accepted,  reputed, 
deemed,  taken,  or  known  as  part,  parcel,  or  mem- 
ber of    them   or  any  of    them,    or  appurtenant 
thereunto,   with  their  and   evpry   of  their  appur- 

VOL.    I.  F    F 
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RerenioD,  tenances^  And  the  reversion  and  reversions, 
^  remainder  and  remainders,  yearly  and  other  rents 

and  profits  of  the  said  manors,  messuages,  fianns, 
lands,  tenements  and  hereditaments,  hereby  bar- 
gained and  sold,  or  otherwise  assured,  or  intended 
so  to  be,  and  every  part  and  parcel  of  the  same, 
with   their    and  every   of  their    rights,  royalties; 

Habendum  to  members,    and    appurtenances.     To    have  and 

the  inrantee  ^i  •  j  e*  i     a 

for  Sie joint    7<>  HOLD  the  said  manors,  messuages,  farms,  lands, 
fives  of  Wm-    tenements,    hereditaments,    and    all  and  singular 

Klf  and  tenant  '  ,  '  ° 

k  taiL  Other  the  premises    hereby    baigained    and  sold, 

or  otherwise  assured,  or  intended  so  -to  be,  and 
every  part  and  parcel  of  the  same,  with  their  and 
every    of  their    rights,    royalties,    members,  and 
appurtenances,  unto  and  to  the  use   of  the  said 
J.  W.  and  his  assigns,  for  and  during  the  joint 
To  make  him  natural  lives  of  the  said  G.  P.  and  J.  W.  To  the 
^l^^  iNtENT  that  the  said  J.  W.  may  be  tenant  of  the 
freehold    of    all  'and  singular    the    said    manors, 
messuages,  farms,  lands,  tenements,  and  heredita- 
ments,   hereby  bargained  and  sold,    or  otherwise 
assured,  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 
rights,    royalties,    members,    and    appurtenances, 
a^comnwi"^    <o   the  €7id  that    one  or  more   good  and  perfect 
recoveiy.       common    recovery    or    recoveries     with     double 
voucher  may  be   had « and   suffered    of  the  same 
Mode  of  siif-  hereditaments.     And  for  that  purpose  it  is  hereby 
recofery^pl^  directed,  declared,  and  agreed,  by  and  between  all 
•cribed.         the  said  parties  to  these  presents,  as  far  as  they 
respectively  are  interested,    that  the  said  J.    W. 
shall  permit  and  suffer  the  said  T.  R.  S,  or  some 
other  person  or  persons,  at  the  costs  and  charges 
in  all  things  of  the  said  G.  P.  his  heirs,  executors, 
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or  administrators,  at  any  time  or  times  hereafter 
to  sue  forth  and.  prosecute  against  him  the  said  J. 
W,  out  of  his  majesty's  high  court  of  Chancery, 
one  or  more  writ  or  writs  of  entry,  9ur  disseisin  en 
/« jE;o«^  returnable  before  his  majesty^s  justices  of 
the  court  of  Common  Pleas,  at  Westminster  ;  and 
thereby  demand  of  the-  said  J.   W<   the  manors^    . 
messuages,     farms,    lands,     tenements,     heredita^ 
ments,  and  premises  hereby  bargained  and  8oid> 
or  otherwise  assured,  or  intended  so  to  be,   and 
every  part  and  parcel  of  the  same,  with  their  and 
every     of   their    rights,   royalties,    members,   and 
appurtenances,  by  such  apt,  good,  sufficient,  and 
proper  names,*  number  of   messuages  and   acre?, 
quantities,    qualities,    and    other   descriptions    as 
shall  be  deemed  necessary,  proper,  sufficient,  and 
requisite  to  comprise  the  same.      And    that  the 
said  J.  W,  shall  in  his  own  person,  or  by  his  at-* 
torney   or    attornies   lawfully   authorised    in    that 
behalf,   appear   to    the  same    writ  or  writs,    and 
vouch  to  warranty  the  said  G.   P.     And  the  said 
G.  P.  shall  in   his  own  person,  or  by  his  attorney 
or  attornies   lawfully    authorised    in    that    behalf, 
appear  gratis,   and  freely  enter  into  the  warranty 
of  ,the  said  J.  W.  ;  and  taking  the  same  upon  him- 
self, vouch  over  to  warranty  the  common  vouchee 
of  the  said  court  of  Common  Pleas  for  the  time 
being :  who  shall  appear  gratis,  and.  freely  enter 
into  the  warranty  of  the  said  G.  P.  ;  and  after 
imparlance  make  default.     So  that  judgment  may 
be  given  upon  the  said  writ  or  writs  and  every  of 
them  for  the  said  T.  R.  S,  or  other  demandant  or 
demandants,  to  recover  all  and  singular  the  said 
manors,  messuages,  farms,  lands,  tenements,  and 

F  F  2. 


40&  APPCifOfK. 

hereditaments,  hereby  bargained  and  sold,  or 
otherwise  assured,  or  intended  so  to  be,  and  eveiy 
part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  royalties,  members,  and  appurte* 
nanees  by  such  names,  quantities,  qualities,  and 
pther  descriptions  as  aforesaid,  against  the  said 
J.  W. ;  and  for  the  said  J.  W.  to  recover  in  value 
against  the  said  G.  P. ;  and  for  the  said  G.  P.  to 
recover  in  value  against  the  common  vouchee,  as 
is  usual  in  such  cases.  And  that  upon  all  and 
every  recovery  and  recoveries  to  be  suffoed  as 
aforesaid,  execution  may  be  sued  and  prosecuted 
by,  and  seisin  had,  taken,  and  delivered  unto  the 
3aid  T.  R.  S,  or  other  demandant  or  demandants 
accordingly.  And  that  every  other  act  or  thing 
needful,  requisite,  or  proper  to  be  done  or  executed 
for  the  purpose  of  sujOfering  and  perfecting  a  cMr 
mon  recovery  or  recoveries  of  the  manorS)  roes- 
susses,  farms,  lands,  tenements,  and  hereditaments 
hereby  bargained  and  sold,  or  otherwise  assured, 
or  intended  so  to  be,  with  double,  treble,  or  other 

to  barthe       voucher,  to  bar  the  estates-tail  now  or  late  of  the 

'     said  G.  P,  of  and  in  the  same  manors,  messuages, 

farms,  lands,   tenements,   and  hereditaments,  and 

all  reversions  and  remainders"  over  and  expectant 

upon  the  same  estate»-tail,  may  be  made,   done, 

Direction  that  and  executed,     jind    by   vi^ay    of   direction  and 

the  PBcovdrv 

fthaiibemif-    declaration,    and    not  of  covenant^  it    is    hereby 

*^^-  granted,  declared,   and    agreed,    by   and  between 

the  said  parties  to  these  presents,  as  far  as  they 

.  respectively   are   interested,  and  they  hereby  for 

themselves,    severally    and    respectively,    and  for 

their  several  and  respective  heirs,  executors,  and 

,     administrators,  consent   ^nd    Pgrpe,  according  tp 
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their  respective  estates,  rights,  aoad  .  interests  in 
the  premiises,  that  the* recovery  hereby  agreed  to 
be  suflPered  shall  be  suffered  and  perfected  with 
all  possible  dispatch;  and  that  they  respectively,  and  that  par* 

and  their  respective  heirs,  will,  on  their  respective  ^i^t  to ^e 

parts,  use  their  ntmost  endeavours  to  give  effect  to^«*^® 

tbe  same  recovery,  and  also  to  these  presents,  and 

(he  grant,  hargaiD,  and  sale,    or  other   assurance 

hereby  made.     Akd   it  is    kerehy  ruaTHERDscLAAATiow 

DIRECTED,  declared,  and  agreed,  by  and  between ^^^^^ 

all  the  said  parties  to  these  preserits,  as  far  as  they 

respectively  have  any  right,    title,  or   interest  in 

the    premised,,  that   inmiediaitely  upon  and    after 

judgment    obtained,,   and  seisin    bad   and    taken 

upon    sucb   recoveiy   or   recoveries   as  aforesaid, 

die  recovery  or  re<CDveries  so  as  s^oresaid,  or  in 

may    other  manner,    cr    at   any   other   time   or 

timas  lo  be  suffered  ;  anl  also  these  presents^  am}^^  thepre- 

sent  dccQ  and 

the  assuraasce  hereby  uMtde;:  and  aU  and  everydi^ther  inei^ 
odier  fine  and  fines,  recovtery  and  fecoveries,  and^ 
otheir  assisranceS'  whatsoever,  at  any  time  or  thnes 
heretoforey  and  to  be  at  any  timie,  and  from  time 
to  time  hereafter  had,  made,  done,  levied^  suffer- 
ed, executed,  and  perfected,  of  or  concerning  all 
or  any  part  of  the  said  manors,  messuages,  farms, 
lands,  tenements,  and  hereditaments  hereby  bar- 
gained and  sold,  or  otherwise  assured,  or  intended 
so  to  be,  either  by  themselves  solely  and  alone, 
or  jointly  and  together  with  any  other  lands, 
tenements,  and  hereditaments,  by  or  between  all 
and  every,  or  any  or  either  of  the  persons  who 
are  parties  to  these  presents,  or  to  which  they  or 
any  or  either  of  them  is  or  are,  or  shall  or  may  be 
parties  or  privies,  or  a  party  or  privy,  shall,  as  to 
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^haQ  enure. 


and  persons 
flhallbesasedy 


ail  the  said  parties  to  these  presents  respectively, 
as  fiir  as  they  respectively  can  lawfully  or  rights 
fully  direct  the  uses  of  the  same  fine  or  fines, 
common  recovery  or  recoveries,  and  other  assur- 
ances, be  and  enure,  and  be  adjudged,  expound- 
ed, deemed,  decreed,  and  taken  to  be  and  enure, 
and  that  the  same  was  and  were  meant  and  in- 
tended, and  is  and  are  hereby  directed  and  declared 
to  be  and  enure ;  and  also  that  the  person  or  per- 
sons to  whom  the  said  fine  or  fines,  common  reco- 
very or  recoveries,  and  other  assurances  respectively, 
have  or  hath  been,  or  shall  or  may  be  levied,  suf- 
fered, made,  and  executed,  shall  stand  and  be 
seised.  As  tOy  for,  and  concerning  the  said  manors, 
messuages,  farms,  lands,  tenements,  and  heredi- 
taments, hereby  bargained  and  sold,  or  otherwise 
assured,  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 
To  the  use  of  rights,  royalties,  members,  and  appurtenances.  To 
in  £^^^  ^^  tt*^  of  the  said  G.  P.  his  heirs  and  assigns  for 
ever.  And  to  no  other  use,  nor  upon  or  for  any 
other  trust,  intent,  or  purpose  whatsoever.  In 
mtnessj&c. 


As  to  the 

nanors^&c. 

caaveyed, 


'    X 


1 
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FORM  X. 


Hecmsery  Deed,  by  Lease  and  Rehase,  with  various  Uses  hy 

Way  of  Family  Arrangement. 

* 

THIS  INDENTURE  of  four  parts,  made,  &c. 
1798.     Between  C.  H.  of,  &c.  Esq.  and  M.  his'4»T'«»' 
wife,  of  the  first  part  ;   G.  S.  of,  &c.  Esq.   of  the 
second  part ;  J.  P.  of,  &c.  gentleman,  of  the  third 
part ;    and   W.   W.  of,  &c.   Esq.  of  the  fourth 
part.      WITNESSETH  that  fbr  barring,  docking,  ^X"«j::- 
destroying,  and  extinguishing  all  estates-tail,  and  nng  estates- 
all   reversions  and    remainders   thereupon  expec-     ' 
Cant  or  depending,  of  and  in  the  manors,  lands,  and 
hereditaments  hereinafter  granted    and    released, 
or   mentioned  so   to  be ;     and  for  extinguishing  «»*»"8^*^"V 
the     dower,   right,   or  title  of  dower  of  the  said 
M.  H.  therein;  and  for  limiting  and  assuring  the «nd limiting 

,       .  111*.  1     manors  to 

same    manors,  lands,  and   hereditaments,  to    themes; 
uses   hereinafter    particularly  mentioned    and  ex- 
pressed ;    and  in   consideration   of  ten  shillings,  ^^  ^  ?wnt- 
of  lawful  money,  of,  &c.  to  the  said  C.  H.  paid  bytion. 
the  said  G.  S,  at  or  before  the  dealing  and  deli- 
very  of  these   presents,    (the    receipt  whereof  is 
hereby  acknowledged).  They  the  said  C.  H.  and  Tenant  in 
M.  his  wife,  Aavesnd  each  of  them  Aa/^  granted,  **^  "^  ^ 
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wife  granty 
&c.  to  G.  S. 
in  fee. 


Manon. 


AdTOWMB. 


Mansion. 


Sweeping 
daiiae. 


«     > 


Ceneral 
voxdfl. 


bargained,  sold,  released,  and  confirmed,  and  by 
these  presents  do  and  each  of  them  ^fo/A  grant, 
baigain,  sell,  release,  and  confirm  unto  the  said 
G.  S.  his  heirs  and  assigns,  in  his  actual  possession 
as  hereinafter  is  mentioned.  All  those  the  lord- 
ships or  manors  of  W.  E.  and  N.  in  the  county  of 
W,  with  their  and  every  of  their  rights,  royalties, 
franchises,  members,  and  appurtenances.  And 
a/jo  all  those  the  two  several  manors,  or  reputed 
manors  of  Great  C.  in  the  said  county  of  W,  the 
one  called  V.  and  the  other  W.  G,  with  their 
and  every  of  their  rights,  royalties,  franchises, 
members,  and  appurtenances.  And  also  the  ad- 
vowson,  donation,  right  of  pres^itation,  and 
patronage  of  the  churches  of  Great  C.  and  B,  in 
the  said  county  of  W,  with  all  rights,  privil^es, 
and  appurtenances,  thereunto  belonging.  And 
also  the  capital  or  chief  mansion-house  of  W. 
aforesaid.  And  also^^il  other  the  manors,  mes- 
suages, farms,  lands,  meadows,  leasows,  pastures, 
grounds,  mills,  fishings,  tithes,  commons,  dona* 
tions,  rents,  hereditaments,  duties,  reliefs,  wai&t 
estrays,  deodands,  and  all  other  the  hereditaments 
whatsoever  of  him  the  said  C .  H,  situate,  lying, 
and  being  in  the,  manors,  townships,  parishes, 
precincts,  and  liberties  of  W.  E.  N,  Great  C, 
Little  C.  P.  W.  and  B.  in  the  county  of  W,  or 
in  any  of  them,  or  elsewhere  in  the  said  county 
of  W.  Together  with  all  and  singular  houses,  out- 
houses, edifices,  buildings,  barns,  stables,  dove^ 
houses,  orchards,  gardens,  backsides,  privileges) 
profits,  commodities,  emoluments,  and  hereditar 
ments,  whatsoever,  to  the  said  several  manors, 
lands,  l^ereditaments^  apd  premises  belonging,  or 
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in  any  wise  appeftaioing,  or  accepted,  reputed, 
taken/  or  known  as  part,  parcel,  or  member  there^ 
of*     (Except,  nevertheless,  and  always    reserved -^*<?fP'«o«  of 

,     V     I  •  1  1  t^o  messua- 

out  of  this  present  release,  two   messuages,    and  fes,  &c  held 
two  yard  knds,   and  a  toft  of  land  in  the   said  ^^^®*' 
parish  of  £.  which  are  copyhold,  and  held  by  grant 
from  the  Dean  wd  Chapter  of  W.  for  three  lives, 
in  trust  for  the  said  C.  H.)     JU  which   manors,  Reference  ta 
lands,  hereditaments,  and    premises,    (except    as^^. 
hefpre  excepted,)'  are  now  in  the  actual  possession 
of  thq  said  Q.  S,  by  virtue  of  a  bargain  and  sale 
therepf  made  to  him  by  the  said  C.  H.  and  M. 
hjjs  wife,  fov  the  term  of  one  wbole  year,  in  consi- 
deration of  five  shillings   paid  to   the  said  C.  H. 
and  "M.  his  wife  by  the  said.  G.  S,  by  indenture 
bearing  date  the  day  next  before  the  day  of  the 
date,  and  e^equted.  before  the.  execution  of  these 
presents,  and  by    force  >  of  the   statute  made  for 
transferring  u^es  iftto  possession  :  and  wene  devised 
to.  the  said  C.  H.  m  tail,   (after  several  estates  and  to  win  by   , 
now  determined,)   in  or   by    the  last  will  of  his^^J^iwas 
lather  £.   H>,  formerly  of  W.   H.  aforesaid,  Esq.  created, 
deceased,  bearing  date  on  or  about  the  eleventh 
day  of  January,  1 766,  and  proved  in  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury  on 
or   about  the   fifth  day    of  May  next  following. 
And  the  reversion  and  reversions,  remainder  and  Re76nion,&c 
remainders,   yearly   and    other   rents^  issues,  and 
profits  thereof,    and   of  every  part  thereof,     ^wrf  AD  the  estate, 
all  the  estate,  right,  title,  interest,  trust,  property, 
claim,    and    demand  whatsoever   at   law   and  in 
equity  of  them,  the  said  C.  H.  and  M.  his  wife,  of, 
in,  to,  or  out:  of  the  said  manons,  lands,  heredita* 
ments,  and  premises,  every;,  or  any  part  oir  parcel 
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Habskdum  to  hereof.       To    have    and   to   Hold  the  said 

ffnmtee  in  fee 

manors,  lands,  hereditaments,  and  all  and  singular 
other  the  premises  with  their  and  every  of  their 
appurtenances  unto  the  said  G.  S.  his  heirs  and 
assigns  for  ever,  To  the  use  of  the  said  G.  S.  his 

S^ttoUiT  ^^'^  ^"^  assigns  for  ever.  To  the  intent  that 
prwcipe,  for  the  Said  G.  S.  may  be  perfect  tenant  of  the  free* 
common  re-  hold  of  the  same  manors,  lapds,  hereditaments,  and 
**^*^'  premises,  to  the  end  that  one  or  more  good  and 
perfect  common  recovery  or  recoveries  may  be 
thereof  had  and  suffered  in  manner  hereinafter 
Modeofsuf.  mentioned.  And  for  that  purpose  it  is  hereby 
^v^  preT  declared  and  agreed  by  and  between  the  said  par- 
ties to  these  presents,  as  far  as  they  respectively 
are  interested,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  J.  P,  at  the  costs  and  charges  of  the 
said  C.  H,  before  the  end  of  this  present  Easter 
term,  to  sue  forth  and  prosecute  out  of  his  majesty's 
high  court  of  Chancery,  against  the  said  G.  S, 
one  or  more  writ  or  writs  of  entry  sur  disseisin  en 
le  post^  returnable  before  his  majesty's  justices  of 
the  court  of  Common  Pleas  at  Westminster,  and 
thereby  demand  by  apt  and  convenient  names, 
quantities,  qualities,  number  of  acres  and  other 
descriptions,  the  said  manors,  lands,  heredita- 
ments, and  premises,  with  the  appurtenances. 
To  which  said  writ  or  writs  of  entry  the  said 
G.  S.  shall  appear  gratis  in  his  own  person,  and 
vouch  to  warranty  the  said  C.  H.  and  M.  bis  wife; 
who  shall  also  appear  gratis  in  their  own  persons, 
or  by  their  attorney  or  attornies  thereto  lawfully 
authorised,  and  enter  into  the  warranty,  and 
vouch  over  to  vrarranty  the  common  vouchee  of 
the  same  court ;   who  shall  also  appear  gratis,  and 
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imparlance  make  default.     So  that  judgment  ^ 

may  be  given  for  the   said  J.    P.   to  recover  the 
same  manors,  lands,  hereditaments,  and  premises, 
with  the  appurtenances,   against  the  said   G.  S. ; 
and  for  the  said  G.  S.  to  recover  in  value  against 
the  said  C.  H.  and  M.  his  wife;  and  for  the  said 
C.  H.  and  M.  his  wife  to  recover  in  value  against 
the  common   vouchee,   as  is  usual  in  like  cases. 
And  that  execution  shall  and  may  be  thereupon 
had  and  awarded  accordingly ;    and  all  and  every 
other  act  and  thing  done  and  executed  which  is 
needful  and  requisite  for  suffering  and   perfecting 
such     common      recovery     or     recoveries     with 
Vouchers  as  aforesaid.     And  it  is  hereby  DE-DBCLXBA-t 
CLARED  AND  AGREED  by  and  between   all  the^^pie. 
said   parties   to  these    presents,    as    far  as  theyj^*^**^ 
respectively  are  interested,   that  immediately  after 
suffering  and  perfecting  the  said   common    reco- 
very or  recoveries,   these  presents  and  the  assu- 
ranee  hereby  made ;  and  also  the  said  recovery  and 
recoveries  so  as  aforesaid  or  in  any  other  manner 
or  at  any  other. time  or  times  suffered  or  to  be 
suffered  ;    and  all  and  every  other  recovery  and  wad  an  other 
recoveries,  fine  and, fines,  conveyances  and  assu-&c. 
ranees  in  the  law  whatsoever  at  any  time  or  times 
heretofore,  and  to  be  at  any  time,  and  from  time 
to  time  hereafter  had,  made,  levied,  suffered,  or 
executed  of  the  said  manors,  lands,   hereditaments, 
and  premises,  or  any  part  thereof,  by  or  between 
the  said  parties  to  these  presents,   or  any  of  them, 
or  whereunto  they,  or  any  or  either  of  them  are, 
or  is,  or  ishall  be  parties  or  privies,   or  a  party  or 
privy,  shall  be  and  enure, '  and  shall  be  adjudged,  ^^^  «*ur^ 
deemed,    construed,    and  taken,    and  is  and  are 
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and  was  and  were  meant  and  intended,  and  is  aiid 
are  hereby  directed,  declared,  and  agreed  by  and 
between  all  the  said  parties  to  these  presents,  to 
be  and  enure,  and  the  recoveror  and  recoverors 
in  the  said  recovery  or  recoveries,  named  or  to  be 
named, .  and  his  and  their  heirs  shall  stand  and  be 

manors^i-  ®®i^-       ^^  '^5  f^»  ^^^    concerning    the   same 
▼eyed^  manors,    lands,   hereditaments,   and  premises,  and 

every  part  thereof,  with  the  appurtenances.  T^^ 
foT^  and  upon  suck  uses,  intents,  and  purposes,  and 
Hnder  and  subject  to  such  powers,  provisoes, 
limitations,  and  agreements  as  are  hereinafbev 
ex[Mressed   and    declared    of  and  concerning   tbe 

E.  H.  to  r&-  JirmMiom  of  the  right  of  £.  H,  eldest  sister  of  the 

ties,       ^  ,  said  C.  H,  to  have,  take,  and  receive  thereout  the 

clear  annual  sum  of  i£  to  commence  feom 

^   fifth  day  of  Januaiy  now  hst   past,  and  to 

continue  thenceforth  during  so  hmg  time  as  -she 

tlie  said  £.  H.  dsall  live  in   tbe  said  nnaiision- 

house  at  W,  in  which  she  now  resides ;  and  also 

m  confirmatioh  of  tike  right  of  the  said  £.  H.  if 

'  she  should  quit  the  said  mansioci-lDoase^  and  go 

to  reside  ebewhere  to  have,  take,  and  receive  out 

of  the  said  hereditaments  the  deaor  annual  sum  of 

£  to  concmience  from   the  time  of  bersM» 

<}ULl±ing  the  said  mansion-hoi^e,  and  to  continue 

during  the  term  of  her  natural  life,  instead  of  tiie 

g^^.^y^  afopesasd  annual  sum  of  S  Which  said  an- 

to.     \       .  nuities  or  yearly  rent  charges  of  £  and 

£  were  granted,  created,  and  made  payable 

in  and  by  one  indenture  tripartite  bearing  dale  on 

or  about  the  day  of  lamiaipy  last,  made 

betwera  the  said  C.  H.  of  the  first  part;    t^e  said 
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£.  H-  of  the  second  part ;   and  the  said  W.  W,  of 

the  third  part.     And  aleo  in  confirmation  of  such  ^^  ^ 

/.I.  J  ^  .powers  for 

powers  of  distress  and  entry  for  nonpayment  of  securing  the 
the  said  annuities,  as  in  the  same  indenture  are"^^^ 
for  that  purpose  particularly   mentioned  and  ex- 
pressed.    And  subject  to,  and  charged  and  charge- ^^^^^^^ 
able  with  the  said  annuities  of  £        and  £ 
during  the  continuance    of   the   same    annuities 
respectively,   and  also  subject  to  and  chargeable 
with   the  powers  and  remedies   limited    or  given 
to  the  said   £.  H.  and  her  assigns,  for  securing 
and  enforcing  the  payment  of  the  same  annuities, 
To  ^A^  ,ti.^6  of  the  said  C.  H.  and  his  assigns,  for  To  the  use  of 
and  during  the  term  of  his  natural  Hfe,  without  ^' ^- ^°'' ^^ 
impeachment  of  waste.     And   from  and  after  the  Remainder^ 
decease  of  the  said  C.  H,  To  the  use  of  the   said  ^p  ^«  !J«  °^ 

M.  H-  for  the 

M.  H,  for  and   during  the  joint  natural  lives  of  jomt  fives  of 
the  said  M.  H,  and  E.  H.     And  in  case  the  said^i?-  *"^ 
M.  H.  should  die  in  the  life-time  of  the  said  E.AndifM.  H. 
H,  and  the   said  E.    H.  should  survive  the  said  ?J;f ^"J^tnd 
C.  H,  then  from  and  after  the  several  deceases  ofE.H.  shall 
the  said  C.  H.  and  M.  his  wife.  To  the  use^  intent,  then 
and  purpose  that  the  said  E.  H.  shall  thenceforth  That  E,  H. 
during  the  term  of  her  natural  life  have,  receive,  an  anndty^of 
take,   and  enjoy  one  annual  sum  or  yearly  rent-g^''^**'^^'^ 
charge  of  £300  of  lawful  money,  &c.  to  be  yearly 
isstiing  and    payable    out    of,    and    charged  and 
chargeable  upon  all  and  singular  the  said  manors, 
lands,    and    hereditaments     hereby    released,     or^ 
otherwise  assured,  or  intended  so  to  be,  and  to  be 
payable  and  paid  to  the  said  £.  H.  and  her  assigns 
at  or  in  the  common  dining  hall  of  the  Inner  Tem- 
ple, London,  on  the  5th  day  of  April,  the  5th  day 
of  July,  the  1 0th  day  of  October,  and  the  5th  day 
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of  January,  by  even  and  equal  portions,  without 
any  deduction  or  abatement  whatsoever  thereout, 
or  out  of  any  part  thereof,  for  or  in  respect  of  any 
taxes,  charges,  rates,  impositions,  or  outgoings 
whatsoever,  at  any  time  or  times  heretofore,  and 
to  be  at  any  time,  and  from  time  to  time,  hereaf- 
ter, taxed,  charged,  assessed,  or  imposed  on  the 
said  manors,  lands,  and  hereditaments,  hereby 
released,  or  otherwise  assured,  or  intended  so  to  be, 
or  any  of  them,  or  any  part  thereof,  or  on  the  said 
annual, sum  or  yearly  rent  charge  of  a^SOO  Of 
any  part  thereof,  or  on  the  said  E.  H.  or  her  as- 
signs, in  respect  of  the  same,  either  by  authority 
of  Parliament  or  otherwise,  or  for  or  in  respect  of 
any  other  matter,  cause,  or  thing  whatsoever ;  the 
first  payment  of  the  said  annual  sum  or  yearly 
rent  charge  of  ^300  to  become  due  and  be  made 
''  on  such  of  the  said  days  of  payment  as  shall  hap- 
>  pen  next  after  the  decease  of  the  survivor  of  the 
in  Geii  of  her  said  C*  H.  and  M.  his  wife ;  and  the  same  annual 
SX  sum  or  yearly  rent  charge  to  be  in  lieu,  and  full 

satisfaction  and  discharge  of  the  then  growing-, 
and  also  the  future  payments  of  the  said  annual 
sums  or  yearly  rent  charges  of  £  and  £ 

and  each  or  either  of  them,  and  also  in  full  satis- 
faction and  discharge  of  any  claim,  annuity  or  an- 
nuities, to  which  the  said  E.  H/  is,  or  can  or  may 
be  entitled,  under  the  said  will  of  the  said  E.   H. 
Andif  £.  H.  And  i»  case  the  said    E.    H.   should  die  in   the^ 
fSf  »?  H^^  life  time  of  the  said  INI.  H,  and  the  said  M-  H, 
and  M,  H.     should  survive  the  said  C,  H,  then  from  and  affeer 

shall  survive 

C.H,thcn      the  several  deceases  of  the  said  C.  H.  and  E.  H, 

m^^^dve    "^^   ^'*^    *^^»    intent,    and  purpose  that  the   said 
•n  annuity  of  ]y[.   H.  shall  thenceforth,  >during  the  term  of  her 
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natural  life,  have,  receive,   take,   and  enjoy  on^  500/:  for  her 
annual  siim  or  yearly  rent  charge  of  jf  500  of  law-   ^' 
ful  money,  &c.  to  be  yearly  issuing,  goingy  and 
payable  out  of,  and  charged  and  chargeable  upon 
all  and  singular  the  said   manors,  lands,  and  here* 
ditaments  hereby  released,   or  otherwise  assured, 
or  intended  so  to  be,  and  to  be  payable  and  paid 
to  the  said  M.  H.  or  her  assigns  at  or  in  the  com* 
mon  dining  hall  of  the  Inner  Temple,  London,  on 
the  fifth  day  of  April,  the  fifth  day  of  July,  the 
tenth  day  of  Ottober,  and  the  fifth  day  of  January, 
by  even  and  equal  portions,  and  without  any  deduc- 
tion or  abatement  on  any  account  whatsoever,  as 
aforesaid ;   the  firat  payment  of  the  said  last-men« 
tioned  annual  sum  or  yearly  rent  chaise   of  £500 
to  become  due,  and  to  be  made  on  such  of  the 
said    last  mentioned   days    of    payment,  as  shall 
happen  next  after  the  decease  of  the    survivor  of 
the  said  C.   H.  and   E.  II.     And  the  same   an-^JJ^^^J; 
uual  sum  or  yearly  rent  charge  of  £500y  together  "»"^y /^^ ^^•^- 
with  the  estate  hereby  limited  to  the  use   of  the  of  dower,  &c. 
said  M.  H.  for  the  joint  lives   of  the  said  M.  H. 
and  E.  H,  to  be  in  full  satisfaction  for  the  dower  s 
and  thirds  at  common  law,  and  also  the  freebench 
and  customary  estate,  and  all  other  estates,  claims, 
and  demands  which  the  said  M.    H.  hath  or  can, 
shall  or  may  claim  to  have,  of,  in,   to,  and  out  of 
all    freehold,     copyhold,    and    customary    estates 
of  which   the  said  C  H.  hath  been,  or  shall   or 
may  be  seised  at  any  time,  and  from  time  to  time^ 
during  the  coverture  of  the  said  M.  H.  by  him. 
And    to    this  further  use^  intent,    and    purpose,  Power  of  dis- 
that  when  and  as  often  as  it  shall  happen  that  the  J[^g^annui- 
said  annual  sum  or  yearly   rent  charge  of  ^^300*^"^^^'* 
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and  ^00^  hereby  limited  to  the  use  of  the  said  £.  H.  and 
J^^^^y*  her  assigns,  or  the  said  annual  sum  or  yearly  rent 
charge  of  ^500  hereby  limited  to  the  use  of  the 
said  M.  H.  and  her  assigns,  or  any  quarterly  pay* 
ment  of  the  same,  respectively  shall  be  in  arrear, 
or  unpaid  in  the  whole,  or  in  part,  by  the  space 
of  fourteen  days  next  over  or  after  any  one 
of  the  days  or  times  whereon  the  same  respec* 
tively  are  hereinbefore  appointed  to  be  paid, 
as  aforesaid ;  then,  and  so  often  and  ftom  time 
to  time  it  dhall,  and  may  be  lawftil  to,  and  for 
the  said  E.  H.  and  her  assigns,  in  respect  of 
her  said  annual  sum,  or  yearly  rent  of  £S00y  and 
to  and  for  the  said  M.  H.  and  her  assigns,  in 
respect  of  her  annual  sum  or  yearly  rent  of  j£500, 
into  and  upon  the  said  manors,  messuages,  lands, 
ahd  hereditaments,  out  of  which  the  same  annual 
sums  or  yearly  rents  of  <s?300  and  £500  respec- 
^  tively  are  to  be  issuing  and  payable,  of  into  and 
upon  any  part  tfiereof  to  enter,  and  distrain  for 
the  same  annual  sums,  or  yearly  rents  respectively, 
'  and  till  the  arrears  thereof  respectively,  and 
the  distress  and  distresses  then  and  tliere  found 
to  •  detain,  manage,  sell,  and  dispose  of,  in  the 
same  manner  in  all  respects,  and  upon  the  same 
terms  as  distresses  for  rents  reserved  upon  leases 
.  for  years  may  be,  and  are  or  ought  to  be  detained, 
managed,  sold,  and  disposed  of,  and  as  if  the  said 
annual  sums,  or  yearly  rents  of  j^SOO  and  j^OO 
respectively  were  rents  reserved  upon  leases  for 
years,  to  the  intent  that  the  said  E.  H.  and  her 
assigns,  and  also  the  said  M .  H.  and  her  assigns, 
shall  thereby,  therewith,  or  otherwise  be  respec- 
tively and  fully  satisfied,  and  paid  the  said  annual 
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sums,  or  yearly  fents  ci  ^£300  md  £A0&,  aitfl  aU:  , 

the   arrears  thereof,   rospectiviely,   and    all;  eosta^  * 

charges,  and  expencea,  to  be  occasioned  tt>  them . 

respectively    by   thei  <  nonpaymi^Qt  thereof  stf  tte 

daysortiia^  heiteinbefore  appointed  .ft>r  the  .pay-* 

ment  of  the  same  respfectively. .    ^nd  Un  thk  fur-^ower  (^  en^ 

tner  tiae^  mt^nt,  ana  piarposiei,  that  from:  t^tne  to  curing  annni- 

time   when,  and  .as  often  •as  it  shftllhappcfn  *hat|J^^^;^^ 

the  ^aid  f|nniial.8uow».or:  yearly  i^nts.  of  rfSO0wh€»2i^dayf 

and  ^^00  respectively 9  or  any  park  iof  the  same., 
respectively,  shall  >  be  in  arrear  of  nnpt^ijd  %  tb^ 
space  of  twtrityH^iie  days,  next  over,>or  aftfer  apy 
or  eithier  of  the  said  days  whereoq  the  ^aid  ^su^^asigf  t 
(9  re^ts; ,  redpeptiyely .  ai^  hereinbefore,  appoknted. 
to  b^  ps^id,  as  afpresaids  theni  and  so  ojftfn,  andi 
irom  tin\e  to  tiqoe,  apd  r^it^er  upon  or  at;  any  tim^t 
aft;er  the  expiration  of  the.sajd  twenty-f^nf  -^jSi,; 
it  sball  and  :|nay:  be  lawful  to  and.  fi^r,t;|ie  fm^l 
£.  H.  and  her  assigns,  ips  respect  of  tv^^,  s^ifcl^^n^. 
nual  sum  or  yearly  rent  of  >f  JOO,  ai)4  tpian.d  fort 
the  said  M.  H.  and  her  assigns,  in  respect  f>f  hep 
said  annual  sugi  or  yearly,  rent  of  ^.dQOt  (although; 
no  formal  or  legal  den^anf)  shail  Ijavet  beeii  4J)f (je 
of  the  said  aunual  sums,  or  yearly  ireqts  ^jT .^^00. 
and  ,£M0  respectively,)  into  aifd  ..upon,  tl^e  said, 
nranors,  messuages,  ,lapdS|  and  h^rvfiitamcntjSypOi^. 
of  which  the  said  annual  9umS|/0(r  yearly  ii^e^t^ 
ai^e  to  be  issuing  and  payable  as^  afqresaid,{or  i(^tO; 
and  upon  any  part  of  the  same  maQprs,.  m<^s(u^e9r. 
lands,  and  hereditaments  in  the^  ^ni^e  of  aU,  t)^%^ 
same  manors  and  hereditannents,  -tcr.  epter,  ai^d 
the  same  to  have,  hold,  and  ^njoy^,  9nd  the  rents, 
and  profits  thereof,  and  of  eyery^  p^t  ^tt^ereof  tq 
receive  and  take,  to  and  for  th^ir  oysix^  us^   and 
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benefit,    until  they  respectirely  shall  thereby  or 
therewith,  or  otherwise  be  fully  satisfied  and  paid 
the  said  annual  sums  or  yearly   rents  of  i?300 
and  £500    secured    to   them  respectively,  and 
all  the  arreais  thereof  respedlrvely,    and  also  so 
niuch  of  the  dame  annual  sums,  or  yearly  rents 
respectively  as  from  time  to  time  shall  incur  and 
grow  ^ue  to  them  respectively  during  such  time 
as  they  respectively  shall  continue  in  possessioo 
of  the  premises  afler  every  such  entry  as  aforesaid^ 
and'  also -all  such  costs,  losses,  charges,  damages, 
and  expences,  as  shall  be  occasioned  by  nonpay- 
ment of  the  said  annual  sums  or  y&iAy  rents  re^ 
selectively,  or  of  any  part  thereof,  at '  the  days  and 
times  aforesaid ;  and  such  possesion,  when  taken 
to  be  without  impeachment  of  waste.    And  from 
and  after  the  determintition  of  the  estates  hereby 
limited  to  the  use  of  the  said  C.  H.  aiid  his  as* 
flfigns  for  his  life,  and  to  the  said  M.   H.  during 
and  miject    the  joiut  lives  of  the  said  M.  H.  and  E.  H. ;  and 
toAe ttumU  subject  uetertheless  to  the  said  annual    sums,  or 
yeariy  rent  charges  of  £300  and  jffdOO,  provided 
for  the  said  £.  H.  and  M.  H*  respectively  as  afore- 
said, and  to    the  powers    and    remedies  hereby 
given,  limited,  and  created  for  securing  and  enforc- 
To  the  uie  of  ihg  the  payment  of  the  same  respectively  ;  To  the 
«od  ywi?     iw«  of  the  said  W.  W,  his  executors,  administra- 
tors and  assigns,  for  and  during  the  term   or  time 
of  two  hundred  years,  to  be  computed  from  the 
day  next  befcve  the  day  of  the  date  of  these  pre- 
sents, and  fully  to  be  complete  and  ended,  with- 
out impeachment  of  or  for  any  manner  of  waste, 
Upon  the  truiU^  nevertheless,  and  for  the  ends,  in- 
tents, and  purposes  hereinafter  expressed,  declared, 


After  deter* 
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ed,  and  contained  of  and  concerning  the  sanie 

term.     And  from  and  after  the  determination  ofnemabder. 

the  said  term  of  two  hundred  years,  and  in  tlie 

mean    time  subject    thereto,    and    to  the  trusts 

thereof,    *7o  the  use  of  such  person  or  persons,  to  the  use  rf 

for  such  estate  and  estates,  and  for  such  interest  ^  ^^°®„ 

as  C.  H.  ttuul 

and  interests,  by  way  of  annuity,  rent-charge,  or  by  deed  ap* 
otherwise,  and  in  such  manner,  parts,  shares^  and^"**' 
proportions,  and  upon  such  trusts,  and  for  such 
ends,    intents,  ^  and   purposes,    and  charged  and 
chargeable  in  such  manner,  and  either  absolutely 
or  conditionally,  and  subject  to  such  powers  of 
revocation   and  of  new   appointment,   and  other 
powers,      provisoes,       conditions,       restrictions, 
limitations,  declarations,    and  agreements,    as  the 
Said   C.    H.  at    any    time  or    times,    and   from' 
time    to    time,    by    any  deed,  or  deeds,    to  be 
sealed  and  delivered  by  him  in  the  presence  of, 
and  attested  by  one,  two,  or  more  credible  witness 
or  witnesses,  shall  direct,  limit,  or  appoint.     And^^^^^^ 
in   default  of  such  direction,   limitation,  and  ap- 
pointment,  and  in  the  mean  time,  and  from  time 
to  time,  until  the  same  shall  take  effect,  and  from 

.   time  to  time  subject  to  such  uses,  estates,  trusts, 
charges,  and  interests  as  shall  have  been  directed, 
limited,  or  appointed  by  the  said  C.   H. ;  To  theTofbevxti 
use  of  C.  H.  of        ,  son  of  C.  H.  late  of,  &c.  Esq.  £  me?"^'''^' 
deceased,  for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  waste.  And  from  and  Remainder 
after  the  determination  of  that  estate  by  any  means 

'  To  the  tue  of  the  said  U.  S.  and  his  heirs,  during  T6  the  use  of 

^G.&  for  life 
of  C.  H.  Jup, 
*  SknnetiflBet  it  may  be  iidvisable  that  a  joint  poirer  shall  to  pre8er?e 

precede  tht  otbar  mea* 
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eontinrait  the  natural  life  of  the  ^ic)  Q.  H.  qf  ^  .  UiAm 
/rt^^  to  support  and  piig^i>re  the  contiitgc^nt  uses 
and  estates  hereinailer  lii^ijted  iqoni.  bieing  Ij^feated 
or  destroyed,  and  for  that  purpose  t£>  in^ke  estrks 
and  bring  actions,  as  the  cas^  shi^l  xequite,  yet 
neyerthele^^  to  permit  and  BXiff^  the  said  C.  ti. 
of  ,  a,nd  his  assigns,  diu^ing  his  life,  to  re- 

ceive and  take  the  rents,  piid'iprq^ts.  of  the  same 
manors^  lands,  aud  hereditaoientg,  to  and  for  bis 

Remainder,    ,and  their  ownuQc  and  l>€»ipf)t.  And  from  and  after 

«  * 

To  the  iise  of  the  decfuse  of  the  s^^d  C,  .H-  of  ;thi?n  To  the 

c!^i?jwr    ^^  ^f  ^^'^  fi''^^  son  of  th^.  hadj  of  tikQ  said  Cr.  IJ. 
in  tail  male,    ^f  ^  lawfully  begottei>,  or  %o .  be ,  begotten, 

and  the  heirs  male  of  the  body  of  sioch  f\rat  soo 
Remainder^  lawfully  issuing.  Aud  on  failure  of  such  issue, 
To  the  use  of  To  the  iLsc  of  the  second,  third,  fourth,,  fifth,  and 
anVoShcrsons-^U  and  every. Other,  son  and  soi>s  of  the  ,body  of 
of  c.  H.  Jim.  the  said  C-  H.  of  ,  lawfully  becotteij  and  te 

successively  ^  r       j        o    ^    -^ 

in  tail  male,  be  begotten,  severally,  and  successively,  in  re- 
mainder, one  after  the  otlier,  as  tliey  and  .every 
of  them  respectively  shall  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  respec- 
tive heirs  male  of  the  body,  or  spvcral  and  re^ 
spective  bodies  oS  the  s^me.  soii  and  sons  xespec* 
tively,  lawfully  issuing,  every  elder  of  the  same 
sons,  ^  and  the  heirs  male  o(  \\\s  body  issuing  be- 
ing always  to  be  preferred,  to,  and  to.  t^kc  before 
every  younger  of  the  same  somi,  aud  d^e  heire 
Reif^aiiidcr,  male  of  his  body  issuing.  And  on  failure  of  such 
To  the  use  of  issue,  To  the  use  of  tli^  person  or  peESous  who  at 

STswS  ti«^^^^  ^^^^^  ^^  *^  survivor  of  the  said  C  H.  party 
description  of  licrcto,  and  C.  H.  of  shall  be  the  heir,  or 

C.H.,infeft.   oo-hcirs  of  the  said  C  U.   party,  hereto,  and  tfie 
heirs,    or  assigns  of  the  same  person  or  person. 
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respojtively,  to  be  divided  between  the  same  per- 
sons, if  more  than   one,  as   tenants  in  common, 
and  not  as  joint-tenants,  and.  in  the  same  shares  and 
proportions,  either  equally  or  unequally,  as  they 
would  have  been  intitled  to  a  real  estate  descend- 
ifig  from  the  said  C.  H*  party  hereto,  and  vesting 
at  that  time  in  them  as  his  co-heirs,     And  it  is  Dlclaea- 
hereby  declared  nnd  agreed^  by  and  between  the  term  of  200 
parties  to  these  presents  as  far  as  they  respective-y^^"^* 
ly  are  interested,  that  the  said  term  of  two  hundred 
years  hereby  limited  to  the  use  of  the  said  W.  W^ 
his  executors,    administrators,     and     assigns,     is 
limited  to  him  and  them  upon  the  several  trusts, 
and  for  the  several  ends,    intents,  and   purposes 
hereinafter  expressed   and    declared   of  and  cpn- 
cerning  the  same,  (that  is  to  say)   Upon  trust  for i^Jpon  trust  for 
securing  to  the  said  E,   H.,and  M.   H.  respec- Jl^^^y- 
tively,  and  their  respective  assigns,  the  due  and  ""^"^^jf  *^^ 

•''  *^  o      »  anmutiesof 

regular  payment  of  the  said  annual  sums  or  yearly  300/.  aud 
rents  of  j^SOO  and  £500  hereby  limited  to  the  use       ' 
of  the  said  E.   H,  and  M.  H.  respectively,  when 
and  88  the  same  annual  sums  or  yearly  rents  res- 
pectively shall  become  due  and  payable  ;  and  for  and  after  28 
that  purpose  in  case,  and  when  and  as  often  as    ^" 
the  said  annual   sums    or  yearly  rents  of  ^300 
and  £500  respectively,   or  any  payment   thereof 
respectively,    shall  be   in    arrear    and   unpaid,   in 
the  whole,   or  in  part,  by  the  space  of  twenty- 
eight  days   next  after  any  one  of   the   days  or 
times  hereinbefore  appointed  for  payment  thereof 
respectively,    then   and   in   that  case,    and   from 
time  to  time  as  often   as  it  shall   so  happen,    it 
shall  and  may  be  lawful  to  and  for  the  said  W.  W, 
bis  executors,  administrators^  or  assigns,  by  and 
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out  of  the  rentsy  issues,  and    profits  of  the  said 
hereditaments  and  premises  hereby  limited  to  the 
use  of  the  said  W.  W.  as  aforesaid,  for  the  said 
term  of  two  hundred  years  ;  or  by  mortgage  or  sale 
of  the  said  h^^ditaments  and  premises,  or  of  a 
competent  part  thereof,  for  all  or  any  part  of  the  said 
term  of  two  hundred  years.;  or  by  bringing  actions 
against,  or  making  distresses  upon,  all  and  every 
or  any  of  the  present  or  future  tenants  of  the  said 
hereditaments,   and   premises  for  the  recovery  of 
the  rents  then  in  arrear ;    or  by  making  entries 
upon  the  same  hereditaments  and  premises ;  or  by 
all  and  every  or  any  one  or  more  of  the  said  ways 
and  means,  or  by  any  other  lawful  and  reasonable 
to  niw  the     ways  and  means  whatsoever,  to  levy  and  raise  such 
StolSnt^St.  «^rreaJfs  of  the  said  annual  sums    or  yearly  rents 
?«"*••         of  ^300  and  £500  respectively  as  from  time  to 
time    shall  become    due,    and    remain    unpaid^ 
together  with  all    such   damages,   costs,   charges, 
and  expences,  as  the  said  £.   H.  and  M.   H.  re- 
spectively or  their  respective  assigns  «hall  incur, 
expend,  sustain,  or  be  put  unto  by  reason  of  the 
nonpayment  of  the  said  annual    sums  or  yearly 
rents  of   j£dOO  and   £500  respectively,    or  any 
part    thereof     respectively,      together    with    the 
costs,  charges,  and  expences  attending  the  exe- 
cution of  the  trusts  of  the  said  term  of  two  hun- 
And  in  trust  to  dred  years.  And  upon  tlus  further  trtist  that  the  said 
|jmbuw«die  ^    ^    j^jg  executors  and  administrators,  do  and 
^rpeaceB,      shall  in  the  first  place  retain  and  reimburse  to  and 
for  himself  and  themselves,  the  costs,  charges,  and 
expences  of  and  attending  the  execution  of  the 
and  to  pay  to  trusts  hereby  reposed  in  him  or  them ;  and  in  the 
annuitauu     next  place  ip9iy  BXiA  satisfy  to  the  said  E.  H.  her 
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executors,   administrators,    or  assigns,  all  arrears  theirWrai 
of  her  said  annual  sum  or  yearly  rent  of  j^SOO,  JSo^bn!* 
and   all   costs,    charges,   damages,  and  expences 
which  she  and  they  shall  have  incurred,  suffered, 
homey  sustained,  and  laid  out  by  reason  or  on  ac- 
count of  the  nonpaytnent  of  her  said  annual  sum, 
or  yearly  rent  of  <f  300,  or  in  or  about  recovering 
and  enforcing  the  payment  of  the  same ;  and  after- 
wards do  and  shall  pay  and  satisfy  to  the  said 
M.  H,  her  executors,  administrators,  and  assigns, 
all  arrears  of  her  said  annual  sum  or  yearly  rent 
of  <£o00,  and  all  costs,  chaiges,  damages,  and  ex- 
pences ,  which  she  and  they  shall  have  incurred, 
suffered,  borne,  sustained,  and  laid  out  by  reason 
or  on  account  of  the  nonpayment  of  the  said  last 
mentioned  annual  sum  or  yearly  rent  of  jf  500,  dr 
in  or  about  recovering  and  enforcing  the  payment 
of  the  same^     And  upon  this  further  trusty  that  after  And  upon 
the   determination  of  the  several  estates   hereby  J^^^^^ 
limited  to  the  use  of  the  said  C.  H,  party  heieto,^era>|n^<>n 
for  his  life,  and  to  the  said  M.  H.  for  the  jointofaH.aiid* 
lives  of  hewelf,  and  the  said  £•  H,  and  thence- ^^'j^*"* 
ilbrth. until  the  said  C.  H,  of  shall  attain «i»U attaiu 

his   age  of  twenty-five  years,  or  the  time    shall    ' 
arrive  when  he  would  have  attained  that  age  in  case 
he  had  lived,  (and  subject  and  without  prejudice  to 
the  power  of  appointment  hereinbefore  contained) 
the  said  W.   W,  his  executors,  administr)ators,  or  to  recdve  the 
assigns,  do  and  shall  receive  all  the  rents  and  annual  *"''*^^'^"^' 
income  of  the  said  manors,  lands,  hereditaments, 
and  premises  comprised  in  the  said  tenn  of  two 
hundred  years,  which  shall  remain  after  satisfying 
the   said  several    annuities   of   a^300  and  ^oOO, 
during  the  continuance  of  the  same  annuities  re- 
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nd  ^ply  the  spectively ;  and  do  and  shall  apply  the  same  sur- 
^™ao^^  plus  rents  in  keeping  down,  the  interest  of  the  in- 
interertof      cumbnmces,  (if  any,)  then  affecling  the  premises, 

iniumbrances^       j      i        •        j-     i    '     .  i  i  i 

and  reducing  and  also  m  dischargmg  so  much  and  such  part 
thepnnapaT  ^f  ^^  principal  money  of  the  same  incumbrances^ 
-  as  can  be  satisfied  out  of  any  rents  which  shall 
remain  after  discharging  such  interest  as  aforesaid. 
And  a^ler  C.  And  upon  this  further  trust,  that  after  the  said 
4itain"25,       ^'    H,    of  shall   have  attained    the   said 

J«ntiiannui-  twenty-five  years,  or  the   time  shall   arrive  when 
ies  shall  be  in  he,   if  living,  would  have  attained  that  age,   and 
thenceforth  in  the  mean  time  and  until  the  said 
annual  ^ums  or  yearly  rents  of  j€300  and  £500 
or  one  of  them,  or  some   quarterly  paj^nent  of 
them  or  one  of  them  shall  be  in  arrear  or  unpaid, 
in  the  whole,  or  in  part,  by  the  space  of  twenty- 
eight  days  after  the  time  hereby  appointed  for  pay- 
and  also  when  ment  of  the  Same ;  and  also  thenceforth  and  from 
£  ratifl^,)  ti™^  to  ^ii^^  when  and  as  often  as  all  the  arrears 
of  the  said  annual  sums  or  yearly  rents  of  ^300 
and  £500  or  such  of  them  as  shall  be  subsisting, 
and  the  said  costs,  charges,  damages,  and  expences 
to  permit  the  shall  be  raised,  or  fully  satisfied   and   paid ;  the 
mainderto      Said  W.  W,  his  executors  and  administrators,  do 
^[^®  and  shall  permit  and  suffer  such  person  or  persons 

as  for  the  time  being  shall  be  entitled  to  the  re* 
version  or  remainder  of  the  same  hereditaments 
and  premises,  comprised  in  the  said  term  of  two 
hundred  years,  expectant  on  the  determination  of 
the  same  term,  to  receive  and  take  the  rents  and 
profits  of  the  same  hereditaments  and  premises,  to 

And  tojpay     and  for  his  and  their  own  use  and  benefit.    And 
^v^^^^upon  this  further  trust,  that  the  said  W.  W,  his 

money  re-      executors  and  administrators,  do  and  shall,  from 
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tame  to  time,  after  paying  the  said  annual  sums  ormamingfaithe 
yearly  rents  of  j?300  and  j?500  when  and  as  the^;^"^*^^ 
same  respectively  shall  become  due  and  payable, 
and  also  after  the  said  C.  H.  of        shall  attain  his 
•age  of  twenty-five  years,  or  after  the  time  when 
he,  if  living,  would  have  attained  that  age  ;  and 
also  after  pajdng,    deducting,  and  retaining  such 
costs,   charges,  damages,   and  expences  as  afore- 
said ;  pay  to  the  peraon.  or  persons  who  shall  be 
entitled  to  the  reversion  or  remainder  of  the  said 
hereditaments   and    premises,    comprised    in    the 
aaid  term  of.  two  hundred  years,  expectant  on  the 
determination  of  the  said  term,  or  to  whom  he, 
she,  or  they  shall  direct  or  appoint,  the  money, 
(if  any,)  which  from  time  to  time  shall  remain  in 
the  hands  of  the  said  W.  W,  his  executors  or  ad- 
ministrators.    Provided  always^  and  it  is  hereby  pr^^igo  for 
declared  and  agreed,  by  and  between   the  parties^^*^*^^^^ 
to  these  presents,   that  after  the  decease  of  the  formanoe  of 
survivor  of  the  said  E.  H.  and  M.   H,  and  pay-^*^™*^ 
ment  to  them  respectively,    and  their  respective 
executors,  administrators,    or  assigns  of  the  said 
annual  sums  or  yearly  rents  of  j^ 300  and  j?500 
and  all  the  arrears  thereof  respectively ;  and  also 
after  the  said  C*  H,  of  shall  have  attained 

his  age  of  twenty-five  years,  or  the  time  shall 
arrive  when  he,  if  living,  would  have  attained  that 
age  ;  and  payment  of  all  costs,  charges,  damages, 
and  expences  as  aforesaid;  and  also  after  full 
performance  or  discharge  of  the  trusts  of  the  said 
term  of  two  hundred  years ;  then  and  thenceforth 
the  said  term  of  two  hundred  years,  of  or  in  the 
her^taments  and  premises  comprised  therein,  or 
do  much  of  the  same  term  as  shall  not  be  disposed 
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of  under  the   trusts   her^y    declared  conoEsming 
the  same  term,  shall  cease,  determine,  and  bfj  voidj 
but  without  pr^udice  to  any  sale,   mortga^,   or 
disposition,  previously  made  of  all  or  any   part  of 
the  hereditaments  and  premises  comprised  in  the 
said  term  oif  two  hundred  years,  for  any  of  the  pur- 
poses hereinbefore  mentioned,  in  pursuance  of  the 
trusts  hereinbefore  declared  concerning   the  same 
ProvMofer     term.     And  it  is  hereby  provided,   declared  and 
penoDspayw  agreed,  by  and  between  the  parties  to  these  pre- 
S^toStoL^''  sents,  and  the  said  C.  /  H.  party  hereto,   doth  here- 
by direct  and  appoint,  that  the  person  or  persons 
who  shall  pay  to  the  said  W.  W,  Ms  executors, 
administrators,  or  assigns,  all  or  any  part  of  tiie 
rents,  issues,  and  annual  profits  of  the  said  manors, 
lands,  and  hereditaments  hereby  releajsed,  or  other- 
wise assured,  or  intended  so  to  be,  or  advance  any 
money  upon  any  sale  or  sales,  or  the  security  of 
any  mortgage  or  mortgages  of  the  same  manors, 
lands,  and  hereditaments,  or  any  part  of  the  same^ 
or  otherwise  pursuant  to  the  trusts  hereinbefore 
contained,  shail  not  be  obliged  or-  required,  to  see 
the  application  of  the  said  rents,  issues,  profits,  and 
money  respectively,  or  any  of  them,  or  be  answer* 
able  or  accountable  for  the  misapplication  or  non- 
application  of  the  same.      And  that  all  receipts 
which  shall  be  given  by  the  said  W.  W,  his  exe- 
cutors,  administrators   or  assigns,  for  all  or  any 
part  of  the  said  rents,  issues,  profits,  and  money 
respectively,  shall  be  good   and  sufficient  acquit- 
tances and  dischaiges,  for  the  sum  and  sums  of 
money  which   by  the  said   receipts  respectively^ 
and  every  of  them,  shall  be  acknowledged  or  ex- 
pressed to  be,  or  to  have  been  received.     And  that 


Receipts  of 
inutee  to 
begooddis- 
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,all  sales  and  morfgages  which  shall  be  made,  and  and  saiei^  &c 
coQtrdCts  for  sale  which  shall  be  entered  into,  iLnd  |^  ^^^^ 
conveyances  which  shall  be  executed,  by  the  said 
W.  W9  his  executors,  administrators,  or  assigns, 
shalU  without  any  further  consent  or  concurrence 
by,  or  on  the  part  of  the  person  or  persons  who  for 
the  time  being  shall  be  intitled  in  reversion  or  re- 
mainder as  aforesaid, .  be  binding  and  conclusive 
on  them  respectively,  in  the  same  manner  to  all 
intents  and  purposes  as  if  such  sales  or  mortgages 
had  been  made,  and  contracts  for  sale  entered  into, 
and  conveyances    executed  by  him  or   them  re- 
spectively.    Provided  always  9nd  it  is  hereby  de- power  of 
clared  and  agreed,  by  and  between  the  parties  to^J*J^ 
these   presents,  that  notwithstanding  any  of  the 
itses  hereinbefore  declared,  or  the  powers  herein- 
after contained ;    but  subject  and  without  preju- 
clice  to  any  of  the  said  annuities  during  the  con- 
tinuance of  the  same  respectively,  and  also  sub- 
ject  and   without  prejudice  to  the  said    powers 
Bmd   remedies  by  distress  and  entry  for  recovering 
and  enforcing  the  payment  of  the  same  annuities ; 
it  shall  or  may  be  lawful  to  and  for  the  said  C.  H. 
party  hereto,  during^  his  life,  and  after  his  decease 
to  and  for  the  said  M.  H,  during  the  joint  lives  of 
herself  and  the  said  £•  H^  and  after  the  determi- 
nation of  their  several  estates,  to  and  for  tlie  said 
C.  H,  of  during  his  life,  and  also  to  and 

for  the  guardian  or  guardians  in  socage  for  the 
time  being  of  any  infknt  son  of  the  said  C.  H. 
the  son,  who  for  the  time  being  shall  be  tenant  in 
tail  in  possession  under  the  limitations  herein- 
before contained  during  the  minority  of  the  same 
son,  or  to  or  for  the  trustee  or  trustees,  for  the 
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tioike  being,  of  the  said  term  of  900  years,  when 
there  shall  not  be  any  such  guardian  or  guardians, 
or  such  guardian  or  guardians  sliall  refuse  or  decline 
to  act  in  the  execution  of  this  power,  by  indenture 
or  indentures  to  be  sealed  and  delivered  by  him, 
her,  or  them  respectively,  in  the  presence  of  and 
attested  by   two  or   more  credible    witnesses,  to 
limit  and  appoint,  by  way  of  demise  or  lease,  all 
or  any  part  or  parts  of  the  said   manors,  lands, 
hereditaments,    and   premises   hereby  released,  or 
otherwise  assured,  or  intended  so  to  be,  with  the 
appurtenances,  except,  &c.  to  any   person  or  per- 
sons for  any  term  or  number  of  years  not  exceed-' 
ing  twenty-one  years,    from  the  day  of  the  date 
of  the  indenture  of  limitation  or  appointment  by 
way  of  demise  or  lease ;    and  to   take    effect    in 
possession   either  immediately,    or  .  within    three 
years  ;  so  as  there  shall  be  reserved  on  every  such 
limitation   or  appointment  by  way  of   demise  or 
lease,   the  best   or  most  improved  yearly' rent  or 
rents,  to  be  incident  to  the  immediate  reversion 
of  the  hereditaments  so  to  be  Umited  or  appoint- 
ed, that  can  or  may  be  reasonably  had  or  gotten 
for  the  same,  without  taking  any  fine,   premium, 
or  foregift,  for  making  thereof;  and   so  as  there 
shall  be  contained  in  each  such  indenture  of  limi- 
tation or  appointment  by  way  of  demise  or  lease, 
a  condition   of  re-entry  for  non-payment  of  the 
«  rqnt  or  rents,  to  be  thereby  respectively  res^red, 
by  the  space  of  twenty-one  days  after  the  same 
rents  .  respectifvely  shall  become  due  and  payable ; 
and  so  as  the  person  or  persons    respectively  to 
whom  each    such     limitation   or  appointment  by 
way  or  in   the  nature  of.  demise  or  lease  shall  be 
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•respectively;  nadev  shall ^  ^ecute    a    ccfuilterpart 
jof  the  iadenture  or'indeDtures  ta:be  mlide  to  him« 
iiGBi   or.  than  nespdctiveiy,  atid  thereby  covenant 
"(or  the;  due  payment  of  the  jrent '  or  HetitB,  to  b# 
thei eby  * .  Fespectively  i  reserved ;  -    and    so    as  *  the 
'peamon  or  persofis.rfespectiTidy  to  whom  each  sucb 
liiriitationoFiaippoiiitmeiit:  shall  be  made,  his,  her,. 
OF  their*  executors^  'adnuiistratfirsi,^  ;iof    assigns^ 
shall  not  by  aby  clause.  CHT.wprds.tQ.  h^  contained 
m  any  such  indtth tare.  :or'  indentur^^^  ibef  ,ntai4fi 
•dfspniiishable  *  for  !wiiste;i  or  Q^^emp^  ^from  .pji)T 
nlshtaent  (fot  comotutting  i  w^aste. .  Prfmictetj^^nl^eaT^ower  for  £. 
and    iit*  is  t  hereby »  dedared  and :  :^r?ed    hy-  / iand  with^^sooa 
b^tiMeen  the  fiarties . '.  to  these  preset) ts^. ;  th^, :  9^ 
ject  and   without  prejudice  to  the-  sf^id  p^wer^of 
leasing;    but   notwithstanding  any  of  ^tbc;    uses^ 
estatesv  of  charges    hereby    limited  or.  created) 
(except  the  leases  to  be.  made  as  aforjesaid);;  it 
«haH  or  may  be  lawful  to  and  for  th^  siaid  £•  H« 
by  tfny  deed  or  deeds,  instrument,  or  instruinents 
in  Writing,  to  be  sealed  and, deli v^ed*  by'lHU-  in 
the  presence  of  two   or  more  credible  \yit;9d9$esi 
and  to  be  attested  by  the  aapie  witnes3es,  or  by 
her   last  will  and   testament   ill   writing,    or  any 
writing  in  the  nature  of  her  ladt .  will  and  .testa*  . 
ment,.  or  any  codicil   or  codicils   theretoy,  ,to  bo 
respectively    signed,    published,    and  declare<l  by, 
the  said  E.    H,    in  the  presence  of  three  or. more 
credible  witnesses,  and  to  be  attested  in  her  pre- 
sence by    the  same   witnesses,  to  raise  any   sum 
or  sums  of  money,  not  exceeding  £3000,  for  tlje 
benefit  of  any  person  or  persons,  by  charging  the 
same  on  all  or  any  of  the  hereditaments  mentioned 
or  comprised  in   the  said  indenture  of  tin; 
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day  of  January  last,  (being  part  of  the  heieditek 
ments  hereby  released,  or  otherwise  assured,  or 
intended  so  to  be,)  and  that  for  securing  such 
money  with  interest  for  the  same,  at  any  rate  not 
exceeding  £5  per  cent,  per  annum,  it  shall  or  may 
be  lawful  to  and  for  the  said  £.  H,  by  die  same 
deed  or  deeds,  instrument  or  instruments^  will  or 
wills,  codicil  or  codicils,  or  by  any  other  deed  or 
deeds,  instrument  or  instruments  in  writing,  or 
by  her  last  will  and  testament  in  writing,  or  aay 
writing  in  the  nature  of  her  last  will  and  tesfa^ 
ment,  or  any  codicil  or  codicils  thereto,  to  be 
executed  and  attested  as  aforesaid,  to  limit  and 
appoint  the  h^editaments,  so  to  be  chai^ged,  to 
any  penon  or  persons  whomsoever,  for  any  t^m 
or  terms  of  years,  whatsoever ;  so  aar  the  estate  or 
estates  to  be  limited  or  appointed  as  afwesaid, 
shall  be  made  subject  to  redempti<m  on  payment 
at  an  appointed  day  or  time,  days  or  times,  of 
the  money  so  to  be  charged,  and  the  interest 
thereof,  by  the  pertoa  or  persons  who  isbail  be 
intitled  to  the  same  hereditaments  in  remainder 
or  reversion  immediately  expectant  on  die  ex- 
piration of  the  same  term  or  terms  of  years  respeo> 
Power  for  c.  tively.  Provided  also^  and  it  is  hereby  further 
Willi  ^u^Mo.  declared  and  agreed  by  and  between  the  parties 
to  these  presents,  that  subject  and  without  preju* 
dice  to  the  said  power  of  leasing ;  and  also  sub* 
ject  and  without  prejudice  to  the  power  hereby 
given  to  the  said  £.  H.  to  raise  any  sum  not 
exceeding  ii^SOOO  as  aforesaid ;  and  subject  and 
without  prejudice  to  the  term  of  years,  if  any, 
which  shall  be  limited  under  and  by  virtue  of  that 
power;    and  notwithstanding    any  other  of  the 
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uses,  estates,  or  charges  hereby  limited  or  created  i 
it  sbali  or  mlly  be  lawful  to  add  for  Ibe  said  C.  rH. 
party  hereto^  by  any  deed  or  deeds*  iilstrumeDt 
or  instruments  in  writing,  to  he  sealed  and  deli- 
vered by  him  in  U^e  presence  of  two  or  more 
credible  witiieisses,  and  to  be  attested  by   the  same 
witnesses,    or    by  iusr.  last    will  and  testament 
in  writing,    or  any    oodkril  or    codicils;  thereto^ 
to  be.  respectively    signed,  published,    tod   .4e^ 
clared  by  hiiu  ito  the  presence  <^  thre^  or  ikiore 
credible  witnesses^    amd    to  be   attested]  M»  hid 
presence  by  the  ii»me    witn^eg,    to  raise   toy 
sum  or  sums  of  moQ«y  not  exceeding  j0lO,iKK)4 
for  his  owi^  bendSt,  ot  the  benefit  of  aoy  other 
person  of   persons,  by.oharging  the  $aiBe  on  all 
or  any  of  the   heredh^ments,    hereby  *  rdeasedv 
or  otherwise  assured^  of  intended  so  to  be :  and 
that  for  securing  sueh  money  with  interest    fos 
the  same,  it  shall  tod  may  be  kwful  for  the  said 
C.  H.  party  tbeiett),  by  the  same  deed  or  deeds, 
instrument  or  iostrumeats,   will  or  wills,  codicil 
or  codicils,  or  by  any  other  deed  or  deeda,  instm^ 
meot  or  instruments  in  writing,,  or  by  his  last  will 
and  testament,  or  any  codicil  or  codicils  thereto, 
(to  be    ei^ecuted    and   attested    as  aforesaid,)   to 
limit  and .  appoint  the  hereditaments,    so    to  be 
charged  by  him  the  said  C.  H.  party  hereto  as 
aforesaid,   to  any   person   or  persons  whomsoever 
for  any  term  or  number  of  years  whatsoever ;  so 
as  the  estate  or  estates  to  be  limited  or  created  by' 
the  said  C.  H.   ^arty  hereto  as.  aforesaid,  ^all  be 
made  subject  to  redemption  on   payment  at  an 
appointied  day  or  time,  days    or    times,  of   the 
money  and  interest  so  to  be  chiurged  by  the  said 
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C.  H.  party  hereto,   a«r  aforeraid,  by- the  penoir 
^    or  persons  who  shall  be  entitled  to  the  heredita^ 
fnents  to  be  ctoiprided  in  (Jie  same;  term  or  terms 
respectively,   in   remaiilder  or  rerersion,   immedi*^ 
ately  expectant  upon  the  expiratioD  of  the  same 
whoiT' ^^^  ^*  ^^™*  or  terms  of  years     respectively.  :  Pr&videi 
'^^^^^^  Jurtker^  and  it  is  hereby  declared   and  agreed  by 
edhjc  H.)   and  between  the  parties    to  th^se   presents,  that 
in  case  the  full  amount  of  the  said  sum  of  i  1 0;000 
shall  not  be  chained  by  the  said  C.    H.   party 
hereto,  under  the  power  hereby  given  or  reserved 
to  him  in  that  behalf,   then   subject  and  without 
prejudice  to  the  said '  anniiilfeSi  smd  the  several 
other    powers    hereinb^fibrcf  •  ctwitainedi    and  '  the 
estates    and    interests    which    shaH    be    limited, 
charged,  or  created  under,  and  by   virtwe  of  the 
same   powers;   but    notwithstanding,    any  of  the 
(notwitS.'       ^^^  hereinbefore   limited,     it    shall  or     ihay  be 
•unding        lawful  to   and   for  the  said   M.  H,  either  in  the 
cov«»  ure,)     life^time  or  after  the  death,  of  Jier  said  husband, 
and   notwithstanding  her  covertuve,  by  any  deed 
of  deeds,  instrument  or  instruments   in   writing; 
to  be  sealed  and  delivered  by  her  in  the  presence 
of  two  or  more  credible  witnesses,   and  to  be  at- 
tested by  tile  same  witnesses,  or  fey  her  last  wiR 
and  testament  in  writing,   or  any   writing  in   the 
nature  of,  or  purporting  to  be  her  last  will  and 
testament,  or  any  codicil,  or  codicils  thereto,  to  be 
respectively  signed,    published,    and   declared  by 
her  in   the  presence  of  three   or    more     credible 
witnesses,  and  to  be  attested  in  her  presence  by 
the  same  witnesses,  and  either  for  her  own  benefit 
tD  charge       ^^  ^^c  benefit  of  any  person,  or  persons  whomso- 
wiUiany^um  ^yer,  to  charge  any  sum  or  sums  of  money  on  all 
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tT  any  of  the  heh^ditamentd  hereby    releasCed,'  of 
otherwise  assured  or  intended  so  t6  be,  together 
with   interest  for  the  samey  frota  or  at  any  time 
after  the  death  of  the  Said  C.  H.  piBirty  hereto,  so^^^^^^i 
as  th^  principal   sum    or  sums'  of  riion^y  to  be 
charged  by  the   said   M.  H.    shall    not    exceed 
c£5,000,  or  together    with,   and   inclusrive  of  the  <»  |nchidtt^ 
principal  m6ney  to  be  charged  by  the  s^iaid  C.  H-edbyan!*" 
party  heifeto,  shall  not  exceed  the  sum  of  ^ei  0,000,  ^^^^JJc^'P"^ 
and  that  for  securing  the  money  to  be  charged  by 
the  said  M.  H.  as  aforesakl,  with  interest  for  the 
same,  it  shall  or  may  be  lawful  to  and  for  the  said 
M.  H.  by  the  same  deed  or  deeds^  instrument  or 
instruments^    will   or    wills,   writing    or   writiftg^ 
codicil  or  codicils,  or  by  any  Other  deed  or  deeds 
instrument  or  instruments^  in  writing,  will  or  Wills, 

'  writing  or  writings,  or  codicil  or  codicils,  to  bte 
executed  and  attested  as  aforesaid,  to  limit  and 
appoint  the  hereditaments  so  to  be  charged  by 
the  said  M.  H.  to  any  person  or  persons  whomso- 
ever for  any  term  or  terms  of  years  whatsoever ; 
so  as  the  estate  or  estates  to  be  hmited  or  created 
by  the  said  M.  H.  as  aforesaid,  shall  be  redeema- 
ble on  payment  at  an  appointed  day  or  time,  days 
or  times^  of  j  the  money  and  interest  so  to  be 
charged  by  the  said  M.  H.  as  aforesaid,  by  the 
person  or  persons  who  shall  be  intitled  to  the 
hereditaments  to  be  comprised  in  the  same  term 
or   terms  respectively,    in  remainder  or   reversion 

'immediately     expectant     on      the     determination 
of  the    same   term  or    terms   respect! velv.     And  Rental  that 
WHEREAS  either  under  the  said  will  of  the   said  titled  to  col 
E.   H,  or  otherwise,  the  said  C.  H.  barty  hereto  P^^"^  T"^ 

^      J  suages,  Ac- 

is  seised  or  intitled .  in  equity  to  the  said  two  mes-  for  s  Ih  es, 

suages^  and  two  yard  lands  and  toft  of  land  in  the 

VOL.   I.  H    H  \ 
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Ikimewtues 


covenants^ 
that  he  will 
surrender 
the  name 
copyholds. 


said  parish  of  E.  which  are  copyhold  and  held 
by  grant  from  the  Dean  and  Chapter  of  W,  for 
the  lives  of  J.  C.  the  said  C-  H.  of        ,  and  J,  W. 

Now  THIS  INDENTURE    ALSO  WITNESSETH,  and 

^c?H'"''itis  hereby  granted,  declared,  and  agreed,  and 
the  said  C.  H.  party  hereto,  doth  hereby  for  him- 
self, his  heirs,  executors,  and  administrators, 
covenant  with  the  said  G.  S,  his  executors  and 
administrators,  that  he  the  said  C,  H.  par^ 
hereto,  and  his  trustees  shall  or  will  at  the  next 
court,  to  be  holden  for  the  manor  of  which  the 
said  copyhold  messui^es,  lands,  and  premises  ars 
parcel,  either  in  person,  or  by  attorney,  surrender 
into  the  hands  of  the  lord  or  lords  of  the  said 
manor,  according  to  the  custom  of  tlie  said  manofy 
the  said  two  copyhold  messuages,  yard  lands^,  and 
toft  of  land,  with  the  appurtenances,  to  the  intent 
that  the  same  may  be  regranted  to  the  said  G.  S. 

thatth*  same  afid  his  heirs  for  the  lives  of  the  said  J.  C,  C*  H. 

roll,  according  to  the  custom  of  the  same  manor, 
by  the  rents,  suits,  and  services  therefore  due 
and  of  right  accustomed  to  be  paid.  And  that 
in  the  mean  time,  and  until  such  surrender  shall 
be  made,  he  the  said  C.  H.  party  hereto,  and 
his  trustees  shall  stand  and  be  seised  or  possessed 
of,  or  intitled  to  the  same  copyhold  messuages, 
lands  and  premises,  vi^ith  the  appurtenances,  upoa 
the  trusts,  and  for  the  ends,  intents  and  purposes* 
hi^einafter  expressed  and  declared  of  and  con- 
cerning the  same.  And  it  is  hereby  declared  bj 
copyhoidB  and  between  the  parties  to  these  presents,  that 
ed  to  G.^^  when  and  as  soon  as  the  said  copyhold  messuages, 
^^i«d!  ^^^^  lands,  and  premises,  shall  be  granted  to  the  said 
G.  S,  his  heirs  and  assigns,  the  said  G.  S,  his  heiis 


G.s. 


and  till  such 
surrender  will 
stand  seised 
upon  the 
trusts  after 
declared. 


Declaration 
that  when 


I 
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and  assigns^  sliall  stand  and  be  seised,  or  possessed 

of,  or  intided  to  the:  same,  XJpim  trust  for  such  tipon  trust 

/.I  1  ■  for  such  per- 

person    or  persons,  for  such  estate  and  ^  estates,  sons,  &c.  as 
and  for  such  ends,  intents,  and  purposes,  and  in  ^i^'^^^^ 
such   manner  aiid  form>  parts,    shar^,  and  pro- appoint, 
portions,  as  the  said  C.  H.  party  hereto,  either 
absolutely,  cht  with  or  without  power  of  revocar 
tion  and  new  appointment,  by  any  deed  or  deeds, 
instrument  or  instruments,  in  writings  under  ki^ 
hand  and  seal,  to  be  attested  by  two  witnesses  or 
by  his  last  will  and  testament,  in  writing,  or  any 
codicil  or  codicils  thereto^  to  be    severally  and 
.  raspectively   ^gned,    published,   and  declared  by 
hitn  in  the  presence  of  two  or  more  credible  wit- 
nesses, and  to  be  attested  in   his  presence  by  the 
same  witikesses,  shall  direct  or  appoint,    ^c^  for  And  hi  de- 
want  of  such  directioii  or  appointoient,  and  inp^^emT 
the  medn  time  and  until  >  the  same  shall  be  made, 
and  tafae  effect,  and  subject  to  such  interests  as 
fiom  time  to  time  shaU  have  been  directed  or 
af^iafed,  then    Upon  such  trusts^  and  for  such  ^pon  trusts 
ends,    intents,    and  purposes  as   will  correspond ^^^tEeustilf 
with  the  uses,  trusts,  ends,  intents,  and  purposes,  ^^^^^ 
powers^   protisoes,    declarations,    and  agreements 
bereiBbefore  limited,    expressed,  and  declared  of 
and  concerning  the  manors,  lands,   and  heredita« 
ments  hereby  released,   or   otherwise  assured   or 

intended    so    to    be.        AkD    it    is    hereby    FUR-^ Power  to  ap- 

TBER  PROVIDED,  declared,  and  agreed,  by  and^^^"*^ 
between  the  parties  to  these  presents,  that  in  case 
the  said  W.  W,  or  any  trustee,  who  for  the  time 
beiag  shall  be  appointed  under  this  present  pro- 
vision  in  his  place^  shall  depart  this  life,  or  be 
desirous  of  being  discharged  of  and  from  the  afore- 
said trusts^  or  shall  go  to  reside  beyond  seas,  or 

H   H   9 


440  APPfiMDix:. 

shall  neglect  or  refuse  to  act  in  tkie  said  trustsi 
before  the  said  trusts  shall  be  fully  executed  and 
p^rtbnued,  then  and  in  that  case,  and  as  soon  aod 
as  often  as  the  same  shall  happen,   it  shall  and 
may  be  lawful  to  and  fop  tbe  said  C.   li.  partfjf 
hereto,  his  executors-  or  administrators,  to  nomi- 
nate any   fit  perton  to  supply   the  place  of  the 
trustee   so  dying,   desiring  to   be  discharged,  or 
going  to  reside   beyond  seas,  or  refusing  orneg* 
lecting  to  act  as  aforesaid.     And  that  immediately 
after  every  such   appointment^  the  said  trust  es- 
tates  shall    be    conveyed,    surrendered,  assigned, 
and  transferred,  so  and  in  such  manner  that  the 
same  may  vest  in  such  new  trustee,  and  in  his 
heirs,  executors,  administrators,  and  assigns,  upoB 
the    trusts    hereinbefore    expressed    and  declared 
of  and  concerning  the  same  respectively.     And 
that  every  such  new  trustee   shall  have  or  may 
exercise   the  same  powers,  privileges,  and  autho* 
rities,  as  if  he  had  been  appointed  a  trustee  by 
these  presents,  and  a&  if  his  nan»e  had  been  in- 
serted in  these  presents,  instead  of  the  name  of 
froviiofor    the  trustee  hereby  appointed.     And  it  is  here* 
Suitee%^      BY    DECLARED  and  agreed,  by  and  between  aH 
the  parties  to  these  presents,  that  the  said  trustee 
hereby  nominated  and  appointed,  jand  the  trustee 
to  be  appointed  in  pursuance  of  the  provision  last 
hereinbefore  contained,   and  the  heirs,  executors, 
administrators,  and  assigns  of  sucb  trustee  for  the 
time  being,  shall  be  charged  and  chai^able  only 
for  such  money  as  he  and  they  shall  actually  re* 
ceive  by  virtue  of  the  trusts  hereby  reposed  in  him 
and  them  ;  and  shall  not  be  answerable  or  account- 
able for  any  banker,   goldsmith,  broker,  or  other 
persoa  or  persons  with  whom  or  in  whose  hands 
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Why  part  of  the  said  trust  money  shall  or  may  be 
depo0ked  or  lodged  for  safe  custody,  or  otherwise 
m  the  execution  of  the  trusts  hereinbefore  con- 
tained, nor  for  any  other  misfortune^  loss,  or  da- 
mage  which  may  happen  in  the  execution  of  the 
aforesaid  trusts  or  in  relation  thereunto,  except 
the  same  shall  happen  by  or  through  his  or  their 
own  default  respectively ;  and  that  in  case  of  any 
such  loss  or  damage  by  wilful  default,  the  same 
shall  be  answered  and  made  good  by  the  person 
or  persons  only  by  whose  default  the  same  loss  or 
damage  shall  happen  or  arise.  And  also  that  it 
shall  and  may  be  lawful  to  and  for  the  said  trustee, ' 
his  heire,  executors,  administrators,  and  assigns, 
by  and  out  of  the  money  which  shall  come  to  his 
or  their  hands  by  virtue  of  the  trusts  aforesaid,  to 
retain  and  reimburse  to  and  for  himself  and  them- 
selves respectively,  all  costs,  chaises,  damages, 
and  expences  which  he  and  they,  or  any  of  them, 
shall  or  may  suffer,  sustain,  expend  disburse,  be 
at,  or  be  put  unto,  in  or  about  the  execution  of 
the  aforesaid  trusts,  or  in  relation  thereunto. 
And  the  said  C.  H.  party  hereto,  doth  hereby  foi Covenant  by 
himself,  his  heirs,  executors,  and  administratcm,  airther  as- 
covenant  and  agree  to  and  with  the  said  G*  S,***""^' 
his  heirs  and  assigns,  that  he  the  said  C.  H.  party 
hereto,  and  his  heirs,  and  all  persons  whosoever, 
lawfully  or  equitably  and  rightfully  claiming, 
or  to  claim,  any  estate,  right,  title,  trust,  charge, 
or  interest,  at  law  or  in  equity,  of,  in,  to,  out  of, 
or  upon  the  said  manors,  lands,  hereditaments, 
and  premises,  hereby  released,  or  otherwise  as- 
sured, or  intended  so  to  be,  or  any  of  them, 
or  any  part  thereof,  by,  from,  under,  or  in  trust 
for  him  or  them,  shall  and  will,  from  time  to  time* 
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and'  at  all  times  hereafter  upon   eifery  rettotiabte 
request,    and    at    the    costs  and   charges    in    all 
things  of  any  person  or  persons  intitled  to  any  be* 
neiit  under  the  uses  or  trusts  hereinbefore  declared^ 
make,  do,  acknowledge,  levy,  suffer,  acecute,  and 
perfect,  or  cause  or  procure  to  be  made^  done,  ad- 
%noiidedged,  levied,    suffered,  executed,  and  per* 
fected^  all  such  further  and  other  lawftd  aiid  reaf 
sonable  acts,  deeds,  devices,  convejrances,  and  as- 
surances in  the  law  whatsoever,  either  by  fine  or 
fines,   with    or    without    proclamations,    commoQ 
recovery  or  recoveries,  deed  or  deeds,  JnroUed  or 
not  inroUed,  release,  confirmation,  or  x)ther  assur- 
ances  whatsoever,   for  further,  better,    more  per- 
fectly, lawfully,   and  absolutely  or    satisfactorily 
granting,  releasing,  confinning>or  otherwise  assur- 
ing  the  said   manors,    lands,  hereditaments,  and 
premises    h^^by    released,    or  otherwise  assured, 
or  intended  so  to  be,  and  every  part  wd  parcel  of 
the    same,    with    their  and  every  of  their  rights, 
loyalties,  members,   and    appurtenances,    to    the 
uses,  upon  the  trusts,   and  for  the  ends,    intents, 
and  purposes,  and  under  and  subject  to  the  powers, 
provisoes,   declarations,    and    agreements    herein- 
)>efQre    limited,   depressed,   and   declared   of  and 
f^onqerning  the  same,  or  as  near  thereto  as  may  be, 
and  the  deaths  of  parties,  the  change  of  interests, 
and  other  intervening   circumstances  will  admit, 
and  according  to  the  true  intent  and  meaning  of 
these  presents,  as  by  the  person  or  persons  by 
whom  such  request  shall  be  made,   or  his,   her,  or 
their  counsel  in  the  law  shall  be  reasonably  devised, 
or  advised,  and  required,  and  tendered  to  be  made, 
done,  and  executed.    In  wiin^^s^  &c. 
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FORM  xr. 


^€cover^  Defd  for  the  joint  Lives  of  the  Tenant  for  Life ^ 

and  Tenant  in  the  Writ  qf  Entry. 

Husband  and  Wife  seised  in.  Right  of  the  Wife  for  her 
Lifti  join  in  the  Conveyance  to  the  Use  of  different  Persons  t- 
us    Tenants  in  different    Writs  of  Entry^  the  Lauds  being 
partly  in  England^  and  partly  in  Wales :  and  Uses  are  declared 
in  Confirmation  of  the  Estate  for  Life,  Src. 

THIS  INDENTURE  of  five  parts,  made  the 

day  of  46th  Geo.  III.  ]806.     Be<*Paeties. 

TWEEN  A.  M.  of,  &c.  Esq.  and  E.  his  wife,  (fo^ 
merly  the  wife,  and  afterwards  the  widow  of  R.  D. 
of  B.  in  the  county  of  S,  gentleman,)  of  the  first 
part ;  W.  H.  D.  of,  &€.  Esq.  of  the  second  part ; 
S.  W.  of,  &c.  gentleman,  of  the  third  part ;  A.  B. 
of  the  fourth  part;  and  C.   D.  of  the  fifth  part. 
Whereas  the  said  A.  M.  and  E.  his  wife,  in  right  Recital  that 
of  the  said  E,  are  tenants  for  her  life  of  the  mes*  ^jfe  (in  right 
suages,    lands,     tenements,     and     hereditaments  ®^  ^'^^^^ 
hereinafter    described,     and    hereby    released^    orforUfe. 
otherwise  assured  or  intended   so  to    be.     And  ^"1*^*5  "^v 

H.D.  IS  tenant 

wh£RI!:a8  the  said  W.  H.  D.  is  the  son  of  W.  in  tall 
H.  D.  decease.!,  who  was  the  nephew  of  the 
said  R.  D,  and  ds  such  the  said  W.  H.  D.  party 
hereto,  is  tenant  in  tail  male  of  the  same  mes- 
suagesy  lands,  tenements,  and  hereditaments,  with 
'  the  appurtenances.  And  whereas  the  said  W.  H.  And. hen  of  a 
D.  party  hereto,  is  also  the  great  nephew  and  heir  ^"^"  ®^"^"^' 
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That  tenant 
ID  tdl  is  de- 
sirous of 
sufTering  le* 
coveries. 

That  tenants 
for  life  have 
agreed  to 
join  in  con* 
Feyance. 


WiTMESSXTH 

that  for  bar- 
fly estates* 
tsiC&c. 


And  for 
nominal  con- 
sideration. 


Tenants  for 


and  also  te- 
nant in  tafl^ 


release^  &c. 


lo&W. 


at  law  of  the  said  R.  D.     And  whereas  tbesaid 
W.  H.  D.  party  hereto,  is  desirous  of  suffering 
two  or  more  common  recoveries  of  the  said  mes- 
suages,  lands,  tenements,  and  hereditaments,  with 
the    appurtenances ;    Apd    at    the    instance,  and 
upon  the  request  of  the  said    W.  H.   D.  party 
hereto,  the  said  A.  M.  and  E.  his  wife  have  agreed 
to  join  in  the  conveyance  hereinajfcer  contained, 
for  the  purpose  of  ehabh'ng  the  said  W.   H.  D. 
party  h^etp,  to  suffer   the  same  recoveries  with 
effect.  Now  this  indenture  witnesseth,  that, 
for  docking,  barring,  and    destroying    all    estates 
tail  of  and  in   th^    messuages,  farms,  land3,  and 
hereditaments    hereinaflter   described,  and    hereby 
released,  or  otherwise  assured,  or  intended  so  to 
be,   and  all  reversions  and  remaind^ers  expectant 
or  depending    on  the   same  estates-tail,    and  all 
conditions  and   collateral  limitations    annexed  to 
the  same  estates-tail ;  and  also  in  consideration  of 
ten  shillings,  of  lawful  money,  curreiit  in  Great 
Britain,  to  each  of  tliem  the  said  A.  M.  and  £.  his 
wife,  and  W.  H.  D.   party  hereto,  well  and  truly 
paid  by  the  said  S.  W,  immediately  before  the  exe- 
cution of  these  presents,  (the  receipts  whereof  are 
hereby  acknowledged,)    The  said   A.  M.  and  E. 
his  wife,  at  the  instance  and  request  of  the  said 
W.  H.   D.  party  hereto,  testified  by  his  execut- 
ing these  presents;  and  also  the  said  W.  H.  D. 
party  hereto,   according   to  their  several   and  re- 
spective estates  and  interests,  have^  and  each  and 
every  of  them  hath  bargained,  sold,  artd  released, 
A  nd  by  these  presents  do  and  each  and  every  of 
them  doth  bargain,  sell,  and  release  unto  the  said  S. 
W«  and  his  aligns,   (in  the  actual  possession  of 
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the  said  S.  W.  now  being,  in  virtue  of  a  bargain  and<refefw««  to 
sale  thereof  made  to  him  by  the  said  A.  M.  and  E.^ew.) 
his  wife,  and  W.  H.  D.  party  hereto,  in  considera* 
tion  of  five  shillings,  paid  to  each  of  them  by  the 
said  S.  W,  by  indenture  bearing  date  on  the  day 
next  before  the  day  of  the  date,  and  executed  be-* 
fore  -the  execution  of  these  presents,  for  one  whole 
year,  to  be  computed  from  the'  day   next  before 
the  day  of  the  date  of  the  same  indenture  of  bar- 
gain and  sale,  and  by  force  of  the  statute  made 
for  transferring   uses   into  possession);  All,  &c.PARCKLf, 
[premises  in  the  counties  of  S.  and  -F.]     And  all^^^J^^^ 
houses,  &c«  [gjeneral  words  for  farms'] ;  And  the 
reversion,  &c.     To  have   and  to  hold  the  saidHAWNDaM 
messuages,  farms,  iands,  hereditaments,  and  all  and  the  joint  Hves 
singular  other  the    premises   hereby   released,    w^^^^^ 
otherwise  assured,  or  intended  so  to  be,  and  every  tenant  in  the 

*  •  writ* 

part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  members  and .  appurtenances,  unto 
the  said  S.  W.  and  his  assigns,  for  and  during  the 
joint  natural  lives  of  the  said  E.  M.  and  S.  W,  ne* 
vertheless  To  the  uses  hereinafter  declared  of  and 
concerning  the  same  messuages,  farms,  lands,  and 
hereditaments    respectively,     with     the     appurte- 
nances, (that  is  to  say)  As  tOj  for,  and  concerning  Ai  to  lands  in 
all  such  and  so  many,  and  such  parts  of  the  same     ^     ' 
messuages,  farms,  lands,  and  hereditaments,  with 
the  appurtenances  as  are  situate  in  the  said  county 
of  S«     To  the  use  of  the  said  S.  W.  and  his  as-  To  the  use  of 
signs,  for  and  during  the  term  of  the  joint  natural  ?Jj^ij^^  ® 
lives  of  the  said  E.  M.  and  S.  W,  and  for  the  in- 
tents   and    purposes    hereinafter    expressed    and 
declared  of  and  concerning  his.  estate  ;    And  as  tOy  And  as  to 
for,  and  concerning  all  such,  and  so  many  and^^'^^" 
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such  parts  of  the  same  messuages,  iarms,  lands, 
and  hereditaments,  with  the  appurtenances  as  are 
To  the  use  of  situate  in  the  said  county  of  F.  To  the  use  of  the 
4lie  joint  lives,  said  A.  B.   for  and  during  the  term  of  the  joint 
natural  lives  of  the  said  £.  M.  and  S.  W,  and  to 
the  intcsits,  and    for  the  purposes  hereinafter  ex- 
pressed and  declared  of  and  concerning  the  estate 
DicLAKA-     of  the  said  A.  B.     And    it   ts   hereby  de* 

TiON  that  the  . 

landsareiimit^CLARBD    and    agreed  by  and  between   the    said 

and^A^'fiT     p^^^ties  to  these  presents,  as    far  as  diey    respec- 

respecUvely^   tively    are   interested,    that  the    said    messu^cs, 

£imis,  lands,  and  hereditaments  respectively,  widi 

the  appurtenances,  so  limited   to  the  use  of  the 

said   S.  W.    and    A.    B.    respectively, .  and  their 

respective  assigns,  are  so  limited  to  them  respec- 

to  make  e«5h  tively,  To  the  intent  that  each  of  them  the  said 

of  them  te-  •' 

nanttothe     S.  W.  and  A.  B.  respectively  may,  as  to  the  said 
Siehmds       mcssuages,    farms,   lands,   and    hereditaments  re- 


junited.to       spectively,  so  limited  to  his  use,    and  every- 

and  parcel  of  the  same  with  the  appurtenances, 
for  auffering    be  tenant  of  the  freehold  thereof,  To  the  end  that 

tworecove-  .  .  ^ 

ries.  one  or  more  good  and  perfect  common  recovery 

or  recoveries  with  double  voucher,  may  be  had 
One  recovery  and  suffered  of  the  same  hereditaments.  And 
^n^J^f^f^for  that  purpose  it  is  hereby  directed,  declared, 
f^^'/^'^^^and  agreed  by  and  between  all  the  said  parties  to 

lands  ia  £ng-  o  •/  » 

land.  these  presents,  that  the  said  S.  W.  shall  permit  and 

suffer  the  said  CD,  or  some  other  person  or 
persons,  at  the  costs  and  charges  in  all  things  of 
the  said  W.  II.  D.  party  hereto,  his  heirs,  execu- 
tors, or  administrators,  at  any  time  or  times  here^ 
after  to  sue  forth  and  prosecute  against  him  the 
said  S.  W.  out  of  his  majesty's  high  court  of 
Chancery,  one  or  more  writ  or  writs  of  entry,  sur 
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disseisin  en  le  posi^  returnable  before  bis  majes* 

ty^s  Justices  of  the  court  of  Common  Pleas  at 

Westminster ;     and  thereby  defnund  of  the  said 

S.  W.  the  said  messuages,  farms,  landSi  and  he* 

reditaments,  situate  in  the  said  county  of  S,  and 

hereinbefore  limited  to  the  use  of  the  said  S.  W. 

and  his  assigns,  by  the  naxogs  ^nd  descriptions  of 

six    messuagesy    nine  stables,    fourteen  shippens, 

^ix  bams,  one  dovecote,  eight  gardens,  diree  bun* 

.<lred  acres  of  land,  two  hundred  acres  of  meadowt 

two  hundred  acres  of  pasture,  and  six  acres  of 

land  covered  with  water;   and   common  of  pas* 

ture  for   all  manner  of  cattle,   with  the  appurte* 

nances  in  M.  N.  N.  in  H.  and  B.  and  in  the  pa* 

rishes  of  N,  in  H.  and  D.  in  H.    And  that  the  The  other 

said  A.  B.  shall  permit  and  suffer  the  said  C.  D,^^^ona 

or  some  other  person  or  persons,  at  the  fcosts  and  ^%^J^ 

charges  in  all  things  of  the  said  W.  H.  D,  party  for  uw  lands 

hereto,  his  heirs,  executors,  or  admiaistn^tors,  at " 

any  time  or  times   hereafter,    to    sue    forth    and 

prosecute  against  him  the  said  A.  B.  one  or  more 

writ  or  writs  of  ^od  ei  deforceat,  in  the  nature  of 

a  writ  or  writs  of  entry,  sur  duseUin  en  U  poMU 

and  to  be  returnable  before  his  majesty's  justice 

or  justices  of  great  session  for  the  said  county  of 

F. ;  and  thereby  demand  of  the  said  A.  B.  the  said 

messuages,  farms,  lands,   and  hereditaments  with 

the  appurtenances,  situate  in  the  said  county  of 

F,  and  limited  to  the  use  of  the  said  A.  B.  and 

his  assigns,  by  the  names  and  descriptions  of  one 

messuage,  one  stable,  three  shippens,   two  barns^ 

two    gardens,    one  hundred  acres    of  land,  fifty 

acres  of  meadow,  fifty  acres  of  pasture^  and  two 

acres  of  land  covered  with  water»  and  comDKui  of 
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pasture  for  all  manner  of  cattle,  with  the  apput^ 

tenances  in  M.  G.  and  parish  of  M.  G.     Or  each 

of  them  the  said  S.   W.  and  A.  B.  respectively, 

shall  permit  the  said  CD.  to  demand  the  same 

messuages,  farms,    lands,    and    hereditaments  re* 

spectively,  by  such  other  apt^  good,  sufficient,  and 

proper  names,   number  of   messuages  and  acres, 

quantities,    qualities,    and    other    descriptions    as 

shall  be  deemed  necessary,  proper,  sufficient,  and 

PTOBwutin      J'^q^^Jte  to  comprise  the  same.     And  that  each 

botk recove-    of  them  the  said  S.  W.  and  A.  B.  respectively 

cd.'  ^'^^^     shall  in  his  own  person,  or  by  his  attorney  or  at- 

tomies  lawfully  authorised  in  that  behalf,   appear 

to  the  same  writ  or  writs,  and  vouch  to  warranty 

the  said  W.  H.  D.  party  hereto.     And  that  the 

said  W.  H.  D.   party  hereto,  shall   ia  his  own 

person,    or   by  his  attorney  or  attornies  lawfully 

authorised  in  that  behalf,  appear  gratis,  and  freely 

enter  into  the  warranty  of  each  of  them  the  said 

S.  W.  and  A.  B.  respectively;     and  taking  the 

9anie   upon    himself,  vouch    over  to  warranty  the 

common  vouchee  for  the  time   being,  of  each  of 

the  said  courts  respectively.     And  he  shall  appear 

gratis,  and  freely  enter  into  tlie  warranty  of  the 

said  W.  H.  D.  party  hereto;  and  after  imparlance 

make  default.      So  that  judgment  may  be  given 

upon  each  of  the  said  writs  respectively  for  the 

said  C.  D,  or  other  demandant  or  demandants,  to 

recover  all  and  singular  the  said  messuages,  farms, 

lands,  and  hereditaments  to  be  demanded  by  the 

same  writ  respectively,  and  every  part  and  parcel 

of  the   same,   with   the   appurtenances,    by  such 

names,  quantities,  qualities,  and  other  descriptions 

AS  aforesaid,  against  the  tenant  in  the  same  writ ; 
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adld  for  the  tenant  in  the  same  writ  to  recover  in 
value  s^ainst  the  said  W.^  H.  D.  party  hereto  ; 
and  for  him  to  recover  in  value  against  the  com- 
mon vouchee  of  the  coiNrt  in  which  the  said  writ; 
shall  be  returnable,  as  is-  usual  in  such  case^. 
And  that  upon  all  and  every  recovery  and  reco- 
veries to  be  suffered  as  aforesaid,  execution  mav 
be  SBed  and  prosecuted  by,  and  sefisin  had,  taken, 
aftd  delivered  unto  the  said  C.  D,  or  other  de- 
mandant or  demandants,  accordingly.  And  that 
every  other  act  or  thing  needful,  requisite,  or 
proper,  to  be  executed  for  the  purpose  of  suflFer- 
ing  and  perfecting  a  common  recovery  or  recove- 
ries of  the  messuages,  farms,  lands,  and  heredita- 
ments m  each  of  the  same  counties  respectively, 
with  double,  treble,  or  other  voucher,  to  dock  the  to  bar  Uie 
estate-tatl  of  the  said  W.  H.  C.  party  hereto,  of^^*^^' 
and  in  the  same  messuages,  farms,  lands,  and  here^  ^ 

ditaments,  and  all  reversions  and  remainders  over 
and  expectant  upon  the  same  estate-tail,  may  be 

made^  done,    and    executed.     And    by    way    o^J|IJ|[f^^e're- 
directioD  and  declaration,  and  not  of  covenant,  it  covcrfe*  sbaii 
is   hereby  granted,    declared,  and  t^reed,  by  and 
between  the  said  parties  to  these  presents  as  far 
as    they    respectively    are    interested,     and    they 
hereby  for  themselves  severally  and   respectively, 
and  for  their  several  and  respective  heirs,  execu- 
tors, and  adniinistrators,  consent  and  agree  accord- 
ing to  their  respective  estates,  rights,  and  interests 
in  the  premises,  that  each  of  the  recoveries  here- 
by agreed  to  be    suffered    shall   be    suffered  and 
perfected    with    all    possible  dispatch;   and   that  and  tbat  the 
the  parties  respectively,  and  their  respective  heirs,  JJjJSS^ 
on   their   respective  parts,   will  use  their  utmost  ^«  •»"*• 
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endesvoim;  to  give  effect   to  tie  same  lecovery,. 
and  alao  to  these  preseDto,  and  the  grant,  release^ 
and    confirmation^    or    other    assurance    hereby 
^^cL^^     made.     And  it  is  kerbby  further  direct* 
recomnuB,     £D,  declared^  and   agreed    by    and    between    all- 
the  said  parties   to   these  presents  as  far  as  they 
respectirely  have  any    right,    title,    or  interest  in 
the  premises,    that  immediately    upon    and  after 
judgment  obtained  add  seisin  had  and  taken  upon 
each  such  recovery,  as  aforesaid, .  the  recovery,  so: 
as  aforesaid,  or  in  any  other  manner,  or  at  aay 
other  time  or  times,  to  be  sufiered ;  and  also  th^ 
and  the  lease  satd  bargain  and  sale  for   a  year,  bearing  date  on 
aiui^t^ewe-  ^^"^  ^^Y  ^^^^  heSose  the  day  of  the  date  of  tliese 
S'^tiM  fin"^  presents ;  and  also  these  presents  and  the  assunuaefe 
4^  '  hereby  made,  and  ail  and  every  other  fine  lUid  finesy 

recovery  and  recoveries,  and  other  assurancea 
whatsoever  at  any  time  or  timea  heretofwe,  and  to- 
be  at  any  time,  and  from  time  to  time  hereafter,, 
had,  made,  done,  levied,  suffered,  executed,  and 
perfected,  of  or  concerning  all  or  any  part  of 
the  said  messus^es,  £urms,  lands,  and  heredita-- 
ments,  hereby  released,  or  otherwise  assured,  or 
intended  so  to  be,  either  by  themselves  solely  and 
alone,  or  jointly  and  together  with  any  other  lands, 
tenements,  or  hereditaments,  by  and  between  all 
and  every,  or  any  or  either  of  the  persons  who  are 
parties  to  these  presents,  or  to  which  they  or  any 
or  either  of  them  is  or  are,  or  shall  or  may  be 
parties  or  privies,  or  a  party  or  privy,  shall  as  t^ 
all  the  said  parties  to  these  presents  respectively, 
as  for  as  they  respectively  can  lawfully  or  right- 
fully direct  tke  uses  of  the  same  fine  or  fines,  com- 
mon recovery  or  recoveries,  and  other  assacaaces. 
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be  and  enure,  and  be  adjudged,  expounded,  deemed,  shall  enure^ 
decreed,  and    taken    to  be  and   enure,  and  that 
the  same  is  and  are,  and  was  and  were  meant  and 
intended,  and  is  and  are  hereby  directed  and  de- 
clared to  be  and  enure ;  and  also  that  the  person  «>d  Aat  per- 

son  shall 

or  persons  to  whom  the  said  fine  or  fines,  common  stand  aaatd, 
recovery    or    recoveries,     and    other    assurances 
respectively  have  or  hath  been,  or  shall  or  may  be 
levied,  suffered,  made  and  executed,  shall  stand, 
and   be  seised,  as  io^  for,  and  concerning  the  sa^^^AM^^ 
messuages,  farms,  lands,  and  hereditaments  here-yeyed, 
by  released,  or  otherwise  assured  or  intended  m 
to  be,  and  every  part  and  parcel  of  the  same,  with 
dieir  and  every  of  their  rights,  members,  and  ap- 
purtenances ;  To  the  uses^  upon  the  trusts,  and  ibr 
the  ends,  intents,  and  purposes  hereinafter  limited, 
expressed,  and   declared    of  and  concerning   the 
same  messuages,  fitrms,  lands,  and  heieditam^its, 
(that  is  to  say)  To  the  use  of  the  said  E.  M.  andjo J^oi^ 
her  assigns,  for  and  during  the  term  of  her  natu- life,  during 
ral  life,  by  way  of  restoration  and  confirmation  of  confirmatieii 
her  estate  for  life   in  the  same  messuages,  farms,  foj.*yfe®^J 
lands,  and  hereditaments  with  the  appurtenances,  of  all  iiower*. 
and  also  of  all  powers  and  privilege's,  if  any,  an-  Siereto. 
nexed  or  belonging  to  the  same  estate  for  lite  of 
the  said  E.  M.     And  from  and  after  the  determi- ^•"»«"*^«''' 
nation  of  the  estate  of  the  said  E.  M.  fw  l>er  life, 
and  in  the  mean  time  subject  thereto,  and  to  the 
said   powers  and   privileges ;     To  the  use  of  such  To  uses  to 
person  or  persons  for  such  estate  or  estates,  &c.  ^^J 
(the  usual  form    to   prevent   a    title    of  dower  J. 
And  to,  for,  and  upon  no  other  use,  trust,  intent  or 
purpose  whatsoever.     In  witness^  &c. 
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tises  for  Confirmaiion  of  former  Assurances. 

To  THt  D8<  To  THE  USE,  intent,  and  purpose  to  confirm  and 
to  coAfirm  *  gJve  effect  to  the  several  indentiires  hereinbefore 
prior  deeds;  i-ecited,  according  to  the  effect,  true  intent,  and 
meaning  of  the  same  indentures  respectively;  and 
particuiariv    in  particular  To  the  useSy  upon  the  trusts,  and  for 

the  uses  offti  J.  .  i«-i  fl 

marnage       uie  ends,  inteiits  and  purposes  umited,  expressed, 
cettiement.     g^j  declared,  of  and  concerning  the  same  towns, 
lands*,   tithes,    and   hereditaments   in  and  by  the 
said  hereinbefore  in  part  recited  indenture  of  re- 
lease, or  marriage  settlement,   bearing  date  on  or 
about  the  12th  day  of  February,  in  the  year  1811 : 
Stbjectto      Sub/ect  neveviheless  to    the     prior  estates,  liens, 
pntap  ««t*^*  charges,  and    incumbrances,     then    affecting   the 
said  towns,    lands,    tithes,   and  hereditaments  re- 
and  jgiving     spectively ;    Nevertheless^    and    as   it  was  the  in- 
Sterm^f*  ^tention   o(  the    parties   to  the  same  indenture  of 
^^®*"'  release,  so  it  is  hereby  decjared  and  agreed  by  and 

between  the  parties  to  these  presents,  as  far  as 
they  respectively  are  interested,  and  as  far  as  they 
respectively  lawfully  may  or  can,  that  the  said 
term  of  400  years,  limited  or  created  in  and  by 
the  said  last  mentioned  indenture  of  release  and 
marriage  settlement,  shall  have  precedence  of, 
and  take  effect  prior  to  the  other  estates  and  in- 
terests limited  or  created  in  and  by  that  indenture v- 
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FORM   XIII. 


Ui9t  and  Provisions  Jbr  confirming  an  Annuity ^  and  so  as 
to  continue  it  in  Equity  though  it  should  be  extinguished 
at  Law  • 

After  uses  for  joint  appointment.  And  in  de- 
fault, &c.  Then  to  the  other  uses  and  for  the 
other  purposes  hereinafter  limited  and  declared, 
that  is  to  say,  To  the  use^  intent,  and  purpose,  to  To  the  vsi 

AND  INTEN'T^ 

restore  and  confirm  the  right  of  the  said  G.  W.toconfinna 
aiid  her  assigns  to  have,  receive,  and  take,  the  said  wnt-charg^ 
annuity,    or  yearly  rent-charge    of  £900,  out  of 
the  said  hereby,  or  hereby  intended  to  be  released, 
or  otherwise  assured,  moiety  or  half  part,  of  and 
in  the  lands  and  hereditaments  hereinbefore  men- 
tioned  or  described,  and  of  and  in  their  and  every 
of  their   rights,    members  and  appurtenances   in 
common  with  the  other  hereditaments  which  are 
liable  to,  or  chargeable  with,  the  payment  of  the 
tame  annuity  or  yearly  rent-charge ;  and  to  restore  and  tlie 
and  confirm  all  powers  and  remedies   by  distress  JJ^^g  2r 
and  entry,  and  the  trusts  of  all  terms  of  years,  »«»«• 
which  were  respectively  created  for  securing  and 
enforcing  the  pajriqent  of    the   said  annuity  or 
yearly   rent-charge   of  j?300;  to  the  intent,  and 
so    that  the  same  annuity  or  yearly  rent-charge 
may  be  payable  or    paid,    recovered  or   recover- 
able, lu  the  same  or  the  like  manner  as  if  these 
presents  had  not  been  made  or  executed,  or  the 

VOL.    I.  I    I 
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recovery  hereby    agreed   to    be  suffered   had  not 

ilSret^^^*   been  suflfered.     ^ii<i  subject  to  the  payment  of 

the  said  annuity   or  yearly   rent-charge  of  jf  300, 

and  the  powers  and  remedies  for  recovering  and 

To  the  uae  of  enforcing  the  payment  of  the  same^  To  the  use  of 

'the  said  W.   W.   his  heirs  and  assigns  for  even 

And  to  no  other  use,  and  upon   no  other  trusty 

nor  for  any  other  end,  intent,  or  purpose  whatso- 

S^Mh?^^  ever.     And  the  said  J.  W.  and  W.  W.  do  hereby 

sent  deed  and  direct  and  declare,  consent  and  agree,  that  nothing 

recovery  shall         x_'      j    •      ^l  j.  •        .1 

not  extraguiah  c^>^^i'^^d  '"  these  presents,  or  m  the  recovery 
^J^^  hereby  agreed  to  be  suffered,  is  meant  or  intended 
to  extinguish  the  said  annuity  or  yearly  rent- 
charge  of  0^200,  or  any  part  thereof,  or  any  of  the 
powers  or  remedies  for  recovering  or  enforcing 
the  payment  of  the  same,  or  to  exonerate  any  of 
the  lands  and  hereditaments  which,  at  the  time 
of  the  execution  of  these  presents,  are,  or  were, 
charged  or  chargeable  with  the  payment  thereof. 
and  that  the   ^^rf    further^    that,    notwithstanding   any   extin- 

rent-charce  "^  /.     1  o         •/ 

shall  subnst   guishment  at  law  of  the  said  annuity  or  yearly 
Sb^h^-     rent-charge,  the  same  shall   subsist  in  equity,  in 
Unguished  at  the  same  or  the  like  manner,  and  with  the  same 
.    or  the  like  powers  and  remedies,  and  charged  or 
chargeable  on  tlie  same  lands  and  hereditaments ; 
and  be  raised   or  raisable  under  the  trusts  of  the 
term  or  terms  for  years,  or  other  estate  or  estates 
created  for  securing  the   said   annuity  or  yearly 
rent-charge,  as  if  the  said  annuity  or  yearly  rent- 
charge  had  not  been  so  o^tinguished,  any  law  oi; 
usage  to  the  contrary  in  any  wise  notwithstanding. 
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of  Usetf  adapted  to  the  Circumstances  of  a  Reco^ 
very  suffered  iy  two  Persons;  one  hoeing  the  Free* 
koU,  and  the  other  a  remote  Estate^ail. 

To  THE  USE  of  the  said  M.  G.  B,  and  his  as- To  tbi  irs» 
nigns,  for  and  during  the  term  of  his  natural  life;f^^^]|^'iii 
for  the  purpose   of  restoring   and   confirming,   or^^™***^*^ 
giving  effect  to  the  said  estate  for  life  of  the  saidandaUoowert 
M.  G.  B,  and  all  powers  and   privileges  annexed  ^^|^^ 
to  that  estate.    And  to  the  u$e^  intent,  and  purpose.  And  to  con-i 
to  confirm  and  estabhsh   all  other  the  uses  andjj^to  jS? 
estates,  which  were  limited    by  the  hereinbefore  to  the  esute- 
in  part  recited  IssX  will  and  testament  of  the  said     ' 
M.  B,  prior  to  the  estate-tail  thereby  limited  to 
the  said  W.  B.  party  hereto,  and  the  heirs  male  of 
his  body  lawfully  b^otten  ;  and  also  to  restore  and  and  an  pow« 
establish  all  powers  and  authorities,  which  were^^ 
by  virtue  of  the  same    last  will  and  testament 
annexed  to  such  prior  uses,    or   exerciseabte  in 
respect  thereof,  or  during  the  continuance  of  the 
same  uses  and   estates,  so  being  prior  to  the  said 
estate-tail  of  the  said  W.  B.  party  hereto.     And»«»^^' 
jfrom  and  immediately  after  the  determination  of 
the  several  uses  and  estates  hereinbefore  limited 
and  declared,  restored   or  confirmed,  and  in  the 
mean  time  subject  thereto,   and  to  such  powers 
«nd  privileges  as  aforesaid,   and   the  estates  and 
ioterests  to  be  made  or  limited  in  pursuance  or 
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in  exercise  of  all  or  any  of  the  same  powers  and 
As  to  part  of  authorities ;  then,  As  to  the  said  farm,  lands  and 
hereditaihents  called  B,  otherwise  Great  B. ;  and 
also  the  said  farm,  lands,  and  hereditaments  called 
M. ;  and  also  as  to  the  said  tithes  and  tenths  of  the 
same  farms,  lands,  and  hereditaments  respectively ; 
and.also  as  to  the  said  farm  and  lands  called  M, 
and  hereinbefore  described  to  be  in  the  occu- 
pation of  the  said  W.  H,  with  their  respective 
Tothenseof  rights,  members,  and  appurtenances.  To  the  use  of 
*'*"*^  *^'    the  said  V.  W.  V.  and  T.  S,  their  executors,  ad- 


500 

fe>m  decetse  ministrators,  and  assigns,  for  and  during  the  fiiU 
term  or  time  of  500  years,  to  be  computed  from 
the  day  of  the  decease  of  the  said  M.  G.  B. ;  and 
thence  next  ensuing  and  fully  to  be  complete  and 
ended,  without  impeachment  of  or  for  any  man- 
ner of  waste ;  nevertheless  upon  the  trusts,  and 
for  the  ends,  intents,  and  purposes,  and  subject  to 
the  provisoes,  declarations  and  agreements  herein- 
after expressed  and  declared  of  and  concerning  the 
And  as  to  the  same  term.  And  as  to,  for,  and  concerning  all  the 
landc,  said  manors,  messages,  farms,  lands,  tenements, 

and    hereditaments     hereby      released,    &c.   and 
every  part  and  parcel  of  the  same,  with  their  and 
every  of  their  rights,  members,  and  appurtenances, 
other  than  and  except  the  said  farms,  land,  tithes, 
and  hereditaments,  comprised  in  the  said  term  of 
•nd  after  the  500  years  hereby  limited  or  created ;  And  firom 
SdB^m-^*^'^^  after  the  expiration  or   other  sooner  determi- 
jprised  therein,  nation  of  the  same  term,  and  in   the  mean  time 
'     subject  thereto,  and  to  the  trusts  hereby  declared 
thereof,  then  also  as  to,  for,  and  concerning  the 
farms,  lands,  tithes,  and   hereditaments   comprised 
in  the  said  terms  of  500  years  with  their  and  eveiy 


RECOVERY    DEED.  458 

of  their  rights,  members  and  appurtenances.   To  To  the  uw  ^f 
the  use  of  the  said  W.  B.  party  hereto,  his  heirs  ^®"* 
and  assigns  for  ever.     And  to,  for,  ai)d  upon  no 
other  use,  trust,  end,  intent  or  purpose  whatso- 
ever.    And    it    is    hereby    declared    and^"^^»^-, 
agreed  by  and .  bet\veen  the  parties  to  these  pre-  term  o£  aoo 
sents,  as  far  as  they  respectively  are  interested,  that  J^S  "  ^ 
the  said  farms,,  lands,   tithes,  and  hereditaments, 
hereby  limited  to  the  use  of  the  said  V.  W.  V. 
and  T.  S,  their  executors,  administrators,  and  as- 
signs, for  the  said  term  of  500  years  as  aforesaid, 
are  so  limited  to  them,  upim  trust  that  they  the^l^^^^^^ 
said  V.  W.  V.  and  T.  S,  or  the  survivor  of  them,  for  m.  G.  b. 
<>t  the  executors   or  administrators   of  such  sur« 
vivor,  do  and  shall,  as  soon  as  conveniently  may 
be  after  the  decease  of  the  said  M.  G.  B,  or  in  his 
life-time,  either  by  selling  or    mortgaging  all  or 
any  part  of  the  farms,  lands,  tithes,  and  heredita* 
ments,  comprised  in  the  said  term  of  500  years, 
for  all  or  any  part  of  the  same  term  ;  or  by,   with, 
and  out  of  die  rents  and  profits  of  the  same  fanns» 
lands,  tithes,   and  hereditaments ;   or  by  making 
entries  thereon,  and  taking  the  rents  and  profits 
thereof;   or  by  all  and  every  or  any  one  or  more  of 
the  said  ways  and  means,  or  by  any  other  lawful 
and  reasonable  ways  and  means  whatsoever,  levy 
and  raise  the  sum  of  jf  10,000,  and  interest  for 
that  sum,  from  the  day  of  the  decease  of  the  said 
M.  G.  B.  at  and  after  the  rate  of  £5  for  £lO0, 
by  the  year,  until  payment  thereof.     And  do  and 
shall  stand  and  be  possessed  of  the  same  sum  of 
^10,000,  and  the  interest  thereof.   Upon  trust  for 
the  said  M .  G.  B,    his  executors,  administrators, 
and  assigns,  as  part  of  his  personal  estate.    Pra-ProTuoior 
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of  ilbe  tided  always^  and  it  is  hereby  declared  and  agreed 
by  and  between  all  the  parties  to  these  presents, 
that  when  and  as  soon  as  all  the  trusts  herein* 
before  declared  of  and  concerning  the  said  term 
of  500  years  shall  in  all  respects  be  fully  performed 
and  satisfied,  and  the  said  V.  W.  ¥•  and  T.  S, 
and  each  of  them,  their  and  each  of  their  execu- 
tors, administrators  and  assigns  shall  be  fully 
reimbursed  and  satisfied  all  costs,  charges,  and 
expences,  if  any,  to  be.  occasioned  by,  or  relating 
to  the  trusts  hereby  reposed  in  him  and  them  as 
aforesaid,  the  said  term  of  500  years,  as  to  such 
and  so  many  and  such  parts  of  the  said  farms,  lands, 
tithes,  and  hereditaments  comprised  therein  as 
shall  not  be  sold  or  'mortgaged  for  the  purposes 
aforesaid,  shall  cease  and  be  void,  to  all  intents 
and  purposes  whatsoever  ;  and  as  to  such  and  so 
many  and  such  parts  of  the  same  farms,  lands, 
tithes,  and  hereditaments  as  shall  have  been 
mortgaged  for  the  purposes  aSdresaid,  the  same 
term  shall,  subject  to  such  mortgage  or  mortgages, 
attend,  wait  upon,  and  go  along  with,  the  rever- 
sion, freehold,  and  inheritance  of  the  farms,  lands, 
tithes,  and  hereditaments,  to  be  comprised  in 
the  same  'mortgage  ot  mortgages  respectively. 
That  if  the  Provided  also^  and  it  is  hereby  further  declared 
intfaeiife-dine^nd  agreed  by  and  between  the  parties  to  these 
h^^hiS^  presents,  as  far  as  they  respectively  are  interested, 
down  the  in-  that  if  the  said  sum  of  jp  10,000,  or  any  part 
toert^  unng  ^^  ^^  same,  shall  be  raised  in  the  life-time  of  the 

said  M.  G.  B,  he  the  said  M.  G.  B.  shall  from 
time  to  time  keep  down,  discharge,  and  pay,  all 
the  interest  which  shall  accrue  or  become  due  in 
his  life^time,  for  the  same  sum,  or  such  part  or 
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parts  thereof  as  shall  be  raised  as  aforesaid.    Pro- That  no  sale 
vided  also^  and  it  is  hereby  further  declared  andij^y^^i^f^^jQ^ 
agreed  by  and  between  the  parties   to  these  pre-^^^-^-^ 
seats, ^  as    fer  as  they  respectively  are  interested, 
that  no  such  sale  as  aforesaid  shall  be  made  in 
the  life-time  of  the  said  M.  G.  B«     Nor  shall  any  nor  after  his 
such  sale  be  made  at  any  time  after  his  decease,  ^^^^^^ 
irithout  one  year's  notice  in  writing,  requiring  the  »<>*«»• 
payment  of  the  said  sum  of  <£  10,000  and  the  in- 
terest thereof;   nor  until  the  default  shall  be  made 
in   payment   of  the  same  in  pursuance  of  such 
notice.    And  it  is   herdby  further  declared  and  That  the 
agreed  by  and  between  the  said  parties  to  these  ^^J/^  *"^ 
presents,  as  &f  as  they  respectively  are  interested,  jn«^  "^  ^ 
that  the  costs,  charges,   and    expences  of,    and  m.  6.  B.  shall 
attending  all  and  every  mortgage  or  mortgages  to  J?^"*^  ^ 
be  made  in  the  life-time  of  the  said  M.  G.  B,  for 
the  purpose  of  raising  the  said  sum  of  ^10,000 
and  the  interest  thereof,  shall  be  borne  and  de- 
frayed  by  the    said    M.   G.   B,    his    executors, 
administrators,  or  assigns.   Here  were  added  clauses   . 
^  indemnity  to  purchasers  and  mortgagees. 
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FORM  XV. 


Uses  declared  of  a  Recovery 9  suffered  by  a  Daughter  Tenant 
in  Tail  in  Remainder ^ /or  the  Time  beings  whose  Estate 
was  liable  to  be  postponed  by  the  Birth  of  a  Son;  eunfirm* 
ing  all  prior  Estates. 

2.^?for^e'     '^^  HAVE  AND  TO  HOLD  the  Said  manor,  &c. 
lomt  lives  of  and  all  and  singular  other  the   premises,  hereby 
the  dauber,  released,   &c.  and  every  part  and  parcel  of  the 
same,  with  their  and  every  of  their  rights,  royal- 
ties,  members,   and  appurtenances,  unto  and   to 
the  use  of  the  said  A.  B.  and  his  assigns,  during 
the  joint  natural  lives  of  the  said  A.  B.  and  F. 
Tomakehim  E.  B.     To  THE  INTENT  that  the  said  A.  B.  may 
pnedpe^&c.  ^  tenant,  &c.     [^Common  recovery  claiiS€,'\     To 
Dbcla&a-     enure,  &c.     To  the  usey  intent,  and  purpose,  to 
recovery  shaU  restore,  confirm,  and  give  effect  to  the  said   estate 
enure,  foy  the  life  of  the  said  R.  H.  B,  and  all  powers 

tlw^te  of  ^^^  privileges  annexed  to  that  estate.  And  to  the 
Sfe^^^h'  further  use,  intent  and  purpose,  to  confirm  and 
powers  an-  establish  all  the  other  uses  and  estates,  except 
2^^.  the  estate-tail  of  the  said  F.  E.  B,  which  were 
and  all  other  respectively  limited  by  the  said  hereinbefore  in 
pdo^  the  P^^  recited  indentures  of  lease  and  release,  prior 
mnainderin  to  the  ultimate  remainder  in  fee  Umited  to  the 
the  estate-tail;  said  R.  B.  and  to  his  heirs,  And  also  to  restore 
TOwm  an-  ^^^  confirm  all  powers  and  authorities,  which,  by 
nezedto  the  virtue  of  the  same  indentures,  are  annexed  to  such 

aame  estatfls^ 

prior  uses  and   estates,    or    are    exerciseable    in 
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respect,  or  durii^  the  continuance  of  the  uses  and 
estates,  so  being  prior  to  the  said  ultimate  remain- 
der in  fee  to  the  said  R.  B.     And  subject  to  the^J^^J*^ 
estates  and  interests   so  confirmed  or  restored,  as 
aforesaid,  and  also  subject   to  such    powers  and 
authorities  as  aforesaid,  the  said  manor,  messuages, 
&c«  with  their  and  every  of  their  rights,  royalties, 
members,    and   appurtenances,  shall,   (in  lieu    of 
the  said  estate-tail  of  the  said   F.  £.  B,  and  the 
remainders     and    reversions    expectant    on    that 
estate,  and  as  a  substitution  for  the  same  estate- 
tail,  remainders,   and   reversions,)   remain  and  be 
To  the  use  of  such  person  or  persons,  for  such  es-'^».*i»  "•«<' 
tate  or  estates,  and  for  such  mterest  or  interests,  &c. 
by  way  of  annuity,  rent-charge,  or  otherwise,  and 
in   such  parts,  shares,  and  proportions,  and  upon 
such  trusts,  and  for  such  ends,  intents,  and  pur- 
poses, and  charged  and  chargeable  in  such  man- 
ner,  and  either  absolutely  or  conditionally,  and 
subject  to  such  powers  of  revocation,  and  of  new 
appointment,  and  other  powers,   provisoes,  condi- 
tions,  restrictions,   limitations,    declarations,    andf"*^*^*^" 
agreements,   as  the  said  F.  E.  B.  at  any  time  or 
times,  and  from  time  to  time,  after  the  death  of 
the  said  R.  H.  B.  and  A.  his  wife,  and  of  the  (after  the 
survivor  of  them ;    or  m  the  life-time  of  the  said  h.  b,  and  a« 
R.  H.  B.  with  his  consent  in  writing;   or  afterg^^^'i^^ 
the  death  of  the  said  R.  H.  B.  and  in  the  life-time  time,  with 
of  the  said  A.  B,  with  her  consent  in  writing  ;  by  consent,) 
any  deed  or  deeds,  to  be  sealed  and  delivered  by  jj|^f  ^®^ 
her  in  the  presence  of  one,  two,  or  more  credible 
witness  or  witnesses,   shall  direct,   limit,  or    ap- 
point.    Afid  in  default  of  such  direction,  limita-indefimltof 
tion,  and  appointment;    and  in   the  mean  time, "PP^*"*®*^ 
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ind  from  time  to  time,  until  the  same  shall  take 

effect ;  and  from  time  to  time,  subject  to  such  uses, 

estates,  trusts,  chaises,  and  interests,  as  shall  have 

been  so  directed,    limited,   or  appointed,  by  the 

To  litt  use  of  said  F.  E.  B,  then   To  the  use  of  die  said  F.  E.  B. 

!n ^L^^  ^^^  the  heirs  of  her  body  lawfully  to  be  begotten. 

Remainder,    jifid  in  default  of  such  issue.  To  the  use  of  the 

Totheuflcof  survivor  of  them,  the  said  R.  H.  B,  and  A.  B. 

ofthedaugfa.  his  wife,  and  the  said  F.  E.  B,  his  or  her  heirs  and 

^^J^^' assigns  for  ever.     Provided   always,  and  not- 


rife,  in  &e.  withstanding  any  thing  hereinbefore  contained, 
ii«*aMhist^'' and  also  notwithstanding  the  said  recovery  to  be 
issue  nude  of  suffered  as  aforesaid,  the  right  of  the  said  F.  E. 
the^^^'  B.  to  her  portion,  to  be  raised  under  the  trusts  of 
JJjj^^J^^the  said  term  of  600  years,  shall  remain  in  full 
portion  unier  force,  against  any  son  or  sons,  or  other  issue 
term.  male,  of  the.  said  marriage.     But  the  same  portion 

But  the  same  shall  be,  and  shall  be  considered  as  extinguished 
tingiiishedas  ^g^^st  all  persons  who,  for  the  time  being,  shall 
ag&^  per-    \^  intitled  to  the  said  manor  and  other  heredita- 

sons  daimmff 

under  the  pre.  ments  under  the  settiement  hereby  made  thereof. 

nent  B^^  ^^  same  portion,  if  once  payable,  and  actu* 

ally  paid,  shall  not  be  liable  to  be  refunded.  Nor 
shall  the  stipulations  or  declarations  hereinbefore 
contained  preclude  the  said  F.  E.  B,  her  execu- 
tors, administrators,  or  assigns,  from  the  right  of 
having  the  said  portion  raised  at  any  time  after  the 
birth,  and  during  the  continuance  of  issue  male, 
in  the  same  manner  as  the  same  might  have  been 
raised  in  case  no  recovery  had  been  suffered,  or 
in  case  these  presents  had  -not  been  executed. 
In  witness,  &c. 
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Vses  of  a  Recovery  9  suffered  hy  a  Person  having  the  Freehold 
and  a  remote  Estate  Tail ;  confirming  prior  Estates^  and 
qfter  giving  the  former  Tenant  in  Tail  a  Power  ofappotnt" 
menty  again  limiting  the  Lands  to  him  in  tail,  akd  restoring 
the  subsequent  Estates. 

To  THE  USE,  intent,  and  purpose,  to  restore  and  To  the  u§« 
give   effect  to  the  said  estate  for  the   life  of   the  restore  the 
said  R.    Lord    C,    and  all  powers  and  privileges  ^^^^^^ 
annexed  to  that  estate^  and  To  the  tise,  intent,  and  and  all  Dowew 
purpose,    to    confirm  and   establish   all  the   other  thereto: 
uses  and  estates,  which  were,  limited  by  the  said  and  all  other 
hereinbefore  in  part  recited  indentures  of  lease, and  to  the^J^tates- 
release,  prior  to  the  estate-tail  thereby  limited  to**^* 
the  use  of  the  said  R.   Lord  C,  or  to  the  use  of 
the  heirs  of  his  body  lawfully  to  be  begotten ;  andandallpowen, 
also  to  restore  and  confirm  all  powers  and  autho- 
rities which,  under  and  by  virtue  of  the  same  in- 
dentures, are  annexed  to  such  prior  uses,  or  exer- 
cisable in  respect  thereof,  or  during  the  continu- 
ance of  the  same  uses  and  estates,  so  being  prior 
to  the  said  estate-tail  of  the  said  R,  Lord  C.     And  AoA  waliect^ 
^  from   and   after  the  determination  of  the  several      ®*^' 
uses  and  estates,  hereinbefore  limited  and  declar- 
ed, restored  or  confirmed,  and  in  the  mean  time 
subject  thereto,  and  to  such  powers  and  privileges 
as  aforesaid,  To  the  use  of,  &c.  [giving  a  general TomuAivmn 
power  of  appointment.']    And  in  default  of  such  ^^^^2^^%. 
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■ppohitocn^  direction,  limitation,  and  appointment ;  and  in 
the  mean  time,  and  until  such  direction,  limita- 
tion, and  appointment  shall  be  made  and  take 
effect;  and  from  time  to  time  subject  to  such 
estates  and  interests  as  shall  have  been  directed, 
limited,  or  appointed  by  the  said  R,  "Lord  C, 
under,  or  by  virtue  of,  and  pursuant  to  his  power 
To  the  lue  of  hereinbefore  contained  ;  then  To  the  we  of  the 
tail.  said  R,  Lord  C.  and  the  heins  <^  his  body  lawfully 

issuing.  And  from  and  after  the  determination 
of  that  estate,  and  in  the  mean  time  subject  there- 
Remainder,  to ;  To  siLch  tisesj  upon  such  trusts,  and  for  such 
u^]^B2^^iif tents  and  purposes,  and  under  and  subject  to 
to^?**"*^^  such  powers,  provisoes,  limitations,  declarations, 
ttSL  and  agreements,  as  by  the   said   hereinbefore  in 

part  recited  indentures  were  limited,  expressed, 
and  declared,  of,  and  concerning  the  said  manors, 
lordships,  rectories,  advowsons,  messuages,  lands, 
tenements,  tithes,  pafts,  shares,  and  hereditaments 
by  way  of  remainder  after,  and  expectant  on,  the 
estate-tail  thereby  limited  to  the  use  of  the  said 
R.  Lord  C,  or  as  annexed  or  collateral  thereto, 
or  to  such  and  so  many  of  the  same  uses,  trusts, 
intents,  and  purposes,  powers,  provisoes,  limita- 
tions,  declarations,  and  agreements,  as  are  now 
subsisting,  and  capable  of  taking  effect ;  or  as 
near  thereto  as  the  deaths  of  parties,  the  change 
of  interests,  or  other  intervening  circumstances 
will  admit.  And  to  no  other  use,  and  upon  no 
other  trust,  nor  for  any  other  end,  intent,  or  r' 
pose,  whatsoever. 
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Deed  on  suhstiiuting  a$u>ther  Person  as  Demandant  in  the 
-  Place  of   the  intended    Denumdant  who  died  before  the 
Recovery  was  suffered*  (a) 

THIS  INDENTURE,  &c.  Between,  &c- 
\the  surviving  parties  to  the  deed  making  tenant  to 
the  prwtipe^  and  the  new  demandant.  Recite  that 
deed  shortly ;  and  the  death  of  the  intended  de- 
mandant.']  And  Whereas  no  recovery  hath 
been  yet  su£fered  of  the  manors,  &c.  and  on  that 
accQunt  it  is  become  necessary  that  in  the  reco- 
very to  be  suffered  of  those  manors,  &c.  some 
person  should  be  named  as  a  demandant  in  the 
place  or  stead  of  the  said  [intended  demandant,"] 
and  it  is  intended  to  name  the  said  as  such 

demandant.  Now  this  indenture  witness- 
ETH,  and  it  hereby  granted,  declared,  and  agreed, 
by  and  between  all  the  parties  to  these  presents, 
that  all  and  every  recovery  and  recoveries,  suffer-i 
ed,  or  to  be  suffered,  either  under  or  by  virtue, 
or  means,  or  in  consequence  of  the  said  herein- 
before mentioned  indenture  of  bargain  and  sale, 
and  in  which  the  said  is  or  shall  be  named  a 

(a)  See  the  Text,  p.  29. 


467 


▲PPEMDIX. 

s 

demandant  instead  of  the  said  shall  have  the 

same  or  the  like  force,  effect,  and  operation  in 
law  to  all  intents  and  purposes,  and  shall  enure  to 
the  same  or  the  like  uses,  intents  and  purposes, 
in  all  respects,  as  if  the  name  of  the-  said  had 
been  inserted  in  the  said  indenture  of  bai^n  and 
sale,  in  the  place  or  stead  of  the  name  of  the 
said  as  far  as  the  said  is  or  shall  be  named 
a  demandant,  in  the  place  or  stead  of  the  said 
in  any  recovery  or  recoveries  suffered,  or  to 
be  suffered,  as  aforesaid,  any  thing  in  the  same  in- 
denture contained  to  the  contrary  thereof  in  any 
wise  notwithstanding.     In  witness^  &c. 
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Demise  to  protect  against  Forfeiture,  on  suffering  a  Commoti 

Recovery. 

THIS  INDENTURE  of  four  parts,  made,  &c. 
1800:  Between  T.  H.  of,  &c.  and  J.  H.  of,  &c.'aetii0. 
of  the  first  part  ;  D.  L.  of,  &c.  and  A.  his  wife,  of 
the  second  part ;  L.  R.  of,  &c.  and  M.  his  wife 
of  the  third  part  ;  and  A.  B.  of,  &c.  of  the  fourth 
part.     Whereas  the  said  D.  L.  and  A.  his  wife,  Redtal  of 
and  L.  R.  and  M.  his  wife,  have  agreed  to  suffer  ^^^^'j;^ 
a  common  recovery  of  the  messuages,  farms,  lands,  ▼cry- 
tenements,  and  hereditaments  hereinafter  described, 
and    also  bargained    and    sold,    or    otherwise  as- 
sured, or  intended  so  to  be  :  and  the  uses  of  the  Reference  to 
same  recovery  are  to  be  declared  by  an  indenture  ^.^^^®* 
of  seven  parts,  already  prepared,  and  dated  or  to  uses  of  the  in- 

-         ,        ,  ,  in  tended  reco- 

be  dated  on  the  day  of  now  in- very, 

stant,  and  made  or  intended  to  be  made  between 
the  said  T.  H.  and  J.  H.  of  the  first  part  ;  the  said 
D.  L.  and  A.  his  wife  of  tlie  second  part ;  the  said 
L.  R.  and  M,  his  wife  of  the  third  part ;  the  Rev. 
J,  J.  of,  &c.  clerk,  of  the  fourth  part :  T.  J.  of, 
&c.  gent,  and  the  Rev.  H.  R.  of,  &c.  clerk,  of 
the  fifth  part ;  E.   B    of,  &c.  gent,  of,   the  sixth 
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part ;  and  of  the  seventh  part,  and  to  be 

executed  after  the  execution   of  these  presents; 
and  the  said  T.  H.  and  J.  H.  who  are  trustees  for 
the  said  A.  L.  are  to  join  in  making  a  tenant  to 
the  writ  of  entry  on  which  the  said  recovery  is 
That  it  IB  ex- to  be  suffered.      And   whereas   it  is  deemed 
nu^rade-    expedient  that  a  bargain  and  sale^  or  demise  for 
°^^to       y^^^>    should  be  made  of  the  said  messuages, 
tect  against    farms,   lands,    tenements,    and  hereditaments,  for 
Mature.  ^'^  th^  purpose  of  protecting  the  persons  beneficially 
intitled  to  the  same  messuages,  farms,  lands,  tene- 
ments, and  hereditaments,  Jfrom  any  claim  on  the 
ground  that  a  forfeiture  may  or  shall  be  commit- 
ted by  means  <^  such  recovery,  as  to  such  of  them 
the  said  T.  H,  J.  H,  D.  L.  and  A.  his  wife,  and 
L.  R.  and  M.  his  wife,  as  are  or  may  be  deemed 
WiTNEMKTR to  be  mere  tenants  for  life.     Now  this  inden- 
fending  pro-    TUBE  WITNESSETH,  that  for  affording  protection 
M^rt  audi    ^?^^^*  ^^y  ®^^^  claim  of  forfeiture,  and  in  consi- 
^mn  for  for-  deration  of  ten  shillings  of  lawful  money,  &c.  to 

for  nominal    ^^^^  of  them  the  said  T.  H,  J  H,  D.^  L.  and  A. 
consideration, big  ^ife,  and  L.  R.  and*  M.   his  wife,  well  and 

truly  paid  by  the  said  A.  B.  immediately  before 

the    execution    of  these    presents,     (the    receipt 

The  trustees,  whcFcof  is  hereby  acknowledged,)  The  said  T.  H. 

tSn  of'tS*"   ^^^  "^^  ^^  (^"  ^^^  nomination,  and  at  the  instance 

owners,)  and  request,  and  by  the  direction  and  appoint- 
ment, of  the  said  D.  L.  and  A.  his  wife,  and  L.  R. 
and  M.  his  wife,  testified  by  their  severally  exe- 

and  also  the   cuting  these  presents,)    And  also  the  said  D.  L. 

owners,         and  A.  his  wife,  and  L.  R.  and  M.  his  wife,  have^ 

ffrant  &cto  ^^^  ^^^^  ^^^  every  of  them  AaM,  granted,  bar* 

a  trustee,       gained^  sold,  and  demised,  and  by  these  presents 

dOi  and  each  and  every  of  them  doth^  grant,  bar* 
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gain,  sell,  and  demise,  to  the  said  A.  B,  his  execu- 
tors, administrators,  and  assigns  All,  &c.  [j^^<^^^  Reversion 
as  in  release]^     And  the  reversion  and  reversions,  &c 
remainder  aiKl  remainders,  yearly  and  other  rents 
of  the  said  messuages,   farms,    lands,  tenements, 
and  hereditaments,    hereby   bargained,     sold  and 
demised,  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their,  and  every  of  their 
ri^ts,  members,  and  appurtenances,  and  all  rent 
charges   payable  thereout    or  charged  thereupon. 
To  HAVE  AND  TO  HOLD  the  Said  messuages,  farms^  ^^2«  for^ 
lands,  tenements,  rent-charges,  hereditaments,  and  loo  yean. 
all  and  singular  other   the   premises   hereby  bar- 
gained, sold,  and  demised,  or  otherwise  assured, 
or  intended  so  to  be,  and  every  part  and  parcel  of 
the  same,   with  their  and   every  of  their  rights, 
members,  and  appurtenances,  unto  the  said  A  •  B, 
his  executors,   s^ministrators,     and  assigns,  from 
the  day  next  before  the  day  of  the  date  of  these 
presents  for  and  during  the  term  or  time  of  one 
hundred  years,  thence  next  ensuing,  and  fully  to 
be  complete  and  ended,   if  the  estates  and  inter- ^  the  e^*« 
ests  of  the  said  A.  L,  L.  R.  and  M.  his  wife,  or ^laUio  long 
any  or  either  of  them  in  the  same  premises  respec-"*"^^®' 
tively,  shall  so  long  continue:   Nevertheless  onlyprotocLn 
by  way  of  protection  against  any  forfeiture,  to  bej^^  ^'^'^ 
claimed  by  reason  or  means  of  any    recovery  or 
recoveries  to  be  suffered  as  aforesaid,  and  for  that 
purpose  to  be  held  from  time  to  time  In  trust  for  and  in  trust 
the  person  or  persons  who  for  the  time  being,  and  entitled  under 
from  time  to  time  shall  be  entitled  to  the  said  nies-^^^^^^. 
suages,  farms,  lands,  tenements,  and  hereditaments,  recovery, 
according  to  the  uses,   trusts,    ends,  intents,  and 
purposes,    powers,     provisoes,    declarations,    and 
agreements,  contained,  or  to  be  contained  in  the 

VOL.    I.  K   K 
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said  indenture  dated  or  to  be  dated  on  the 
day  of  now  instant,  and  U>  be.  thereby  declared 
of  the  same  messuages,  farms,  lands,  tenements, 
and  hereditaments;  without  any  prejudice  of 
eviction,  at  law  or  in  equity,  by  reason  or  on  ac» 
count  of  any  forfeiture  which  can,  shall,  or  may 
be  claimed  by  reason  of  the  recovery  or  recoveries 
agreed  to  be  suffered  as  aforesaid.  And  upon  do 
other  trust,  and  for  no  other  end,  intent,  or  pur- 
pose whatsoever.    In  witness^  &ce. 
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V 


FORM  XIX. 


Another  Demise  of  divers  Messuages,  S^c.  previous  to  suffer-^ 
ing  a  Recover i/f  fbr  the  Purpose  of  protecting  against 
Forfeiture. 

THIS  INDENTURE  made,  &c.    1806.     Be- 
Tw,££N  J.  T.  of,  &€•  of  the  one  part;  and  A.  B.faetiw, 
of,  &c.  of  the  other  part.     Wh  ere  a  s  the  said  J.  T.  R=?"al  of 

_  .  desire  to  8ll^• 

IS  desirous  of  suffering  a  common  recovery  of  theferaxeooverjj 
messuages,  lands,    tenements,   and    hereditaments 
hereinafter  described,  and  also  bargained  and  sold, 
or  demised,  or  otherwise  assured,  or   intended  so 
to   be;  and  it  is  deemed  advisable  or  expedient, «n^at»t"» 
that  a  bargain  and  sale,  or  demise  for  years,  should  make  a  de- 
be  made  of  the  same  messuages,  &c.  for  the  pur-"^Jj^^®^ 
pose   of  protecting  the  said  J.  T.  and  his  assigns,  apin^J  "y 
from  any  claim  on  the  ground  that  a  forfeiture  fettuxe. 
may  or  shall  be  committed  by  the  said  J.  T.  by 
means  of  the  recovery  or  recoveries  intended  to 
be  suffered  by  him,  and  on   account  of  his  being 
considered  as  tenant  for  life  only  of  the  same  he- 
reditaments.     Now  THIS    INDENTURE  WITNESS- Witwesseth 

ETH  that  for  affording  protection  against  any  such^^y^^'p^ 
forfeiture,  and.  in  consideration  of  ten  shillings  oftection  ijgiaingi 
lawful  money,  &c.  to  the  said  J.  T.  well  and  truly  ture,  and  for 
paid  by  the  said  A.  B.  immediately  before  the^^^J^^ 
execution  of  these  presents,   (the  receipt  whereof 
is  hereby  acknowledged,)    The  said   J.  T.  hath^^^^g^ 
granted,   bargained,  sold,    and  demised,     and  by  to  a.  k 
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these  presents  doth  grant,  bargain,  sell,  and  demise, 
unto  die  said  A.  B,  his  executors,  administratorst 
All  the  mes-.  and  assigns.  All  the  messuages,  lands,  tene- 
d^^  by%  nients,  and  hereditaments,  situate,  standing,  lying, 
wiU  referred  ^nd  being  in  the  several  parishes  of  W,  W, 
T,  and  D.  in  the  counties  of  S.  and  W,  or  else- 
where within  this  realm,  which  by  the  last  will 
and  testament  erf  R»  T,  erf  W.  in  the  county  of 
S.  gentleman,  deceased,  were  given  and  devised 
unto  C.  N.  the  alder,  of  W.  aforesaid,  T.  W.  of 
H.  in  the  parish  <rf  S,  in  the  county  of  S.  or  W. 
or  one  of  them,  yeoman,  R.  T.  of  B.  in  the  county 
of  W.  toy-maker,  and  R»  W.  of  W.  in  the  said 
county  of  S,  and  to  the  survivors  and  survives 
of  them,  and  the  heirs,  executors,  and  adminis* 
trators  of  such  survivor,  in  trust,  and  for  such 
uses,  ends,  intents,  and  purposes,  as  are  in  the 
said  will  expressed  and  declared,  and  every  part 
and  parcel  of  the  same.  Which  said  will  bears 
date  on  or  about  the  3d  day  erf  September,  in  the 
year  178 1,  and  was  duly  proved  in  the 
court  of  on  or  about  the  day  of 

And  all  houses,  &c.  [general  words].  And  the 
Habevbum  reversion,  Sec.  [as  in  other  deeds']^  To  have  and 
K^y^ra^if  ^^  HOLD  the  said  mcssuagcs,  lands,  tenements, 
the  grantor  and  hereditaments,  and  all  and  sinsnilar  other  the 
Mve,  premises  hereby  bargained,   sold,  and  demised,  or 

otherwise  assured,  or  intended  so  to  be,  and  eveiy 
part  and  parcel  of  the  same,  with  their  and  every  * 
of  their  rights,  members,  and  appurtenances,  unto 
the  said  A.  B,  his  executors,  administrators,  and 
assigns,  from  the  day  next  before  the  day  of  the 
date  of  these  presents,  for  and  during  the  term  or 
time  of  one  hundred  years  thence  next  ^isuing, 
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and  fully  to  be  complete  and  ended,   if  the  said 
J.  T.  shall  so  long  live:  Nevertheless  only  by  way^y^^y^ 
of  protection  against  any  forfeiture  to  be  claimed  againBt  for- . 
by  reason  or  means  of  any  recovery  or  recoveries  ^^"^' 
to  be  suffered  by  the  said  J.  T. ;  and  for  that  pur- 
pose to  be  held,  In  trust  for  the  said  J,  T,  and  and  m  trust 
his  assigns,   without   any  prejudice  or    eviction,  ^^     *'^*°* 
by  reason  or  on  account  of  any  forfeiture  which 
can,  shall,  or  may  be  claimed,  by  reason  of  any 
recovery  or  recoveries  to  be  suffered  of  the  same 
messuages,   lands,   tenements,  and  hereditaments, 
by  the  said  J«  T«     And  upon  no  other  trust,  nor 
for  any  other  end,  intent,  or  purpose  whatsoever* 
In  witness^  &c. 
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FORM  XX. 


Habendum  creating  Uses  for  a  Term  to  protect  agaimt  For* 
feiture;  Remainder  to  a  Tenant  for  svffertMg  a  Recovery* 

HABBKDUMto     "^^  HAVE  AND  TO  HOLD  the  Said  messus^es,  &c. 
s.  A.  hu  heirt mito  the  said  S.  A.  his  heirs  and  assises,   To  the 

wad  assigns*  . 

To  the  use  of  ^^^'   ^^-   ^^^^  ^^  ^^   ^7'    ^^    ^^^   '^^   ^^  ^^   ^^ 

-^B.  for  100  A.  B.  his  executors,  administrators,  and  assigns, 

gxBDtor  shall  from  the  day  next  before  the  day  of  the  date  of 

so  ng  MYe.    ijjggg  presents,  for  and  during  the  term  or  time  of 

100  years,   thence  next  ensuing,    and  fully  to  be 

complete  and  ended,  if  the  said   C.  A.  shall  so 

In  trust  fiir     ^^^E  ^^^^*     Nevertheless  in  trust  only  for  the  bene^ 
*^.P^°»     fit  of  the  person   or  persons,   who,   for  the  time 
the  uses  after  being,  shall  by  virtue  of  the  uses  hereinafter  de- 
^^^"^       clared,  be  seised  of,    or  intitled  to^  the  reversion 
or  remainder  of  the  same  moiety  of  the  same  mes- 
suages and  hereditaments,  expectant  on  the  deter- 
XUmamder^     mination  of  the  said  term  of  100  years.     And  from 
and  after  the  expiration  or  other  sooner  determi^ 
nation  of  the  said  term  of  100  years,  determinable 
s.  A.  his        as  aforesaid,  and  in  the  mean  time  subject  thereto, 
JJj'^^^and  to  the  trusts  of  the  same  term,  To  the  use  of 
him  tenant  to  the  said   S.   A.  his  heirs  and  assigns,    To   the 

uie  DEBciiie> 

ft&  INTENT,  &C. 
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FORM  XXI. 


PABTIEft. 


Demise  for  a  Term,  tOs  operate  by  Estoppel^  and  in  trust 
to  attend  the  Inheritance;  and  Covenant  to  levy  a  Fine 
Sur  Concesseruntf  in  Confirmation  of  the  Term^  and  to 
suffer  a  Common  Recovery. 

This  Indenture  of  three  parts  made  the  day 
of  in  the  47th  year,  &c.  1807.     Between 

W.  B.  of,  &c.  R.  B.  of,  &c.  H.  B.  of,  &q.  and 
M.  B.  of,  &c.  of  the  first  part ;  1,.  C.  of  &c,  of  the 
second  part ;  and  J.  B.  of,  .&c.  of  the  third  part. 
WITNESSETH  that  in  pursuance  and  performance ^'^Jf»"?'^H 
of  an  agreement  in  this  behalf;  and  for  the  pur-ing  all  present 
pose  of  binding  all  present  and  future  estates  and  ^^'^the 
interests,  which  the  sstid  W.  B,  R.   B,  H.  B,  andvendors, 
M.  B,  respectively,  or  any  of  then),  haye  in  the 
hereby,  or  hereby  intended  to  be,  demised  moiety, 
of  and  in  the  messuages,  lands,  and  hereditaments, 
hereinafter  described;  and  in  consideration  of  10«. andfornomi- 
of  lawful  money,  current  in  Great  Britain,  to  theSon,^"" 
said  W.  B,  R.  B,  H.  B,  and  M.  B,  well  apd  truly 
paid  by  the  said    J.    P,    immediately  before  tlie 
execution  of  these  presents,  (The  receipt  whereof 
is   hereby    acknowledged,)    They  the  said  W.  B,^^^^^ 
R.  B,  H.  B,  and  M.  B,  (on  the  nominatiqn,   at  of  the  pur- 
the  request,  and  by  the  direction  and  appointment         ^ 
of  the  said  J,  C,  testified  by  his  executing  these 
presents)  have,   and  each  and  every  of  them  hath  grant,  &&  io 
granted,  bargained,   sold,   demised,   and   to  farm  '  ' 
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FAKCEL8, 


Habendum 
to  J.  P.  for 
1000  years, 
Sant  vHUte, 


At  a  pepper- 
com  rent. 


Declara- 
tion that  the 
term  is  limit- 
ed. 


In  trust  for 
tfaepurdusec 


letten,  And  by  these  presents  do,  and  each  and 
every  of  them  doth,  grant,  bargain,  sell,  demise, 
and  to  farm  let  unto  the  said  J.  P,  his  executors, 
administrators,  and  assigns,  All  that  undivided 
moiety,  or  equal  half  part,  (the  whole  into  two 
equal  parts  to  be  divided,)  of  them  the  said  W.  B, 
R.  B,  H.  B,  and  M.  B,  the  younger,  or  of  M.  B. 
their  mother,  or  of  some  or  one  of  them,  of  and  in 
a//,  &c.  [^Parceis]  And  also  of  and  in  all  houses, 
&c.  To  HAV£  AND  TO  HOLD  the  Said  hereby, 
or  hereby  intended  to  be  demised  moiety,  of  and  in 
the  said  messuage,  lands,  and  hereditaments  herein- 
before described,  and  every  part  and  parcel  of  the 
same,  and  of  and  in  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  the  said  J.  P, 
his  executors,  administrators,  and  assigns,  from 
the  day  next  before  the  day  of  the  date  of  these 
presents,  for  and  during  the  term  or  time  of  1000 
years,  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended,  without  impeachment  of  or  for 
any  manner  of  waste  ;  Upon  the  trusts^  neverthe- 
less, and  for  the  ends,  intents,  and  purposes,  here- 
inafter mentioned,  expressed,  and  declared,  of  and 
concerning  the  same.  Yielding  and  paying 
for  the  said  demised  premises,  yearly  and  every 
year  during  the  said  term,  the  rent  of  a  pepper- 
corn, if  the  same  rent  shall  be  lawfully  demanded. 
And  it  is  hereby  directed,  declared,  and 
agreed,  by  and  between  the  parties  to  these  pre- 
sents, as  fer  as  they  respectively  are  interested, 
that  the  said  term  of  1000  years,  hereby  demised 
to  the  said  J.  P,  his  executors,  administrators,  and 
assigns,  is  so  demised  to  him  and  them,  In  trust 
for  the  said  J.  C,  his  heirs  and  assigns,  and'  to 
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attend  the  inheritance  of  the  said  moiety  of  and  his  hdw  and 
in  the  said  messuage,  lands,  and  hereditaments,  ^^^  in^ 
hereinbefore  described,  as  the  same  moiety  hath^^*^^?^ 

^  conveyed  to 

been  conveyed  and  assured,  or  is  contracted,  and  him  by  the 
agreed  to  be  conveyed  and  assured,  by  the  said^*'^  **"' 
W.  B,  R.  B,  H.  B,  and  M.  B.  and  the  said  M.  B. 
their  mother,  to  the  use  of  the  said  J.  C,  his  heirs, 
appointees  and  assigns*     An  d  each  and  every  of  ^ov»kant  by 

.  the  y enaoiBy 

them,  the  said  W.  B,  R.  B,  H.  B,  and  M.  B, party  severaUy. 
hereto,  severally,  separate,    and    apart  from    the 
others  of  them,  doth  hereby,  for  himself  and  her- 
self respectively,  and  his  and  her  respective  heirs, 
executors,  and  administrators,  and  as  to  and  con- 
ceming  only  the  acts,  deeds,  and  defaults  of  him- 
self and  herself  respectively,  and  his   and  her  re- 
spective heirs,  covenant  and  agree  with   the  said 
J.  C.  his  heirs  and  assigns,  in  manner  following, 
that  is  to  say,  That  they,  the  said  W.  B,  R.  B,  To  levy  a  fine 
H.  B,  and  M-  B,  party  hereto,  or  their  heirs,  shall  JJJj^t^^i^ 
and  will,  at  their  own   proper  costs,  and  charges,  y^'\^"  ^J?- 
in  or  as  of  Trinity  term  now  last  past,  or  before  the  present 
the   end  of  Michaelmas  term  now  next  ensuing, 
acknowledge  and   levy   unto   the  said  J.    P,  his 
executors,  administrators,  and  assigns,   before  his 
majesty's  justices  of  the  court  of  Common  Pleas 
at  Westminster,  one  or  more  fines  or  fines   Sur 
Concesserunt,  with  proclamations  to  be  thereupon 
had  and  made,  according  to  the  form  of  the  statutes 
in  that  case  made  and  provided,  and  the  usual  course 
of  fines  in  such  cases   used,  of  the  said  hereby, 
or  hereby   intended  to  be  demised,    or  otherwise 
assured,  moiety,  of  and  in  the  messuage,  lands,, 
and    hereditaments,    hereinbefore  described,   with 
the   appurtenances,  and    thereby  grant  the  same 


479  APPENDIX. 

moiety  of  and  in  the  same  messuage,  lan^s,  and 
hereditaments,  for  a  term  of  1000  years,  to  com* 
mence  and  be  computed  from  the  day  next  be- 
fore  the  day  of  the  date  of  these  presents,  To  the 
intent  that  the  same  fine  may  be  a  confirmation 
of  these  presents,  and  of  the  term  hereby  granted, 
Ai^d  to  suffer  Or  intended  so  to  be.  And  also  that  they,  the 
Jei^rt!^''"  said  W.  B,  R.  B,  H,  B,  and  M.  B,  party  hereto, or 
their  heirs,  when  thereunto  requested  by  the  said 
J.  C,  his  heirs,  appointees,  or  assigns,  and  with 
his  or  their  concurrence,  as  far  as  such  concur- 
rence shall  be  necessary,  shall  or  will  suffer,  or 
cause  to  be  suffered,  a  common  recovery,  or  com- 
mon recoveries,  of  the  hereby,  or  hereby  intended 
to  be,  demised  moiety,  of  and  in  tiie  messuagie, 
lands,  and  hereditaments,  hereinbefore  described; 
and  by  the  same  common  recovery  or  common 
recoveries,  and  by  a  deed  declaring  the  uses  there- 
of, shall  and  will  convey,  settle,  and  assure,  the 
same  moiety  of  and  in  the  same  messuage,  lands, 
and  hereditaments,  to  the  use  of  the  said  J.  C, 
his  heirs,  appointees  or  assigns,  or  to  such  uses, 
upon  such  trusts,  and  for  such  ends,  intents,  and 
purposes,  as  he  or  they  shall  direct  or  appoint, 
free  and  clear  from  all  charges  and  incum- 
brances, to  be  in  the  mean  time  committed  or 
suffered  by  the  said  W.  B,  R.  B,  H.  B,  and 
M,  B.  party  hereto,  or  any  or  either  of  them, 
or  their,  or  any  or  either  of  their,  heirs,  or  by 
any  person  or  persons  whomsoever,  claiming  or 
to  claim  by,  through,  from,  under,  or  in  trust  for 
them,  or  any  or  either  of  them,  other  than  and  ex- 
cept the  said  term  of  1000  years,  and  the  fine  to  h« 
Jevied  in  confirmation  thereof.     In  witness^  &c. 
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FORM  XXII. 


The  £100,000  Clause;  being  a  Clause  in  a  Recovery 
Deed  io  cease  the  Estate  limited  hy  a  Tenrnnt  Jbr  LifCf  for 
the  Purpose  of  assisting  a  Tenant  in  Tail  in  suffering  a 
Recovery, 

The  Object  of  this  Clause  is  in  most  cases  to  prevent  a 
Merger  of  the  Estate  for  Life  in  the  Ownership  under  the 
Estate  Tail :  and  to  revive  the  Estate  for  Life,  and  all 
Powers  annexed  thereto  (a).  This  object  is  in  most  cases 
better  attained  by  the  Limitation  of  an  Estate  for  the  joint 
Lives. 

PROVIDED  ALWAYS,  and  these  presents 
are  upon  this  express  condition,  that  if  the  said 
his  executors,  or  administrators,  shall  not,  on 
the  day  of  well  and  truly  pay,  or  cause  to 
be  paid,  to  the  said  or  her  assigns,  the  full  sum 
of  ^100,000  of  lawful  money  of  tlie  united  king- 
dom of  Great  Britain  and  Ireland,  current  in 
Great  Britain  ;  then  the  grant,  bargain,  and  sale, 
or  other  assurance,  hereby  made  to  the  said 
and  his  heirs,  during  the  life  of  the  said  [or 
"  during  the  joint  lives  of  the  said  and  '^] 
shall  cease  and  be  void  to  all  intents  and  purposes, 
so  that  the  estate  of  the  said  may  be  dis- 

charged of  and  from  the  limitation  hereby  made 
for  the  life  [or  *'  joint  lives'*]  of  the  said  — . 

(a)  See  the  Text.  p.  109« 
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FORM  XXIII. 


GENERAL  FORM  OF  CLAUSE. 


— _  *  _ 

Declaratory  of  the  Intention  and  Agreement  to  suffer  a 
common  Recovery^  and  declare  the  Uses  thereof  with  some 
of  the  more  ordinary  Variations^  For  other  variations, 
see  the  expropriate  Forms. 

TotJieinteTit^     TO  THE  INTENT  that  the  said 
tee  may  be     may  be  tenant  of  the  freehold  of  the  said 
m^pe  fo?*  hereby  released  or  otherwise  assured,  or  intended 
iuffenng  a     so  to  be,  and  every  part  and  parcel  of  the  same, 

common  reco-     .  i       i     .        .1  ^  1 

very.  With  their  rights,    members,    and   appurtenances, 

to  the  end^  that  one  or  more  good  and  perfect 
common  recovery  or  recoveries,  with  double 
voucher,   may   be   had  and   suffered  of  the  same 

Modeofsuf.  hereditaments.      Andfov    that    purpose,     it    is 

lerinflT  the  re* 

covery  pre-    hereby  directed,     declared,   and  agreed,     by  and 

*^  b€{tvveen   all   the    said   parties  to    these  presents, 

as  far  as  they  respectively  are  interested,  that  the 

said  shall  permit  and  suffer  the  said 

or  some  other  person  or  persons,  at 
the  costs  and   charge   in   all    things   of   the  said 

his  heirs,  executors,  or  administra- 
tors, at  any  time  or  times  hereafter  to  sue  forth 
and  prosecute  against  him,  the  said 
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(a)    out  of  his  majesty's  high    court    of  Chan- 
cery (6)    one    or    more    writ   or  writs   of  entry 
tut  disseisin  en  le    post^    returnable  before  his 
majesty's  justices  of  the  court  of  Common  Pleas, 
at  Westminster ;  and  thereby  demand  of  the  said 
the        and  premisles  hereby  released,  or  other* 
wise  assured,  or  intended  so  to  be,  with  their,  and 
every  of  their  rights,  members,  and  appurtenances 
(<?),   by  the  names  and  descriptions  of 
or  by  such  other  apt,  good,  sufficient,  and  proper 
names,  number  of  messuages,   and  acres,  quanti- 
ties, qualities,  and  other  descriptions,  as  shall  be[ 
deemed  necessary,  proper,  sufficient,  and  requisite 
to  comprise  the  same  {d) .     And  that  the  said 


(a)  When  the  lands  are  in  any 
of  the  Welsh  counttes."]  One 
or  more  writ  or  writs  of  quod 
ei  deforceatj  in  the  nature  of 
a  writ  or  writ  of  entry  sur 
disseisin  en  le  post^  and  to  be 
returnable  before  his  majesty's 
justice  or  justices  for  the  said 
county  of  — • 

When  the  lands  are  in  the 
eountjf  palatine  of  Chester.^ 
Out  of  bis  majesty's  court  of 
Exchequer  at  Chester,  one  or 
more  writ  or  writs  of  entry ,  sur 
disseisin  en  le  post^  returnable 
before  his  majesty's  justice  or 
justices  of  Chester. 

When  the  lands  are  in  the 
county  palatine  of  lyurham^ 
Out  of  the  court  of  chanceij 
at  Durham,  one  or  more  writ 
or  writs  of  entry,  sur  disseisin 
en  le  post^  retnrnable  before 
the  justices  of  the  court  of 
Pleas,  at  Durham. 

When  the  lands  are  in  the 
county  palatine  of  LaneasterA 
Out  of  his  majesty's  court  oi 
Chancery  for  the  county  pala- 
tine of  Lancaster,  one  dr  more 


writ  or  writs  of  entryi  sur  dis" 
seisin  en  le  post^  returnable 
before  his  majesty's  justices  of 
Assize  for  the  same  county 
palatine. 

{b]  When  the  lands  lie  in 
two  or  more  countiesS\  Two 
or  more  writs,  &c.;  and  by 
one  of  the  said  writs  demand 
of  the  said  the   said 

situate  in  the  baid 
county  of  by  the  names 
and  descriptions  of  ; 

and  by  the  other  of  the  said 
writs    demand    of  the    said 
y  the  said  situate 

in  the  said  county  of  » 

by  the  nam^  and  descriptions 
of  — . 

(c)  Sometimes  the  descrip- 
tion is  omitted. 

(d)  As  to  lands  in  Wales.^ 
And  shall  make  protestation 
to  pursue  the  said  writ  or 
writs  in  the  nature  of  a  writ  or 
writs  of  entry,  9ur  desseistnen 
le  post  at  die  common  law, 
according  to  the  statute  in 
that  behalf. 
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shall  in  iw  ows  peison,  or  by  his  attorney  or  aU 
tornies,  lawfully  auliioriaQd  in  that  behalf,  appear 
to  the  same  writ  or  writs^  and  (e)  vouch  to  warranty 
the  said  And  that  the  said 

shall  in  his  own  person  or  by  his  attorney  or  at- 
tomies,  lawfully  authorised  in  that  behalf,  appear 
gratis,  and  freely  enter  into  the  warranty  of  the 
said  ;   and  taking  the  same  upon  himself, 

vouch  over  to  warranty  the  common  vouchee  of 
the  said  court  of  (/)  Common  Pleas  for  the  time 
being ;  who  shall  appear  gratis,  and  freely  enter 
into  the  warranty  of  the  said  and  after  impar- 

lance make  default.     So  that  judgment  may  be 
]  given  upon  the  said  writ  or  writs,  and  every  ot 
them,  or  the  said  or  other  demandant  or 

demandants,  to  recover  all  and  singular  the  said 
hereby  released,  or  otherwise-  assured,  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  rights, 
members,'  and  appurtenances,  by  such  names, 
quantities,  qualities,  and  other  descriptions  as 
aforesaid,(^)  against  the  said  ;  and  for  the  said 


{e)  When  the  Recovery  is  to 
be  with  treble  voucher,  the 
form  may  be  to  this  effect.'^ 
Vouch  to  warranty  the  said 
[first  vouchee-']  And  he 
shall,  ill  his  own  person,  or 
by  his  attorney  or  attornies 
lawfully  authorised  in  that 
behalf,  appear  gratis,  und 
freely  enter  into  tne  warranty 
of  the  said  [fenonfl  ;  and 
taking  the  same  on  himself, 
vouch  to  warranty  the  said 
[second  vouchee].  And  the 
said  [second  vosichee"]  shall,  in 
lus  own  person,  or  by  his  at- 


torney or  attornies  lawfully 
authorised  in  that  behalf,  ap- 
pear gratis,  and  freely  enter 
mto  the  warranty  of  the  said 
[firtt  vouchee] ;  and  taking 
tne  same  on  himself  vouch  over 
to  warranty  the  common 
vouchee,  &c. 

(y)  Great  session,  or 
Pleas,  or  of  the  said   county 
palatine. 

r)  When  with  treble  vouch" 
Against  the  said  [tenasU]; 
for  the  said  [tenant]  to 
recover  in  value  against  the 
said  (Jirst  vouchee]  ;  and  for 


I 
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to  recover  in  value  against  the  said 
and  for  the  said  to  recover  in  value  against 

the  common  vouchee  as  is  usual  in  such  cases. 
And  that  upon  all  and  every  recovery  and  reco- 
veries to  be  suffered  as  aforesaid,  execution  may 
be  sued  and  prosecuted  by,  and  seisin  had,  taken* 
and  delivered  unto  the  said  or  other  de- 

mandant or  demandants,  accordingly.  And  that 
every  other  act  or  thing  needful,  requisite,  or 
proper,  to  be  done  or  executed  for  the  purpose  of 
suffering  and  perfecting  a  common  recovery  or 
recoveries  of  the  said  hereby  released  or 

otherwise  assured  or  intended  so  to  be,  veith  dou- 
ble, treble,  or  other  voucher  to  dock  the  estate- 
tail  of  the  said  of  and  in  the  same 

and  all  reversions  and  remainders  over 
and  expectant  upon  the  same  estate-tail  [h)  may  be  [    485    ] 
made,   done,  and  executed.    And  by  way  of  di-^"^^^^°  ***** 

•'  •'  recovery 

rection  and  declaration,  and  not  of  covenant,  it  shall  be  ml^ 
is  hereby  granted,  declared,  and  agreed,  by  and  ^'^'^^ 
between  the  said  parties  to  these  presents,  as  for 
as  they  respectively  arc  interested,  and  they 
hereby  for  themselves  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  exe* 
cutors,  and  administrators,  consent  and'  agree 
according  to  their  respective  estates,  rights,  and 
interests  in  the  premises,  that  the  recovery  («) 
hereby  agreed  to  be  suffered  shall  be  suffered  and 

the  said  [Jir**  vouchee]  to  re-  extinguish  dower  or  convey,"] 

cover    in    value    against   the  And  to  extinguish  the  dower^ 

■aid     [second  vouchee]  ;    and  n|^ht  or  title  of  dower,  of  the 

for  the  said  [second  vouchee]  said          and  to  pass  the  seve- 

to  recover  in  value  against  the  ral  estates  of  the  said        and 

common  voachee,  &c.  his  wife  of  and  in,  &c« 

(A)    When  parties  join    to  (i)  Or  recoveriev. 
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and  tbat  par-  perfected    with  all   possible  dispatch ;    and   that 
S^cttLreto.  they  respectively    and  their  respective    heirs   on 
their  respective  parts  will   use  ^ir    utmost  en- 
deavours to  give  effect  to  the  same  recovery  (t)  and 
also  to  these  presents,  and  the  grant,  release,  con- 
Dkcla&a-     firmation  or  other  assurance  hereby  made.     And 

TioK  that  -^  1     1        ■■ 

after  judgw       IT    IS    HEREBY    FURTHER  DIRECTED,    declared, 

ment  ob-      ^^^  agreed,  by  and  between  all  the   parties  to 
these    presents  as  £ur  as   they  respectively  have 
any  right,  title,  or  interest  in  the  premises,   that 
immediately  upon    and  after    judment  obtained, 
and  seisin  had  and  taken  upon  such  recovery  or 
the  lecorery,  i^ecoveries  as  aforesaid,  the  recovery  or  recoveries  so 
as  aforesaid,  or  in  any  other  manner,  or  at  any  other 
the  leaae  for    time  or  times  to  be  suffered :  and  also  the  baigam 
*  ^®^'         and  sale  for  a  year,  bearing  date  on  the  day  next 
^^F«»«°*     before  the  day  of  the  date  of  these  presents :   and 
also  these  presents,    and    the   assurance   het^y 
g|J^/|g^*^   made ;   and  all  and  every  other  fine  and  fines,  reco- 
r    486    l^^V  ^^^  recoveries,  and  other  assurances  whatso- 
ever at  any  time  or  times  heretofore,  and  to  be  at 
any  time,  and  from  time  to  time  hereafter,  had, 
made,  done,  levied,  suffered,  executed,  and  perfect- 
ed, of  or  concerning  all  or  any  part  of  the  said 
hereby  released,  or  otherwise  assured,  or  intended 
so  to  be,  either  by  themselves   solely  and  al<Hie, 
or  jointly  and  together    with    any    other  lands, 
tenements,  or  hereditaments  (Ar),   by  or  between 
all  and  every  or  any  or  either  of  the  persons  who 
are  parties  to  these  presents,  or  to  which  they,  or 
any  or  either  of  them  is,  are,  or  shall,  or  may  be 

(i)  Or  recoveries.  ther   with  any  other  part  of 

(k)    When     an     undivided    the  same. 
^Aare.]  Or  jointly  and   toge- 
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parties    or    privies,  or     a    party  or  privy,  shall^ 
as  to   all   the   said    parties    to   these   presents  re-^ 
spectively,   so  far  as  they  respectively    can   lavir-» 
fully,  or  rightfully  direct   the  uses  of  the  same 
fine    and    fines,    common   recovery    and    recove- 
ries, and  other  assurances,  be  and  enure,  and  be shal^ enure; 
adjudged,  expounded,  deemed,  decreed,  and  taken 
to  be  and  enure,  and  that  the  same  was  and  were 
meant  and  intended,  and  is    and  are  hereby  di^ 
rected   and  declared  to  be  and  eiiure ;    and  also  And  that  aim 
that  the  person  or  persons  to  whom  the  said  fine  ^Ihan  ^ 
or  fines,  common  recovery  or  recoveries,  and  other  ^^^^  ""•^ 
assurances  respectively    have   or   hath    been,     or 
shall   or  may  be  levied,  suffered,  made,  and   exe- 
cuted, shall  stand  and  be  seised,  (/)  As  to^  for,  and  Aa  to  tbe 
concerning  the  said  hereby  released,  or^^*^^*^* 

otherwise  assured,  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same  with  the  appurtenances. 
To  theus€y  &c.  .     Touies^te 

(I)  This  clause  of  qualificatiou  should  never  be  omitted* 


VOL.    I.  h  h 
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XXIV. 


A  more  ooncttf  Form  qf  a  Deciaratum  wad  Agreement  Ir 

suffer  a  Common  Recovery. 

TO  THE  INTENT  that  the  said        may  be 
tenant  of   the  freehold  of    the  said  hereby 

released  or  otherwise  assured  or  intended  so  to  be, 
with  the  appurtenances,  to  the  end  that  one  or 
more  common  recovery  or  recoveries  with  double 
voucher  may  forthwith,  and  at  the  costs  and 
charges  of  the  said  be  had  and  suffered  of 

the  same  premises,  by  the  names  and  descriptions 
of  upon  a  Writ  or  writs  of  entry  sur  die- 

seism  en  le  posi^  in  which  the  said  shall  be 

demandant  against  the  said  ,  who  shall  vouch 
to  warranty  the  said  ,  who  shall  vouch  the 

common  vouchee,  as  is  usual  in  such  cases.  So 
that  judgment  may  be  given  for  the  said  to 

recover  the  said  hereby  released,   or  other- 

wise assured,  or  intended  so  to  be,  against  the 
said  ;  and  for  the  said  to  recover  in  value 
against  the  said  ;  and  for  the  said  to  re- 
cover in  value  against  the  common  vouchee.  And 
so  that  execution  may  be  awarded,  and  seisin 
taken,  upon  the  recovery  or  recoveries  to  be  suf 
fered  as  aforesaid,  according  to  the  usual  form  o 
common  recoveries  used  in  like  cases. 
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FORM  XXV. 


Shiort  Declaration  of  Uses* 

AND  it  is  hereby  directed,  declared,  and  agreed, 
Jbj  and  between  the  parties^  to  these  presents,  aa 
iar  as  they  respectively  are  interested,  that  after 
thfe  recovery  or  recoveries  hereby  agreed  to  be 
suffered,  shall  be  suffered,  as  aforesaid,  or  in  any 
other  manner,  the  same  recovery  or  recoveries, 
and  all  fines  levied  and  to  be  levied,  and  recoveries 
fiufiered,  and  to  be  suffered,  of  the  said  here- 
inbefore mentioned  and  intended  to  be  hereby  re- 
leased, or  any  of  them,  either  alone  or  jointly  with 
any  other  lands  and  hereditaments,  shall^  cls  tOj 
and     concerning    the  hereinbefore    released 

with  the  appurtenances,  operate,  and  enure,  To  the 
use  of  the  said  her  heirs  and  assigns  for  ever. 


L  1^  9 
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:form  XXVI. 


iHode  of  framing  a  Recovery  Deed  when  the  Uses  ef  ike 
Recovery  are  declared  in  that  part  which  contains  the  Con-' 
veyance  of  the  Estate. 

The  object  of  this  form  was  to  vest  the  legal  estate  in  the 
owner f  during  the  interval  between  the  date  of  the  recovery 
deed 9  and  the  time  ^suffering  the  recovery.  Consequently  all 
mortgages,  Sfc,  before  the  recovery  will  operate  on  the  legai 
estate, 

« 

HABEVBUMto     To  HOLD,  &c,  untD  the  said  Sir  J.  R.  aod  hm 

the  grantee  in  j^jj^        T^  the  ^^^^  ^^    (£^   ^,)   To  the  USB  oi  ^ 

To  the  use  of  said  C.  D«  and  im  assigm,  ibr   and  daring  the 

CD.  for  johit  j^i^^  ^^j^j^l  y^^  ^  ^^  ^^^  gj^  j    j^  ^j  ^     jj    .. 

end  for  the  purposes  and  to  Ae  intent^  only,  heto- 
(nafter  expressed  and  declared  of  toid  conceminj 
tlie  estate  hereby  limited  to  tbe  use  of  ike  said 
i^oiuuncler.    CD.  and  his  assigns.     And  from  and  after  die  <}e- 
termination  of  the  estate  -hereiabdrore  limited  to  the 
.    use  of  the  said  C  D.  and  liis  assigns  for  the  joint 
natural  lives  of  (tie  said  Sir  J.  R.  and  C  D,  and 
in  the  mean  time  subject  and  without  prejodioe 
Totheumial  *^  ^^^  same  estate  for  life,  To  the  f»€,  &c,  {of 
"•^*^ P*^   Sir  J.  R.^8  appointment,  Sfc.  and  to  prevent  dower, 
dower.  in  the  itsualfortn.']     And  it  is  hereby  declar- 

Declaration     ed  and  agreed  by  and  between  the  said  parties  to 

that  the  es-      ,  .  ^  •^         .  ,  \     . 

tate  IS  runited  these  presents,  as  far  as  they  respectively  are 
^°^f^J^^^  interested,  that  the  said  C.  D.  and  his  assigns, 
Mm  tenant  to  shall  Stand  and  be  seised  of  the  said  messuage, 
for  suffering  a  &c.  hereinbefore  limited  to  the  use  of  the  said 
ttcoYcrj.       Q^  jy^  j^j  j^jg  assigns  for  the  joint  natural  lives  of 
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the  said  Sir  J.  R.  and   C.  D,  To  the  intent, 
&c.     [common  form  of  Recovery  Clause^     The 
declaration  of  uses  is — To  the  uses^  upon  the  trusts.  The  recovery 
and  for  the  ends,  intents,   and  purposes,  herein- enure, 
,  before   limited,   expressed,   and  declared,    of  and^*^®j^ 
concerning  the  same ;  save  and  except  the  estate  ed, 
hereinbefore  limited  to  the  use  of  the  said  C,  D,«^P*^fi^^ 

'    .  limitation  to 

and  his  assigns  for  the  joint  natural  lives  of  the  the  use  of 
said  Sir  J.  R.  and  C.  D,  it  being  intended  that^*^* 
the  same  estate  shall  cease  and  be  extinguished 
as  soon  as  the  recovery  hereby  agreed  to  be  suf- 
fered shall  have  been  suffered ;  and  in  all  other 
respects  in  confirmation  of  these  presents,  and  for 
the  purpose  of  giving  more  full  and  complete 
effect  to  the  same. 


FORM  XXVII.  [   49J   J 


Another  Fof^  of  declaring  the  Uses  of  the  Recovery^  by 
reference  to  that  part  of  the  Deed  which  contains  the 
Conveyance  of  the  Estate. 

To,  FOR,  AND   UPON  THE  USES,  trusts,  tenus, ?"<> **^® "«fs 

,        .  ,  11.  1      before  bmit- 

ends,    mtentSy   and  purposes,    and  subject  to  the  ed,  subse- 
several   provisoes,    declarations,    and    agreements,  ^"1 J^/^^ 
hereinbefore    limited,    expressed,     and     declared, J<M»^Ji^««» 
concerning  the  same,  and  the  respective  parts  and 
shares  thereof,  after  and  expectant  on  the  estate 
hereby  limited  to  the  use  of  the  said  and 

his  assigns  for  the  joint  lives  of  the  said  and 

,  being  an  estate  which  is  to  cease  and  be 
extinguished  after  the  recovery  or  recoveries  hereby 
agreed  to besuifered  shall  be  suffered. 
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FORM  XXVIII 


Covenant  to  suffer  a  Common  Recovery* 

AND  also  that  in  the  first  term  which   shall 
happen  next  after  the  death  of  the  said  or 

in   her  life-time,   if  the  concurrence   of  the   said 
or  her  assigns  can  be  obtained  thereto,  he 
the  said  or  his  heirs  in    tail,  shall  or  will,  at 

his  or  their  own  costs  and  charges  make,  do,  and 
execute,  consent  to,  and  concur  in  all  such  acts, 
deeds,  proceedings,  and  assurances,  as  shall  be 
necessary  and  proper  for  suffering  a  good,  valid, 
and  effectual  common  recovery  of  the  said 
hereby  granted  and  demised,  or  otherwise  assured 
or  intended  so  to  be,  so  as  to  bar  the  said  estate- 
tail  of  the  said  and  the  reversion  in  fee-sim- 
ple, expectant  thereon ;  and  enlarge  the  same 
estate-tail  into  an  estate  in  fee-simple;  and  also 
for  declaring  that  the  same  recovery  when  suffered, 
shall,  as  to  the  hereby  granted  and  demised, 
or  intended  so  to  be,  operate  and  enure  To  the  use 
of  the  said  his  executors,  administrators, 
and  assigns,  for  all  the  residue  of  the  said  term  of 
500  years  which  shall  be  then  to  come  and  unex- 
pired; in  confirmation  of,  and  for  the  purpose  of 
giving  more  full  and  complete  effect  to,  these  pre- 
sents, and  the  term  hereby  granted,  subject  never- 
theless to  the  proviso  or  agreement  for  redemp- 
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tion,  hereinbefore  contained.  And  it  is  hereby 
further  directed,  declared,  and  agreed,  by  and 
between  the  parties  to  these  presents,  that  all  fines 
levied,  and  to  be  levied,  and  all  recoveries  suf- 
fered and  to  be  suffered,  and  all  other  assurances, 
made  and*  to  be  made  of  the   said  hereby 

granted,  or  demised,  or  intended  so  to  be,  either 
alone,  or  with  other  lands  and  hereditaments, 
shall,  as  to  the  said  hereby  granted   and 

demised,  or  intended  so  to  be,  operate  and  enure 
To  the  use  of  the  said  his  executors,  admi- 

nistrators, and  assigns,  for  the  said  term  of  506 
years,  or  the  then  residue  thereof,  according  to 
the  true  intent  and  meaning  of  these  presents ,  in 
confirmation  of,  and  for  the  purpose  of  giving 
effect  to  the  same  term,  subject  nevertheless  to 
the  provisQ  or  agreement  for  redemption  herein- 
before contained. 


FORM  XXIX.  J-   4^4  , 


Desire  of  ilte  Tenant  of  a  remote   Estfae-Tail  to  sufftr  m 

Recovery*  ; 

AND  WHEREAS  the  said  J.  B.  i8  desirous 
of  enlarging  the  several  estates-tail  limited  to  him 
2B  aforesaid,  into  estates  in  fee  simple,  subject  to 
the  estate-tail  of  the  said  S.  D. 


49^  4PPENDIK. 


FORM  XXX. 


Expediency  of  Rficopery, 

AND  WHEREAS  it  is  deemed  expedient  that 
^  recovery  should  be  suffered  by  the  said  B.  B, 
party  hereto,  for  the  purpose  of  barring  his  estate- 
.tail,  if  any,  in  the  said  &c.   hereinafter  re- 

leased, &c.  and  the  reversions  and  repiainde^  over 
.aad  expectant  upoU/Such  estate-taiL 
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FORM  XXXI. 


fiequest  to  join  in  iuffering  a  Common  Re/ccvery. 

AND  WHEREAS  the  said  F.  G.  hath  re- 
quited the  said  B.  B.  party  hereto,  and  J.  T.  and 
M.  his  wife  to  join  with  him  in  suffering  a  com- 
mon recovery  of  the  said  ^lereafter  released, 
and  in  limiting  the  same  to  the  me  of 
the  said  F.  G.  his  heirs  and  assigns  for  ever,  dis- 
charged of  the  said  estate-tail,  and  the  reversions 
and  remainders  over,  and  also  discharged  from  the 
dower,  right,  and  title  of  dower  of  the  said  M.  T* 


RECOTERt'    DEED,  496 


FORM  XXXri. 


Short  Recital  of  the  Creation  of  the  Estate^TaiU  and 
Agreement  to  svffer  a  Recovery  for  the  purpose  of  effecting 
a  Partition* 

* 

WHEREAS  the  said  F.  A.  P.  and  E.  M.  are 

the  daughters  and  only  children  of  J.  A,  late  of, 

&c.  and  as  such  are  tenants  in  common,   in  tail, 

of  the   messuages    and   hereditaments   hereinafter 

described,  and  al^o  released  or  otherwise  assured 

or  intended  so  to  be,  under   and    by   virtue    of 

^e  last  will  and  testament  of  R.  W,  &c.  bearing 

date,  &c.  and  proved  in  the  prerogative  court  of 

the  archbishop  of  Canterbury,    on,   &c.      And 

WHEREAS  the  said  W.  P.  and  F.  A.  his  wife,  and 

£•  M.  have  s^eed  to  join  in  suffering  a  common 

j^ecovery  of  the  said  messuages,  &c.  and  have  also 

agreed  upon  a  partition  of  the  same  messuages,  &c.* 

and  for  those  purposes  have  consented  and  agreed 

thaA  the  same  messuages,  &c.  shall  be  limited  to 

tiie  uses  hereinafter  expressed  and    declared,   of 

and  concerning  the  same. 


497  .    APPEND FX. 


FORM  XXXIII. 


Deduethn  of  Title  into  the  tntended  Vouchee, 

AND  WHEREAS  the  said  J.  C.  is  the  only 
son  and  heir  at  law  of  the  said  L.  C.  deceased, 
(fomierly  L.  N.)  by  A.  C.  her  husband  deceased: 
*  and  the  said  L.  C.  was  one  of  ttie  three  daughters 
of  R.  N.  deceased:  and  the  said  J.  C,  (being  the 
only  surviving  issue  of  the  said  R.  N,)  is  seised 
to  him  and  his  heirs  of  the  said  hereinafter 

described,  and  hereby  released,  or  otherwise 
assured,  or  intended  so  to  be,  for  an  estate-tail  in 
possession,  under  or  by  virtue  or  means  of  certain 
indentures  of  lease  and  release,  bearing  date,  &c., 
and  made,  &c.  ;   whereby  the  said  were  con- 

veyed and  assured,  or  appointed,  to  M.  T.  since 
deceased  for  her  life  ;  with  remainder  as  to  one  of 
the  said  to  the  use  of  W.  N.  for  an  estate- 

tail  M^hich  is  determined  by  his  death,  without 
issue  ;  with  remainder  to  the  use  of  the  said  R.  N. 
in  tail,  and  as  to  the  other  of  the  said  with 

the  appurtenances,  to  tlu  use  of  the  said  R«  N.  in 
tail. 


BECOVERT    DEED.       <  498 


FORM  XXXIV 


Intention   to    suffer    Recovery^    and    Agreement   of  Tenant 
for  Life  to  join  in  Recovery  Deed, 

AND  WHEREAS  the  said  is  desirous  to 

bar  the  said  estate-tail,  and  all  remainders  depen- 
dant thereon,  and  hath  requested  the  said  to 
do  such  acts  as  shall  be  necessary  for  vesting  in 
some  person  the  freehold  of  the  said  premises 
that  he  may  become  tenant  thereof,  and  that  one 
or  more  common  recovery  or  recoveries  may  be 
suffered  of  the  same.  And  whereas  the  said 
hath  consented  to  grant  and  release  the  said 
premises  to  in  manner  hereinafter  mentioned, 
yet  so,  as  not  to  prejudice  the  use  or  estate  by 
the  said  recited  settlement  limited  to  her  for  life, 
for  her  jointure  ;  or  any  of  the  powers,  remedies, 
and  privileges  for  her  benefit  therein  contained. 

N.  B.  The  limitation  was  for  the  joint  lives  of  the 
ji^^t^Sfiji^fffl  tenant  to  the  prtscipe ;  subject  to  a 
condition  to  defeat  the  estate  in  default  of  pay- 
rnent  of  £l00fiOO  on  a  given  day. 


499-500  APPENDIX. 


FORM  XXXV 


Deduction  of  Title  into  the  intended  Vouchee^  and  Determtf 

nation  to  si0er  Recovery^ 

AND  WHEREAS  under  and  by  virtue  of  the 
said  v^ill  of  W.  H.  late  of,  &c,  deceased,  bearing 
date,  &c.  and  by  the  several  deaths  of  A.  the  wife 
of  the  said  testator,  and  E.  B,  who  were  tenants 
for  life  under  that  wiU,  the  said  £.  J.  is  tenant  in 
tail  in  possession  of  the  messuage,  &c.  hereinafter 
particularly  described,  and  also  released,  or  other* 
wised  assured,  or  intended  so  to  be,  and  is  desirous, 
and  hath  determined  to  suffer  a  recovery  thereof. 


«i^ 


[   500  ]  FORM   XXXVI. 

Doubts  of  the  Validity  of  a  former  Recovery.    And  Agre^ 

ment  to  suffer  another  Recovery. 

AND  WHEREAS  doubts  are  entertained  of 
the  validity  of  the  said  last  recited  recovery,  ibr 
want  of  the  concurrence  of  the  person  in  whom 
the  legal  estate  was  vested  at  that  time,  and  on 
that  account  it  is  deemed  expedient  that  another 
recovery  should  be  suffered;  and  upon  the  ap- 
plication, and  at  the  instance  and  request  of  the 
said  G.  V.  the  said  E.  R.  hath  agreed  to  join  in 
the  conveyance  hereinafter  contained,  and-  to 
suffer  another  recovery  of  the  said  capital  mes- 
suage, &c. 


BfiCOVERT  DEED.  601 


FORM  XXXTII. 


Determination  to  suffer  a  Recovery^  and  consent  of  Dowresi 

to  join* 


AND  WHEREAS  the  said  J.  A.  hath  deter- 
mined to  suffer  a  common  recovery  of  the  said 
hereinafter  described,  and  hereby  released^ 
&cl  and  to  settle  the  same  to  the  uses^  upon 

the  trusts,  and  for  the  ends,  intents,  and  pur- 
poses^ hereinafter  expressed  and  declared,  con- 
cerning the  same  ;  and  the  said  A»  A.  hath  agreed 
to  join  in  the  conveyance  hereinafter  contained, 
and  the  recovery  hereby  agreed  to  be  suffered, 
for  the  purpose  of  extinguishing  all  such  dower, 
right,  and  title  of  dower,  as  she  hath  of  and  in 
the  same  hereditaments. 


509  APPHMpix. 


FORM  XXXVIU 


*  * 


Hecital  of  Two  Bargains  and  SaieSf  and  Two  Reeoeeries* 

AND  WHEREAS  by  two  several  indentures 
of  bargain  and  sale,  of  three  parts,  one  bearing 
date,  on  or  about,  &c.  and  the  other  bearing  date 
on  or  about,  &c.  and  each  made,  or  expressed  to 
be  made,  between,  &c.  and  each  duly  inroUed 
in  his  msyesty^s  court  of  K.  B.  at  Westminster, 
and  a  common  recovery  suffered  in  Michaelmas 
term,  in  the  year  of  the  reign   of  his   pre- 

i^ent  majesty,  in  pursuance  of  a  covenant  or  agree* 
ment  in  that  behalf,  contained  in  the  said  inden* 
ture  of  bargain  and  sale,  bearing  date  on,  or  about, 
&c.  and  a  common  recovery  suffered  in  Michael- 
mas term,  in  the  39th  year  of  the  reign  of  his 
present  majesty  in  pursuance  of  a  covenant  or 
agreement  in  that  behalf  contained  in  the  inden- 
ture of  bargain  and  sale,  bearing  date  on  or  about, 
&c.  in  each  of  which  recoveries  the  said 
was  demandant ;   the  said  tenant ;  and  the 

said  vouchee,  who  vouched  over  the  com^ 

mon  vouchee,  all,  &c.  were  conveyed,  &c. 


RECOVERT  DEED.  S0$^ 


FORM  XXXIX. 


Recital  of  Recovery  DeedSf  and  Recovery.^ 

AND  WHEREAS  for  better  securing  the 
payment  of  the  said  principal  sum  of  £  and 
interest,  and  by  indentures  of  lease  and  release, 
bearing  date,  &c.  and  made,  &c.  and  by  a  com-» 
mon  recovery  suffered  in  pursuance  of  an  agree- 
ment contained  in  the  same  indenture  of  release, 
the  said  manors,  &c.  were  limited  and  assured,  to 
the  use  of  the  said  his   heirs  and   assigns, 

for  ever ;  subject,  nevertheless,  to  such  right, 
power,  and  equity  of  redemptipn  by,  or  in  fa- 
vor of  the  said  his  heirs,  executor^,  admi- 
nistrator or  assigns,  as  was  then  subsisting  of,  in, 
or  upon  the  same  manors,  &c.  under  or  by  force, 
or  virtue  of  the  said  hereinbefore  recited  inden- 
ture of  re  ease  or  mortgage. 


SOA  APPENDIX. 


FORM  XL. 


Recital  of  Recovery  st{jffered» 

AND  WHEREAS  a  coihmon  recovery  wa« 
suffered  as  of  Trinity  term  in  the  said  year  of 
our  Lord  178S,  and  in  that  recovery  the  said 
P.  D.  was  duly  vouched,  in  pursuance  of  the  said 
recited  indenture  of  baigain  and  sale. 


FORM  XLI. 


Short    R^ereuce  to    a    Recovery    suffered;  and  the  Uses 

thereof. 

AND  WHEREAS  the  said  R.  L.  hath  in 
due  form  of  law  suffered  a  conunon  recovery  of 
all  the  manors,  &c.  comprised  in  the  said  term 
of  1 300  years,  and  by  virtue  or  means  of  the  said 
recovery,  and  the  declaration  of  the  uses  tliereof, 
is  now  seised  of  the  fee*simple  and  inheritance  of 
the  same  lands  and  hereditaments. 


RECOVERY  DEED 


FORM  XLII. 


JUodt  of  introduehg  the  Retitai  of  a  Leasts  Releaie^  Fitie, 
and  Recovery 9  and  DeclaratUm  of  the  Uses  thereof. 

AND  WHEREAS  by  indentures  of  lease  and 
release,  &c.  made  between,  &c.  and  by  a  fine 
levied,  and  common  recovery  suffered,  in  pur- 
suance of  several  covenants  and  agreements  con- 
tained in  the  said  indenture  of  release,  and  by  a 
declaration  of  the  uses  of  the  same  fine  and  com* 
mon  recovery  respectively  contained  in  the  said 
indenture  of  release,  all,  &c.  were,  &c. 


FORM  XLIII. 


Recital  of  Recovery  ewffered  after  Death  of  Tenant  for  lAfe, 

AND  WHEREAS  after  the  decease  of  the 
said  countess,  the  said  J.  earl  of  S.  in  order  to 
bar  all  estates-tail  and  remainders,  and  to  acquire 
to  himself  an  absolute  estate  in  fee-simple,  did 
by  indentures  of  lease  and  release,  bearing  date 
raspectively  on  or  about,  &c.  the  indenture  of 
release  being  of  three  parts,  and  made  or  express- 

VOL.    U  MM 
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< 

ed  to  be  made  between,  &c.  grant,  release,  and 
convey,  all  and  singular  the  same  hereditaments 
and  premises  unto  and  to  the  use  of  the  said 
and  his  heirs,  to  make  him  tenant  of  the 
freehold,  in  order  that  a  common  recovery  might 
be  suffered  thereof;  and  the  same  common  re- 
covery was  by  the  said  indenture  of  release,  of, 
&c.  declared  to  enure  to  the  use  of  the  said  J, 
earl  of  S.  his  heir  and  assigns  for  ever:  and  a 
common  recovery  in  which  the  said  J.  earl  of 
S.  was  vouched,  was  accordingly  suffered  and  per- 
fected as  of  Michaelmas  term,  1797. 


FORM  XLIV. 


Reeitaf  of  a  Recovery  suffered  with  treble  Voucher, 

AND  WHEREAS  the  said  R.  W,  &c.  did  as 
of  the  same  Trinity  term  suffer  a  common  re- 
covery of  the  hereditaments  comprised  in  the  said 
fine,  and  among  them  of  the  said  messuage  or 
tenement,  &c.  hereby  released,  &c. ;  and  in  the 
said  recovery  H.  W,  gentleman,  was  demandant, 
the  said  H.  B.  tenant,  the  said  R.  W.  was  the  first 
vouchee,  the  said  J.  N.  and  M.  his  wife  were 
second  vouchees,  and  the  said  J.  N.  and  M.  his 
wife  vouched  over  the  common  vouchee. 


RECOVERY    DEED.  50? 


FORM   XLV. 


Recital  of  a  Recovery  suffered  of  Customary  Lands^  S^c* 

AND  WHEREAS  for  the  purpose  of  extin- 
guishing all  estates-tail  and  equitable  interests  in 
the  nature  of  an  estate-tail,  which  the  said  C.  3.  C. 
then  had  in  the  said  parcel  of  customary  land  with 
the  appurtenances,  and  for  barring  all  remainders, 
and  other  estates  expectant  on  the  estates-tail  or 
equitable  interests,  the  said  C.  J.  C.  did  on  or. 
about  the  day  of  now  last  past,  duly 

surrender  the  same  parcel'  of  customary  land  to  the 
use  of  CD.;  and  a  recovery  hath  since  been 
duly  suffered  in  the  court  of  the  lord  of  the  said 
manor,  of  the  same  parcel  of  customary  land,  with 
the  appurtenances  ;  and  in  that  recovery  the  said 
A.  B.  was  demandant,  the  said  CD.  tenant,  and 
the  said  C  J.  C  vouchee  ;  and  he  vouched  over, 
according  to  the  usual  customary  mode  of  suffer- 
ing recoveries,  for  barring  intails  of  copyhold 
lands,  parcel  of  the  said  manor ;  and  the  same 
parcel  of  customary  land  hath  been  surrendered 
by  the  said  C  D.  to  the  use  of  the  said  C.  J.  C 
his  heirs  and  assigns,  and  he  hath  been  read- 
mitted thereto. 
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FORM  XLVI. 

Recital  thai  it  is  expedient  that  a  Tenant  in  a  firmer  tteto^ 
very  Deed  should  join  in  a  Neto  Recovery  Deed. 

AND  WHEREAS  it  is  deemed  proper  that 
the  said  E.  E.  should  join  in  the  release  made 
by  these  presents,  of  the  hereditaments  of  the 
said  A.  A,  to  the  end  that  the  said  E.  E.  may 
thereby  pass  out  of  him,  any  estate  or  interest  in 
the  same  hereditaments  which  may  have  vested 
iti  him  by  force  of  the  general  clause  following 
the  particular  description  of  the  parcels  contained 
in  the  indenture  of  lease  and  release  of  the 
and  days  of  now  last  past,  an<}  which 

are  hereinafter  cited. 


C   509  ]  FORM  XLVII. 

Recital  of  Agreement  to  comprise  other  Lands  in  the  ReoH 
veryt  and  declare  the  Uses  of  these  Lands  in  another  Deed. 

AND  WHEREAS  it  hath  been  agreed  that 
other  lands  and  hereditaments  of  the  said  B.  B. 
party  hereto,  situate  in  the  patish  of  L.  in  the 
said  county  of  L.  and  which  are  to  be  conveyed 
to  the  said  J,  A.  by  other  indentures  of  lease  and 
release,  the  indenture  of  lease  bearing  date,  &c. 
9hould  be  comprised  in  the  said  recovery,  and 
that  D.  the  wite  of  the  said  B.  B.  party  hereto, 
should  join  with  the  said  B.  B.  in  the  said  reco- 
very :  and  that  the  uses  of  the  lands  in  L.  should 
be  declared  to  or  in  favour  of  the  said  J.  A,  his 
heirs  and  assigns,  by  the  said  last  mentioned  inden- 
ture of  release. 


RECOVERY  DKED. 


$IQ 


FORM  XLVIir. 


Recital  of  Lease,  Release,  and  tJemmon  Recovery,  and  Decla* 

ration  of  the  Uses  thereof, 

AND  WHEREAS  by  indentures  of  lease  and 
release,  bearing  date  respectively  on  or  about  the 
and         days  of  now  last  jMst^  tte  kiden- 

ture  of  relefise  being  df  foui*  parts^  and  madd  mt 
expressed  to  be  itiade  between,  &c.  and  by  b 
common  recovery  duly  sufiered  in  Miclitelmad 
term  now  last  past^  in  Which  the  said  wa^ 

demandant,  the  said  tenant,  and  the  said 
vouchee^  who  vouched  Over,  and  by  a  decluv 
tion  of  the  udes  of  that  retovei-y  contained  in  tfatf 
said  last  mentioned  indefitute  ef  release  2  ail  tb* 
said  messuages,  &c.  are  discharged  of  and  from  th« 
said  estate-tail,  and  all  reversions  and  remainders 
over  and  expectant  on  the  same  estate-tail,  and 
now  stand  limited  (subject  nevertheless  as  here* 
inbefore  is  mentioned),  to  the  use  of  the  said 
his  heirs  and  assigns  for  ever. 


511  APPENDIX. 


FORM  XLIX, 


ReciuUof  Recovery  suffered  purtuani  to  Agreement. 

AND  WHEREAS  a  common  recovery  of  the 
said  was  suffered  in   Michaelmas  tenn  in 

the  year  of  the  reign  of  his  present  majesty 

king  George  the  third,  between  the  said  F.  F. 
demandant,  the  said  J.  B.  tenant,  and  the  said 
B.  L.  vouchee,  pursuant  to  the  said  covenant  or 
agreement  in  that  behalf  contained  in  the  said 
last  in  part  recited  indenture  of  release,  and  in 
thatrecoveiy  the  said  B.  L.  vouched  the  com- 
mon vouchee. 


RECOVERY    DEED.  512 


FORM  L. 


Recital  thai  Recovery  was  voidable  for  want  of  the  Concur*' 
rence  of  Tenant  for  Life.  Expediency  of  another  Recovery* 
Consent  qf  necessary  Parties  to  join, 

AND  WHEREAS  it  is  apprehended  that  the 
said  hereinbefore  recited  recovery  was  voidable 
as  far  as  the' same  related  to  or  concerned  the  said 
messuages,  &c.  hereby  released  or  otherwise  as- 
sured, or  intended  so  to  be,  for  want  of  the  con- 
currence of  the  said  J,  B.  in  conveying  the  freehold 
of  the  said  messuages,  &c.  to  the  said  H.  B. ;  and 
it  is  therefore  deemed  expedient  that  another  re- 
covery should  be  suffered.  And  whereas  the 
said  J.  N,  and  M.  his  wife  are  willing  to  join  in 
the  said  recovery,  and  to  be  vouched  for  the 
purpose  of  barring  the  estate-tail  of  the  said  M.  N. 
in  the  said  messuages,  &c.  hereby  released,  &c» 
And  whereas  the  said  J.  S,  J.  N.  and  M.  his 
wife,  have  applied  to  the  said  H.  B.  and  J.  B.  and 
requested  them  to  join  with  the  said  in  con- 

veying the  said  messuages,  &c.  hereby  released, 
&c.  unto  and  to  the  use  of  the  said  his  heirs  and 
assigns,  to  the  intent  that  he  may  be  tepant  of  the 
freehold  of  the  same  messuages,  &c,  and  that  a 
recovery  may  be  suffered  thereof,  to  the  use  of  the 
said  J.  S.  his  heirs  and  assigns  for  ever ;  upon  the 
trusts  which  by  the  said  last  hereinbefore  recited 
indentures  of  lease  and  release  are  declared  of  and 
concerning  the  said  messuages,  ice.  hereby  re- 
leased,  &c. 


513  APPENDIX. 


FORM  LI. 


Redtol  of  Bargam  and  Sale  and  Common   Recot^ery,  omf 

Declaratiwn  of  the  Vus  thereof. 

AND   WHEREAS  by    indenture  quadrupar- 
tite,  bearing  date  on  or  about  the        day  of 
and  made  between,  &c.  and  duly  inroUed  in  tht 
court  of  on  or  about  the  day 

of  ,  and  by  a  common  recovery  siiffered  in 

pursuance  of  a  covenant  for  that  purpose  con- 
tained in  the  said  indenture  of  bargain  and  sale, 
and  a  declaration  of  the  uses  of  that  recovery,  con* 
tained  in  the  same  indenture  of  bargain  and  sale, 
the  said  manors,  messuages,  lands,  and  heredita- 
ments were  discharged  from  the  estate-tail  of,  &c. 
,and  limited  to  the  use  of  the  said  H.  G.  and  F.  G. 
rtheir  heirs  and  assigns  for  ever. 


RECOVERY    DEED.  514 


FORM  LII. 


Recital  of  Indentures  of  Lease  and  Release,  and  Common 
Recovery  f  and  Declaration  of  Uses. 

AND  WHEREAS  under  and  by  virtue  of  cer- 
tain indentures  of  lease  and  release,  bearing  date 
respectively,  on  or  about  the  and  days 

of  in  the  year  and  made  or  expressed 

to  be  made  between,  &c.  and  by  means  of  a 
common  recovery  duly  suffered  in  pursuance  of 
a  covenant  or  agreement  contained  in  the  said 
indenture  of  release,  and  a  declaration  of  the  uses 
of  that  recovery  contained  in  the  same  indenture 
of  release,  all  that  manor,  and  those  messuages, 
&c.  hereinafter  mentioned,  and  described  to  be 
situate  in  the  county  of  N,  and  hereby  granted, 
&c.  with  their  and  every  of  their  rights,  members, 
and  appurtenances  were  conveyed  or  otherwise 
assured,  to  the  use,  &c. 
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ANALYTICAL  DIGEST, 


BY  WAY  OP 


INDEX  TO  THE  PRINCIPAL  POINTS  IN  THIS  VOLUME. 


ABATEMENT.    The]  freehold    is   acquired   by    abate- 
ment '       .  «  224,225 
A  fine  by  an  abator  may  operate  by  non-claim  ibid. 

ABATOR.    An  abator  may  by  his  fine,  gain  a  title  by 

non-claim  •  •  224 

ABEYANCE.    Imw  careful  to  avoid  abeyance  of  freehold    44 
Query.     If  any  occupancy  of  freehold  till  administra- 
tion, when  the  administrator  is  to  take  as  occupani  ib. 
The  freehold  of  the  church  is  in  abeyance  during  the 

vacancy  of  an  incumbent  45t 

See  Contingency.     Resulting  Use. 

ABSTRACT.  When  wills  of  reversioners  after  an  estate- 
tail  should  be  required,  to  be  added  to  abstract  15 

Should  be  submitted  to  conveyancer,  when  preparing 
recovery  deed  .  •  28 

The  return  of  the  writ  of  seisin  should  be  shown  150 

ACCELERATION.    An  estate  is  accelerated  by  merger 

or  surrender  .  .48 

Debts  charged  on  the  reversion  accelerated  by  merger    10 
Query.    If  this  applies  to  equitable  estates  ib. 

ACCEPTANCE  of  lease  by  remainder-man  rebuts  the  pre- 
sumption of  a  surrender  •  84 

ACKNOWLEDGMENT  may  be  before  the  writ  is  sued 

out  .  .  275 

One  of  the  principal  acts  of  the  parties  in  a  fine  202 

Time  of  acknowledgment  is  immaterial  •  203 

ACQUIESCENCE  affords  presumption  of  a  surrender  83 

ACTION  REAL,    Recovery  is  one  in  form  •  8 
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ACTION  REAL.— Conemiierf. 

Discontiauance  makes  an  action  to  restore  the  seiun 
necessary  •  •         . 

LearniDg  of  real  actions  to  be  studied,  to  understand 
the  doctrine  of  commta  recof^ries  • 

Difference  between  real  actions  and  common  recoveries 
as  toltsseesfor  lives  •  '       •     ^ 

All  conveyances  by  i^lialiU  itt  tail  are  to  be  avoided 
by  entry  or  action  •  • 

Rule  in  real  actions  founded  on  a  title 

Tht  lotereit  of  issue  in  tail  and  those  in  renainderi 
&c.  is  turned  into  a  right  of  action,  by  discontinu- 
ance .  .  206,246 

Right  of  action  cannot  be  transferred  •  206 

■         Is  not  devisable 

May  be  extinguished  by  a  release  or  by  fine 


13 

49 

69 

93 
171 


ib. 
ib. 


Not  necessary,  that  an  estate  should  be  turned  into  a 
right  of  action,  to  call  th6  statute  6f  hon-ctaim  into 
operation 

When  there  is  a  mere  right  of  Action  aH  ejectment 
ca4not  be  bronf^ht  « 

When  the  remedy  is  doubtful,  a  real  action  10  prefer- 
able to  an  ejectment 

Ah  entry  by  t  {Miftictilar  teftabt,  will  restore  a  seisili 
to  those  in  remaind^,  ftc.  wh^fe  they  h^ve  merdy 
a  figfht  of  action 

It  itf  sufficient  thtit  ttn  aditoti  i«  brought  within  five 

years,  though  iudgmeut  be  OM  obtained  tlU  «  ftHb- 
sequent  period 
An  action  is  necessary  only  when  the  title  is  legal 
ADM£AStJREttENT  of  parcels  . 

There  roust  be  an  affidavit  of  ihtention  to  include 
them  when  an  application  is  mode  to  amend  parcels 
in  a  fine,  &c. 
ADMINISTRATION.     Want  of  title  for  want  of  letters  of 
administmtion  suspends  the  statute  of  notl-claitd 
But  if  it  begins  to  run,  it  will  not  be  suspended  by 
the  watit  of  letters  of  administtntion 
ADMINISTRATORS^  made  occupants 

Occupancy  till  administration 
ADVERSE  P0S8ES81QN  is  necessafy  that  a  fine  ndajr 

operate  by  non-claim  •  224-7 

A  subsequent  adverse  possession  will  not  support  a 

previous  tine  •  •  SliS 

Till  there  is  a  right  of  entry,  there  cannot  be  an  ad- 
verse possession  ..  •  238 
Acceptance  of  rent  may  prevent  an  adverse  possession  239 
A  oonveyance  by  tcMnt  in  tmlf  prevenU  au  adtWM 
possession  as  against  him                   •              •  ib. 
ADVOWSON.    Fine  may  be  levied  of  an  «dvowtfd6           2d9 


227 
246 


ib. 


247 


ib. 
248 
2/2 


273 

23» 

242 
44 

ib. 
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AFFIDAVIT.     Affidavit  of  intent  lo  ipdade  pftrceU  in  a 

fine  18  required  wben  an  application  is  made  to  amend  273 

AGREEMENT.     Agreen»cnt  of  the  parties  should  limit 

the  extent  of  the  warranty  289 

ALIENATION.  Wben  an  estate-tail  is  of  the  gift  of  the 
crowU}  the  tenant  in  tail  is  restrained  from  ajiiepa- 
tion  .  .  .      .  •       )8,  144 

Circumstances  which  cause  the  restraint  .  145 

Woman  tenant  in  tail  ex  provisione  viri  restrajioed 

from  alienation  by  herself  solely  «  19, 146 

Recovery  may   be  suffered  by  tenant  in  tail  afler 

alienation,  or  by  issue  •     .  •  22,  138 

An  aliened  intail  not  barred  by  single  voucher         ,       123 
Tenant  in  tail  after,  &c.   considered  for  the  purposes 
of  alienation,  merely  as  tenant  for  life  .  144 

ALIENS*     An  alien  may  bar  remainders  by  recovery  140 

An  alien  may  levy  a  fine,  which  will  be  good  againat 
aH  persons  except  the  king  .  .   ,      257 

ALIQUOT  PART,  When  recovery  is  of  an  aliquot  part, 
the  freehold,  and  estate-tail  should  be  in  the  sacae 
share  .  .  .  144»  l€ft 

See  Joint-tenants.  Coparceners.  Common,  Tenants  in. 

AMENDMENT  of  fine,  as  to  the  parcels,  must  be  by  the 

deed  of  uses  .  .  .  272 

An  error  in  the  entry  of  the  king*s  silver  is  amendable  277 

ANCESTOR.     A   fine  by  one  ancestor  to  the  intail,  will 

bar  the  issue  .  •  .  307 

Not  so  of  a  recovery  •  •  .143 

One  ancestor  in  tail  not  barred  by  the  fine  of  the  other  307 
See  Descent. 

ANCIENT  DEMESNE.      Difference    between    lands  in 

ancient  demesne,  and  copyholds  .  26^ 

Within  the  extent  of  the  jurisdiction  of  the  courts  of 
Westminster-Hull  .  •  *      .         ib» 

A  fine  in  the  Common  Pleas  of  lands  in  ancient  de- 
mesne, may  be  avoided  by  a  writ  of  disceit        248,  26& 

There  can  be  no  proclamations  on  fines  levied  in  a 
court  of  ancient  demesne  •  •  24D 

A  fine  of  lands  in  ancient  demesne  levied  in  the  Com- 
mon Pleas  is  a  voidable  only,  not  void  .  266 

ANNUITIES  charged  on' reversion,  accelerated  by  a  fine, 

when  the  ownership  under  the  estate-tail  merges  10 

Fine  maybe  levied  of  an  annuity,  on  a  writ  of  annuity, 
or  a  writ  of  covenant  •  •  269,270 

APPOINTMENT.     First  use  declared  in  an  appointment, 

is  executed  by  the  statute  •  .  191 
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ASSIGNEE.  A  recovery  cannot  be  suffered  by  assignee  of 

tenant  in  tail  •  •  ./  4 

ASSURANCE.     A  recovery  is  a  common  assurance  8,  95 

Fine  and  recovery  may  be  several  parts  of  same  as- 
surance ...  11 

Whether  a  recovery  and  recovery  deed  dated  after  the 
term  are  one  assurance  as  between  the  parties  103 

As  against  a  remainder-man>  a  recovery  is  a  common 
assurance  .  •  •  119 

Recovery  and  recovery  deed  form  parts  of  the  same 
assurance  .  •  •  150 

Bar^n  and  sale  with  a  distinct  assurance  by  fine,  no 
discontinuance  •  •  .  205 

Lease,  release,  and  fine,  being  parts  of  the  same  as- 
surance, are  a  discontinuance  •  •  ib. 

ATTAINTED  PERSON.  After  crime  and  before  attainder 

a  recovery  may  be  suffered  •  •         140 

Not  after  attainder  .  •  •         ib. 

May  levy  fines  to  bind  themselves  and  their  heirs,  but 
not  the  king  or  lord  .  •  257 

May  bea  conuseeina  fine  •  •  266 

ATTORNEY.     Whether  a  corporation  aggregate  may  levy 

a  fine  by  attorney  .  .  •  258 

ATTORNMENT  obviated  by  the  statute  of  Anne        •         41 

AUTHORITY.     A  married  woman  having  a  mere  autho- 
rity, need  not  levy  a  fine  •  •  215 
An  authority  cannot  be  barred  by  non-claim        .        2:Jl 
In  the  case  of  an  authority  to  sell,  there  is  no  estate 
till  the  authority  is  exercised            •                •          232 

AVERMENT.     May  identify  parcels  .  .         271 

The  conusee  in  a  fine  may  aver  the  use  in  himself         317 

AVOIDANCE.  The  avoidance  of  a  fine  for  want  of  free- 
hold, will  not  be  an  avoidance  for  the  benefit  of 
issue  in  tail  .  •  .  298 


B. 


BANISHMENT.     The  wife  of  a  banished  husband  may 

levy  a  fine  •  .  . '  254 

BARGAIN  and  SALE  bars  quasi  in  tail  of  freehold  for 

lives  •  •  •  .18 

Tenant  may  be  made  by  bargain  and  sale  •  34 

On  a  bargain  and  sale  the  use  passes  instanterf  but 

subject  to  be  avoided  for  want  of  enrolment         .      38 
Want  of  enrolment  of  a  bargain  and  sale  for  making 
tenant,  will  vitiate  the  recovery  •  37,  38 
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BARGAIN  AND  SALE.— Continued. 

But  enrolment  within  the  six  months  will  be  suifi- 

cienty  though  it  be  after  the  recovery  buffered  38 

The  recovery  will  be  good  in  the  absence  of  enrol-* 

ment,  if  the  deed  can  operate  in  another  mode  89 

May  sometimes  operate  as  a  ^rant,  &c.  39, 179»  190 

Advantages  of  having  bargain  and  sale,  or  deed  in  rolled  39 
No  uses  can  be  declared  on  the  seisin  of  bargainee  40,  189 
But  uses  may  be  declared  of  a  recovery,  in  a  deed  of 

bargain  and  sale  •  40»  88, 191 

And  uses  may  be  declared  of  a  bargain  and  sale, 

which  passes  a  common  law  seisin  40, 191 

Shifting  use  not  admissable  in  bargain  and  sale,  unless 
part  of  the  consideration  proceeds  from  the  cestui 
que  use  .  .  91 

The  seisin  of  bargainor  supplies  the  use  173 

Must  be  founded  on  a  consideration  of  money,  or  mo- 
ney's worth  .  179 
In  a  lease  for  a  year  a  rent  will  raise  an  use  180 
Barginee  is  the  cestui  que  use  •  190 
Of  bargain  and  sale  of  an  equitable  estate  ib. 
Bargain  and  sale  with  a  distinct  assurance  by  fine^  do 

not  create  a  discontinuance  •  205 

An  entry  by  the  bargainee  under  a  void  bargain  and 
sale  will  gain  the  freehold,  and  his  fine  may  bar  the 
bargainor  •  .  224 

BARON  AND  FEME.     See  Husband  and  Wife. 

BASE  FEE.     If  there  be  no  discontinuance,  the  fine  of 

tenant  in  tail  passes  a  base  fee  13,  299,  317 

And  when  the  same  person  has  also  the  reversion  in 

fee,  the  base  fee  will  merge  in  the  reversion  13 

A  base  fee  created  by  tenant  in  tail  determines  ipso 

/acta,  on  his  death  without  issue  100 

"When  the  issue  are  not  barred,  they  may  defeat  the 

base  fee  by  thrir  entry  •  ib. 

BISHOP.  A  bishop,  as  such  may  be  barred  by  nonclaim 
on  a  fine;  and  his  successor  for  the  time  being 
will  be  barred,  unless  he  avoid  the  fine  within  five 
years  •  •  23& 

See  Ecclesiastics. 

C. 

CAVEAT.    A  fine  may  be  stopped  by  reason  of  de»th, 

before  pajnnent  of  the  king's  silver       ^^.~-  •  "*  292 

CERTAINTY.     Parcels  may  be  made  .out  by  averment       271 

CESTUI  QUE  TRUST.    A  cestui  que  trust  is  not  barred 

by  the  fine  of  bis  trustee  •  233 
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CESTUI  QUE  TRUST.--.CMlttifC4Nf« 

May  bar  hia  tfuateo  *  233 

One  C9$$%i  que  $r%LMt  ntay  bar  aoother  .  ib, 

A  ceftet  ytK  tnui  is  barred  by  the  opQclaiia  of  trustee^ 

except  in  th«  ca^ca  of  fraud,  infaocv*  &c*  ib. 

To  give  legal  operation  to  a  fine  levied  by  eeHui  que 

trusU  be  9Uii«t  gain  the  freehold  by  feoffment    .         262 

CHARGES.     Prior  charges,  or  charges  on  the  estate-tail^ 

are  not  barred  by  recovery  •  16,  141 

Charges  derived  out  of  remainders  are  barred  by  reco* 
very  of  prior  tenant  in  tail  .  21 

CHATTEL  INTEREST  distinguished  from  freehold  42 

Term  of  years  is  a  chattel  mterest  •  43' 

So  is  an  interest  until  debts  paid  ..  ib» 

A  chattel  interest  is  not  a  sufficient  foundation  for  a 

fio<i  .  .  223,22&,30I 

See  Termor  for  Years. 

CHIEF-JUSTICE  may  take  fine  without  h  writ  of  dediwtus 

potestaiem  •  •  •       279 

CHIROGRAPH  is  the  same  with  the  foot  of  the  fine  290 

Conclusive  evidence  of  fine  •  .  291 

CHURCH.     Abeyance  while  there  is    a  vacancy  of  a 

clerk  •  .  .45 

COLLATERAL  INTEREST  may  be  extinguished  by  re- 
covery •  •  .5 
Not  barred  if  annexed  to  estate  of  donor  of  inlatl  17 
Springing  interest  under  varying  abarea,  not  considered 
as  collateral                    •                       -•                        53 

COLLATERAL   LIMITATIONS  annexed  to  an    estate- 
tail  may  be  barred  by  recovery  of  tenant  in  tail  2 
But  not  a  collateral  limitation  annexed  to  the  estate 
of  the  donor  of  the  intail                                         9,  17 

COLLATERAL  ISSUE  bound  by  fine  if 'the  estate-tail 

descend  on  the  conusor  or  his  is^ue  •  307" 

Not  bound  unless  the  intail  so  descends  •  308 

COMMON.    A  fine  cannot  be  levied  of  a  common  in  gross 

sans  nombre  •  •  270 

COMMON  LAW  occupancy  altered,  and  to  what  extent 

by  statute  ...  44 

At  what  time  the  tenant  must  hfive  the  freehold  at  the 
common  law  ...  61 

COMPUTATION  of  non  claim  is  made  from  the  last  pro- 
clamation,  except  in  case  of  disabilities,  and  then 
from  the  period  when  the  disabilities  cease  236, 288^  2M 
And  except  in  case  of  futuro  eatates,  and  asitD  them 
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CX)MPUTATION---C<wilm«<(/. 

"horn  the  time  wheu  they  confer  the  right  to  the 
poesession     .  .  «  296,238,290 

See  Nonclaim. 

CONCORD,  its  form  and  parts  •  .277 

The  parts  of  the  concord  •  •  283 

The  concord  may  distribute  the  parcels  •  285 

There  must  be  several  concords  for  several  counties      286 

CONCURRENCE  of  leaseholders  for  life  at  rents,  unne- 
cessary in  recovery  deeds  •  •        66, 67 

Otherwise  of  tenants  for  life,  under  settlements/  or 
of  tenants  by  curtesy  or  in  dower  •    .  60 

Vo  conveyance  by  tenant  in  a  former  recovery  is  ne- 
cessary, when  the  intended  conveyance  for  making 
this  person  tenant  is  void  •  •  102 

On  the  concurrence  of  persons  having  particular 
estates  .  .107 

CONCURRENT.  Springing  interest  under  varying  shares 

considered  as  concurrent  rights  not  barrable  63 

CONDITIONS.     A  recovery  may  bar  conditions  annexed 

to  estate-tail  .  •  .  2-10 

Tenant  in  tail  cannot  be  restrained  by  condition  from 

suffering  a  common  recovery  •  144 

A  condition  cannot  be  barred  .  by  fine,  till  it  confers 

a  right  to  the  possession  •  •  23 1 

Ought  not  to  be  allowed  in  a  single  fine,  but  if  the 

fine  passes,  it  will  be  effectual  •  •       280 

Allow^  in  renders  «  •  •  ib. 

CONFESSION*    Recovery  by  confession'  is  no  bar  to  issue 

or  the  remainders^  •  •  •  110 

CONFIRMATION.    There  may  be  a  confirmation  of  a 

prior  conveyance  by  a  subsequent  recovery     •    22-142 
A  fine  sometimes  operates  in  confirmation  of  the  title 

of  those  connected  in  privity  of  estate  •  226 

Tenant  for  life  may  be  benefited  by  a  fine  levied  by  re- 
mainder-man, et  e  ccnverto  •  228, 220 

CONSENT  of  equitable  owner,  whether  equal  to  convey- 
ance •  .  ,  ,  26 

CONSIDERATION,  none  necessary  in  a  recovery  deed, 

except  yvhen  by  bargain  and  sale  .  170 

CONSTRUCTION.    A  deed  ^ay  opeitate  in  one  mode 

though  it  is  not  effectual  in  another  «  41 

Of  the  word  **  appear**  in  statute  of  14  Geo.  2.  c^  20,    63 
Rules  of  construction  in  deeds  .  «  1S2 

CONTINGENT.    Recovery  by  person  having  contingent 
.  interest,  extinguishes  the  interest  •  •      141 

VOL,  !•  N  It 
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CONTINGENT.— Coftfjiiiced. 

A  contingent  remainder  may  be  destroyed  by  reco- 
very .  .  •  .16, 142 

A  contingent  interest,  no  estate  •  .48 

Remsinders  said  to  be  destroyed  by  an  union  of  es- 
tste,  though  that  union  does  not  produce  the  effect 

.   of  merger  •  •  .  115 

No  dentruction  of  contingent  remainders,  when  equi- 
table •  •  •  .117 

Owners  of  contingent  interests,  cannot  bar  in  tail  by 
recovery  •  .  ^  •  142 

Cautions  against  reooTery  by  them  •  ib. 

A  fine  by  a  person  having  contingent  interest,  may 
operate  as  a  release. or  extinguishment        •      208,  201 

A  contingent  interest  may  in  some  cases  be  barred, 
in  others  bound  by  estoppel  •  •         209,301 

A  fine  may  be  an  estoppel,  on  the  expectancy  of  an 
heir     •  •  •  •  •  •  ib* 

Demise  for  years  by  fine  or  indenture,  will  bind,  not 
"     extinguish  the  interest  •  •         208, 262, 906 

If  the  use  of  tiie  fee  be  limited  in  contingency,  it 
will  result  to  the  former  owner  pro  inierresse  suo      316 

A  contingent  remainder  may  be  extinguished  by  fine  208 

Cannot  be  transferred  by  fine  •  209, 261 

CONVEYANCE.    Tenant  in  tail  may  convey  by  fine  13 

Conveyance  not  always  necessary  to  make ,  tenant  to 
writ  of  entry  .  .  •  •  .      31 

As  between  the  parties,  a  recovery  operates  as  a  con- 
veyance, though  no  good  tenant  to  the  writ  of 
entry  .  .  5,  72,  92 

Conveyance  by  tenant  in  tail  has  the  same  effect 
ag&iust  him,  as  a  conveyance  by  tenant  in  fee  lias 
against  that  tenant  •  •  •  83 

Operation  of  a  defective  recovery  •  •  96 

A  recovery  defective  against  issue,  may  operate  as  a 
conveyance  .  •  101-120 

The  recovery  being  void,  and  the  conveyance  making 
the  tenant  good,  the  tenant  retains  the  freehold        102 

Vouchee  may  declare  uses  of  his  estate  on  a  recovery  t 
as  on  a  conveyance  by  him  •  .  105  . 

Joint  conveyance  by  two  persons,  having  distinct 
estates,  occasions  no  merger  •  •  107 

Voucher  not  material  in  recoveries  as  conveyances  or 
estoppels  .  .    •  •  119 

Distinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  .  •  120 

Recovery  may  be  good  as  a  conveyance  though  it  has 
also  the  effect  of  barring  estates-tail,  and  giving 
recom  pence  to  the  issue  •  •  ib« 

When  the  tenant  in  a  recovery  is  made  by  convey* 
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CONVEYANCE.— CoN/iniff  J. 

ance*    it  must  be  e£Pectnal   t»  pats  the  freehold, 
to  him  «  •      ,  •  •  161 

Of  conveyances  admitting  of  uses  -  •     .  189 

Fine  by  persons  seised  operates  as  a  conveyance  203 

— !-*  Without  proclamation;  may  be  a  conveyance       213 
There  cannot  be  any  conveyance  of  a  right  of  action     206 
A  fine  by  tenant  in  tail  as  a  ecnneyancej  cannot  ope- 
rate by  nonclaim  •  .  »     •    228 
A  conveyance  by  tenant  in  tail,  prevents  an  adverse 

possession  as  against  him  •  •  239 

A  fine  cannot  operate  as  a  conveyance,  unless  there  is 

an  estate  •  •  •  •  259 

Conveyance  cannot    be  made  by  fine,  of  a  person 
having  a  right  of  action,  a  title  of  entry,  or  a  con- 
tingent interest  •  .  •  208,  261 
A  fine  by  tenant  for  life,  for  his  own  life,  will  operate 

as  a  conveyance  •  •  .  380 

A  fine  by  several  persons  (as  a  conveyance)  will  en- 
able such  person  to  declare  the.  use  pro  intereMse 
ftto  .  .  .  •  312 

CONVEYANCER,  bis  duty  as  to  recov^  deeds         .        177 

CONUSEE  may  be  any  person  who  may  be  a  grantee  in  a 
deed,  as  king,  married  woman,  infant,  attainted 
person,  corporations  aggregate  or  sole  •  •  20& 

COPARCENERS  may  be  jointly  or  separately  vouched 

in  recovery  .  •  •  168 

One  coparcener  may  be  barred  by  nonclaim  on  a 
>    fine,  or  by  the  statute  of  limitations,  though  it  does 

not  run  aeuinst  his  companion  •  237,  26& 

The  fine  of  a  coparcener,  good  only  far  his  share, 

unless  there  is  a  disseisin  •  •  264 

Coparceners  may  join  in  the  same  fine    *        •  266 

A  coparcener  may  declare    the  use  as  far  as    he 

conveys  •  •  •  311 

If  one  of  two  coparceners  levies  a  fine,  he  cannot  de- 
clare the  use  for  more  than  his  own  moiety        •       21% 

COPIES.     Necessity  of  copies  saved  by  deeds  enrolled  -     39 

COPYHOLD.    Surrender  by  copyholder  and  voucher  hf 

equitable  tenant  iu  tail  .  •  27 

Copyhold  lands  purchased  by  the  lord  become  parcel 

of  the  manor  •    '  .  •  66 

Do  not  require  the  precaution  respecting  contingent 

remainders,  forfeiture,  &c*  .  •  117 

Copyhold  lands  not  within  the  statute  which  restrains 

alienation  by  women^  tenants  in  tail,  ex  proe.  viri    148 
May  be  intailed  under  custom  •    '        «  153: 

not  without  •  •        .       •  ib» 

v»2 
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COTYUOLD.—Continued. 

Equitable  interest  may  be  intatled,  only  in  case  the 
legal  estate  admits  of  intail  •  .  1&3 

Customary  mode  of  barring  iotails,  must  be  observed  154 

One  mode  may  be  concurrent  with  another  ib« 

Surrender  ia  a  necessary  mode,  unless  a  different  mode 
is  prescribed  •  •  .  ib« 

Custom  to  restrain  the  right  to  bar  an  intail  is  void       ib» 

A  recovery  of  copyhold  lauds,  must  be  in  the  same 
form  as  of  freehold  lands  •  •         '  15& 

lutail  of  trust  of  copyhold,  cannot  be  barred  with- 
out observine  the  customary  mode  .  ib. 

An  equitable  intail  in  copyhold  lands,  cannot  be 
barred  by  mere  devise  •  .•  157 

Lease  will  not  bar  an  equitable  intail  in  copyhold 
lands  •  »      •  •  •  158 

Whether  intail  may  be  barred  by  fine  •  159 

Difference  between  copyhold  and  ancient  demesne 
lands  .  •  •  ib. 

Whether  a  fine  by  a  married  woman  will  bar  her  in- 
terest in  copyhold  lands  •  •  160 

Copyhold  lands  are  within  the  jurisdiction  of  the  su- 
perior courts  •  •  •  159, 207 

But  intail  cannot  be  barred  by  a  recovery  in  the 
Common  Pleas  •  •  •  160 

A  copyholder  is  bound  by  his  fine  as  an  estoppel  260 

— i-— «  may  extinguish  his  interest  by-a  fine  ib.. 

•  Cannot  devest  his  estate  by  the  mere  operation 

of  a  fine ;  and  the  plea  of  partes^  &c«  is  an  answer 
to  his  fine  •  •  .  301 

CORPORATION.  A  corporation  sole  may  levy  a  fine  256 
An  ecclesiastical  sole  corporation  may  levy  a  fine  ib» 

Whether  a  corporation  aggregate,  may  levy    fine  by 

attorney  •  •  «  257 

Sole  aggregate  may  be  con  usee  in  a  fine  26G 

See^clesiactic. 

COUNTER-PLEADER  of  voucher        .  .  170 

COUNTIES.    For   lands  in  several  counties  there    must 

now  be  several  fines  •  ,  26^ 

COURTS*    Of  the  recovery  deed,  when  several  recoveries 

are  to  be  suffered  in  several  courts  •  174 

Of  the  courts  in  which  a  fine  may  be  levied  266 

COVENANT  may  be  maintained  a^inst  a  feme  covert  on 

warranty  by  husband  and  wife  ,  280 

Fmes  are  generalljr  levied  on  a  writ  of  covenant  260 

-* 19  stand  seisedm     The  seisin  of  the  covenantor 

supplies  the  use  •  .  .  :        ^173 
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COVERTURE  at  the  time  of  the  fine  lened,  or  at  the 
commenceoieDt  of  a  title  of  eotry,  protects  against 
the  bar  from  nooclaim  •  •  236 

But  the  period  of  nonchiim  will  commence  when  the 
disability  ceases  •  •  ib»  241 

COVIN.    A  fine  may  be  voidfor  covin  •  223 

CROSS  REMAINDERS.    A  person  taking  by  cross  re- 
mainders has  an  estate  in  every  part  of  the  land  54 
Operation  of  a  recovery  on  these  interests                   ,   ib, 

CROWN.    Reversion  or  remainder  of  crown  is  not  barred 

by  recovery  ...  Id 

Restraint  of  alienation  by  tenant  in  tail,  because  the 
gift  is  by  the  crown  for  services  performed  18 

Difference  between  common  law  and  statute  protec- 
tion, as  against  issue  and  reroaiuder-man  18, 19 

Recovery  cannot  be  suffered  by  tenant  in  tail  of  the 
gift  of  the  crown  for  services  performed,  so  as  to 
bartheissucy&c.  •  .  •  144 

Circumstances  to  bring  a  case  within  the  statute  which 
restrains  alienations  by  tenants  in  tail  145 

How  far  issue  under  an  estate-tail  of  the  gift  of  the 
crown  may  be  barred  by  nonclaim  on  a  fine  140 

Effect  of  a  recovery  at  the  common  law,  when  the 
crown  has  the  remainder  or  reversion  .  ib« 

Tenant  in  toil  of  the  gift  of  the  crown,  cannot  by  fine 
bar  the  issue  in  tail,  if  the  reversion  or  remamder 
be  in  the  crown  .  •  •  221 

CURTESY.  Tenant  by  curtesy  must  join  in  making 
tenant  to  writ  of  entry,  if  he  has  the  immediate  free* 
hold  •  •  •  .60 

CUSTOM  to  restrain  the  right  to  bar  an  intaii  is  void  145, 154 


D. 

DATE.    Reco^ry  deed  should  be  dated  within  the  term    62 
Query.    If  the  internal  evidence  of  a  recovery  deed 

is  conclusive  •  '  .  .  *  ib» 

When  the  freehold  is  conveyed  <  by  a  deed  dated  afler 
the  term  in  which  the  recovery  is  suffered*  the 
freehold  remains  in  the  grantee  •  103 

General  observations  on  the  date  of  recovery  deeds    163 

• 

DEATH.  .  Writ  does  not  determine  by  the  death  of  the 

^ing  ...  275 

Death  of  one  of  the  partict  determines  the  writ  as  to 
him  •  •       .       #  •  ib» 
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DEATH.— -Conitmcifd. 

There  i§  error  in  a  fine  as  against  any  of  the  parties, 
who  dies  while  the  Writ  is  depending  275,  291 

A  fine  may  stopped  by  reason  of  death,  before  the 
payment  of  king's  siWer  »  •  292 

A  tine,  unless  stopped,  will  be  good,  although  the 
king's  silver  is  paid  after  the  death  of  the  party  ib« 

Death  in  vacation  will  not  vitiate  a  fine,  so  as  the 
return  is  of  a  preceding  term,  and  the  king's 
silver  paid  .  .  276, 291, 29$ 

DEBTS  of  reversioner  accelerated  by  fine,  and  merger  of 

the  estate-tiiil  •  .  •  •  >]9 

Debts  on  reversion,  the  acceleration  is  prevented  by 
a  demise  •  •  .12 

DEDTMUS  not  necessary  for  tenant  if  on  the  spot  174 

DEED  (RECOVERY.)    Practice''  .  .        31,32 

Parts  of  .-...•  •  ^^»  1^ 

When  different  jurisdictions            •                  •  32 

One  recovery  deed  and  several  recoveries              •  ib. 

Declaratory  clause             ...                •  .        33 
Presumption  of   good   tenant,    from  twenty  years* 

possession  when  the  deeds  are  lost    .        •  85,  102 

Of  recovery  deed                  .                        .  161 

In  what  case  necessary                •                    «  162 

Of  parties  to  recovery  deed                •                •  165 

Observation  as  to  tenant                •                   •  172 

Recitals  in                •                    •                   •  177 

Testatum  clause              •                  ....  179 

Particulars  which  it  should  contain                •  180 

Operative  words  in  recovery  deeds                  .  -   182 

Of  the  parcels                .                •                .  184 
Clauses  of  *Hhe  reversion,"  and  **all  the  estate*'  when 

to  be  inserted  in  the  recovery  deeds  .  186 
Of  the  grant  of  deeds  .  .  ib. 
Of  the  habendum  .  •  ,  187 
Of  the  use  .  .  .  188 
Difference  between  deeds  to  lead  and  deeds  to  de- 
clare the  use  of  fines                 .                  •  .    318 

DEFAULT.    A  recovery  by  default  of  tenant  in  tajl»  is 

no  bar  to  issue  .  .  ,  119 

DEFEASIBLE.    Of  recoveries  by  persons  whose. estates 

.  ms^  be  varied  as  to  shares  •  •  52 

DEFORCE  ANT  necessary  in  a  fine  .         200 

DEMANDANT.    Formal  party              .  .                29 

Practice           .    .                .        ,     .    •  .  *         ib* 

Death  of              .        .         .                .  ,            ib. 

.annotdaim  to  be;. exempt  from  Dses  declared  o£ 

uny  seisin  he  n^  acquire               •  ^         .96 
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DEMANDANT.— Continued. 

Who  may  be  .  .  175 

Mistake  of  person  not  material  •  ib« 

Nor  is  the  want  of  his  execution  of  the  recovery  deed  ib. 
His  death  before  judgment  is  material  .  176 

D£M1S£  recommended  when  debts  and  judgments  are 

charged  on  reversion  •  .  12 

To  prevent  forfeiture.  Ill 

The  demise  in  ejectment  must  be  laid  after  entry, 

when  entry  is  necessary  to  avoid  a  fine  .  207 

A  demise  by  indenture  for  years,  will  bind,  not  extin- 
guish the  interest  •  •  200 

DERIVATIVE  ESTATE.     See  Fee-tail. 

DESCENT.     When  there  is  tenant  in  tail,  remainder  in 

fee  by  descent,  a  recovery  is  preferable  to  a  fine  11 

.Tail— fine  13 

Distinguished  from  occupancy  43,  46 

Difference  between  descent  and  purchase  as  to  post- 
humous child  .  '     45 

Descent  which  tolls  entry,  renders  an  action  neces- 
sary to  restore  the  seisin  245 

When  tenant  in  tail  by  purchase  suffers  a  recovery, 
and  the  use  results  to  him,  or  is  declared  to  him 

,  iufee,  his  estate' will  be  descendible  from  him  as 
a  purchasing  ancestor  198 

But  if  he  had  the  tail  by  deicenU  the  donee  will  be         * 
deemed  the  purchasing  ancestor  ib. 

The  resulting  use  on  a  fine  will  descend  as  the  old 
seisin.  .  .  *.  204, 318 

So  also  if  the  use  is  expressly  declared  to  the  former 
owner  •  .  ib* 

Tlie  render  of  a  fine  passes  a  new  estate  with  a  new 
descendible  quality  .  .  210, 318 

DETERMINABLE  FEE.     When  merged  in  reversion  13 

A  determinable  fee  is  taken  under  a  resulting  use 
to  tenant  in  tul,  who  levies  a  fine,  which  operates 
as  k  conveyance  .  204 

DEVEST.     An  estate  devested  is  turned  into  a  right  of 

entry  207 

A  fine  levied  by  tenant  for  life  may  devest  an 
estate  •  .  •  ib* 

Issue  in  tail  may  be  barred  by  fine,  though  the  estate 
is  not  devested.  .  •  218,  2^ 

An  estate  must  be  devested  to  give  effect  to  non- 
claim  .  •  .        *   222,  228 

If  tenant  for  life  in  possession,  levy  a  fine  in  fee,  &c. 
it  will  devest  the  estate  of  the  remainder-men         900 
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A  leaaDt  for  years  and  a  copyholder  cannot  devest 
an  estate  by  the  mere  operatian  of  a  fine  301 

DEVISE.     Devise  till  debts  pud  a  chattel  interest  43 

An  inchoate  interest  under  a  use  to  arise  on  a  reco- 
very is  devisable  •  14B 
An  equitable  intail  in  copyhold  lands,  cannot  be 
barred  by  mere  devise                 •                  •  157 

DEVISEE.  A  devisee  entering  under  a  void  devise,  gains 
the  fee  by  abatement^  and  may  levy  a  fine  and  gain 
a  title  by  non-claim  •  .  224 

See  Revocation,  Will. 

DEVISE  EXECUTORY,  cannot  be  barred  by  the  reco- 
very of  a  devisee  in  fee  .  •  2,  3 
—  may  be  barred  by  a  recovery  of  tenant  in  tail         ib. 

DISAGREEMENT..    None  can  be  by  a  person  who  has 

acted  as  tenant  .  175 

Of  disagreement  by  husband  and  wife  in  declaring 
the  use  of  their  fine                 .  .  314 

DISCEIT.  A  fine  of  lands  in  ancient  demesne,  levied  in 
the  court  of  Common  Pleas,  may  be  avoided  hj  a 
writ  of  disceit  •  .  .  24S 

DISCONTINUANCE  by  tenant  in  tail  mu8t  be  avoided 

by  action  •  .  .  13, 93 

May  be  by  feoffment  of  tenant  in  tail  .  203 

By  his  fine  stir  conusance  come  reo,  &c.  •  ib. 

Under  a  discontinuance  the  resulting  use  will  be  in 
fee-simple  .  .  204,299,317 

No  one  except  tenant  in  tail  in  possession,  can  discon- 
tinue estate-tuil  •  203,204,299 

A  woman,  tenant  in  tail  ex  provisione  virt,  cannot 
discontinue  •  •  •  221 

Lease,  release  and  fine,  being  part  of  the  same  assu- 
rance, are  a  discontinuance  •  205 

Bar^n.and  sale,  with  a  distinct  assurance  by  fine  no 
discontinuance  •  •  ib* 

No  discontinuance  can  be  made  by  the  concurrence 
of  tenant  for  life  with  next  remainder-man  in  tail    206 

There  cannot  be  a  discontinuance  of  rents,  or  other 
incorporeal  hereditaments  .  •  ib. 

Nor  of  a  remainder  after  an  estate  of  freehold  -  205 

When  there  is  a  discontinuance,  the  issue  in  tail,  or 
those  in  remainder  or  reversion,  have  a  right  of  ac- 
tion by  ybrmtfi^oii  •  •  206 

They  cannot  maintain  an  ejectment  •  ib. 

After  discontinuance^  there  is  merely  a  right,  no  es- 
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TAQE. 

DISCONTINUANCE.— Conriwtttfd. 

tate ;  such  right  cannot  be  transferred,  but  it  may 

be  extinguished  *  •^  206 

A  discontinuance  changes  tbe  estate  into  a  right  of  ac- 
tion, while  an  estate  merely  devested  leaves  a  right 
of  entry  .  .  206,  207 

The  issue  in  tail  may  be  barred  by  fine,  though  the 
estate«tail  is  previously  discontinued  •  218 

No  estate  can  be  barred  by  nonclaim  on  a  fine,  or  war- 
ranty, unless  it  is  discontinued  or  devested  ,  230 

A  fine  may  be  avoided  by  entry  in  all  cases,  except 
in  the  case  of  a  discontinuance,  or  a  descent  which 
tolls  the  entry  •  .  245 

No  discontinuance  of  equitable  estates  •  262 

DISSEISIN.     A  feolFmentby  termor  gains  the  freehold        59 
A  recovery  against  disseisee  may  be  good  by  estoppel    09 
An  estate  in  remainder  may  become  an  estate  in  pos- 
session by  disseisin  of  tenant  for  lifb  •  139 
A  fine  by  disseisor  may  operate  by  nonclaim                 224 
The  fine  of  joint-tenants,  tenants  in  common,  and 
coparceners,  good  only  for  the  share  of  each  of 
them,  unless  there  is  a  disseisin  of  the  other  shares  264 
Disseisin  is  a  question  of 'fact                     •  265 

PISSEISEE,  DISSEISOR.    The  right  of  entry  of  a  dis. 

seisee  is  extinguished  by  his  fine  to  a  stranger  209,  302 
A  disseisee  may  be  barred  by  nonclaim  on  a  fine 

levied  by  disseisor  •  •  224 

A  fine  by  disseisor  who  has  made  a  lease  for  life  will 

operate  so  as  to  bar  the  disseisee,  and  confirm  the 

title  of  the  lessee  •  ,  22^  310 

Issue  barred  by  fine  not  benefited  by  the  avoidance 

of  the  fine  by  a  dissdsee  •  •  206 

DIVISION  of  Estates  into  freehold,  and  not  of  freehold^ 
'    chattel  interest,  and  not  of  chattel  interest  42 

DONOR.    Recovery  cannot  gain  a  more  ample  estate  than 

the  donor  had  •  .  17 

DIVORCE.    A  divorce  doe8  not  defeat  a  fine  levied  by 

husband  and  wife  .  •  266 

DOWER.    Tenant  in  dower,  must  join  in  making  tenant 

to  the  writ  of  entry  •  •  69 

No  recompence  will  go  to  a  mere  dowress  having  a 

title  of  dower  •  •  131 

May  be  barred  by  recovery,  or  by  ^ne  ,         4,  269 

Fine  may  be  levied  on  writ  of  dower  •  269 

Dower  may  be  barred  by  nonclaim  •  229 

DURESS.    Duress  of  imprisonment  cannot  be  alleged  at 

law,  at  an  akiiwcr  to  the  operation  of  a  fine  253 
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ECCLESIASTICS.      There  is  a  suspension  of  remedy, 

when  the  head  of  an  ecclesiastical  body  is  barred      23& 

Ecclesiastical  corporations,  aggregate  or  sole*  cannot 
be  barred  as  to  the  inheritance  by  nouclaim  ib. 

The  individual  or  head  of  the  corporation  may  be 
barred  for  his  own  time  •  •  235 

It  seems  they  may  be  barred  by  the  statut  of  limi- 
tations '  •  •  .  236 

EJECTMENT.      No  ejectment  can  be  brought  by  Uie 

issue,  &c.  while  a  discontinuance  remains  in  force    206 

Ejectment  cannot  be  maintained  after  a  fine  with  pro- 
clamations, which  devests  an  estate,  without  an 
actual  entry  •  .  207 

The  demise  in  ejectment,  must  be  after  entry,  when 
entry  is  necessary  to  avoid  a  fine  •  208 

An  dectment  may  be  brought  when  there  is  a  right 
of  entry  .  .  246 

Not  when  there  is  a  right  of  action  •  ,  ib. 

In  what  cases  an  actual  entry  is  necessary,  before 
bringing  an  ejectment  •  .  247 

ENGROSSMEMT.    Of  the  engrossment  of  fines  291 

ENLARGEMENT.    Remote  remainder  .     .  16 

Determinable  fee  •  .17 

Defeasible  fee  .  •  ib. 

Necessity  in  lease  and  release  of  estate  to  be  enlarged     41 

ENTRY.    Errors  in  entry  of  proceeding's,  when  rendered 

immaterial  •  .75 

All  conveyances  by  tenants  in  tail  are  to  be  avoided 
bv  the  issue  by  entry  or  action  •  03 

Right  of.  entry  may  be  extinguished  by  fine,  &c.  206 

Entry  may  be  made,  when  the  estate  is  merely  de- 
vested •  •  207 

There  can  be  no  alienation  by  a  person  in  remainder 
or  reversion  having  a  mere  right  of  entry  208 

No  entry  necessaiy  to  avoid  a  fine  without  proclama- 
tions .  .  213 

An  actual  entry  to  avoid  a  fine  is  necessary  only  in 
the  case  of  a  fine  with  proclamations,  and  it  must 
be  for  thai  express  and  declared  purpose   207,  213,  247 

Entry  or  claim  must  be  pursued  within  one  year  after 
such  entry  or  claim  •  •  222 

An  estate  devested  is  turned  into  a  right  of  entry  .      207 
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ENTRY.— GmliNtted. 

An  entry  not  necessary  when  there  is  no  ouster  or  de« 

vesting       '  .  •  226 

£ntry  by  one  tenant  for  life  will  revest  the  estate  of 

thofte  in  remainder  •  227 

A  right  of  entry  may  be  barred  by  fine  and  nonclaim  234 
Till  there  exists  a  right  of  entry,  there  cannot  be  an 

adverse  possession  •  •  238 

A  fine^nay  be  avoided  by  entry  in  all  cases,  except  in 

case  of  a  discootiuuance,  and  a  descent  tolling  entry  245 
An  entry  by  a  |)articular  tenant  will  restore  the  seisin 

of  those  in  remainder  and  reversion,  unless  they  have 

merely  a  right  of  action  •  •  247 

In  what  cases  an  actual  entry  is  necessary,  before 

bringing  an  ejectment  .  .         .         ib. 

An  entry  is  necessary  only  where  the  title  is  legal         248 
Entry  not  necessary  when  a  fine  is  void  •  249 

EQUITABLE  RECOVERIES,  no  bar  of  legal  estate  22 

No  objection  that  equitable  freehold  flows  from  legal 

estate  •  ,23 

Nor  that  the  equitabble  remunder  is  in  trustee  of  le- 
gal estate  •  '  •  ib« 
Nor  that  the  equitable  tenant  in  tail  has  the  legal  estate    28 
Tenant  of  equitable  freehold                    .                       ib. 
Equitable  remainder  exists  to  some  purposes  though 

extinguished  in  legal  estate    -  -.  ib 

Double  equity  •  24, 27 

Mortgagee  '      •  .24 

Conveyance  by  trustee  and  consent  by  equitable  owner    26 
Will  be  good  though  the  vouchee  has  an  equitable  tail 

and  a  legal  fee  •  28 

Wife  having  freehold  as  separate  estate,  may  make  te- 
nant in  an  equitable  recovery*     '  . '  34 
EQUITABLE  ESTATE.    Query.   Whether  a  charge  on  an 
equitable  estate  will  be  accelerated  by  merger  of 
a  prior  estate  '             .                •                 .11 
No  forfeiture,  or  destruction  of  contingent  remainders, 

of  equitable  estates  •  .  117 

Equitable  estates-tail  ex  prav.  viri  are  within  the  sta- 
tute which  restrains  alienation  .  147 
Equitable  interest  in  copyhold  lands  may  be  intailed 

only  in  case  the  legal  estate  may  be  intailed  153, 155 
General  rule  as  to  alienations,  &:c.  of  equitable  estates  158 
Of  a  bargain  and  sale  of  an  equitable  estate  90 

In  equity  the  intention*  rather  than  the  form  is  re- 
garded •  •  .  ib. 
A  fine  by  tenant  for  life  of  an  equitable  estate  does 
;        not  operate  as  a  forfeiture             •                .              202 
Afine  by  cestui  que  trust  is  considered  in  equity  as  a 
conveyance               •               •               •                202 
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EQUITABLE  ESUAHL—CaiUmued. 

One  eauitable  owner  may  be  barred  by  the  fine  of 

anotner  •  •  •        .  963 

An  equitable  freehold  will  be  sufficient  to  support  a 
fine  of  an  equitable  estate  •  .  31(^ 

EQUITT  OF  REDEMPTION.  Persons  having  an  equity 
of  redemption  cannot  levy  a  fine  to  bar  by  nonclaim 
at  law  •  •  •  •  263 

But  a  fine  by  a  person  in  possession,  claiming  the 
equity  of  redemption  adversely,  will  bar  other  claim- 
ants of  that  equity  •  .  223,  233,  263 

The  mortgagee  connot  bar  the  mortgagor  •  ib« 

ERROR.  Power  to  bring  a  writ  of  error  may  be  extin- 
guished by  recovery  •  •  5 

Reversal  of  fine  for  error  will  not  vitiate  a  recovery 
suifered  in  the  mean  time  on  a  tenant  made  by  the 
fine  •  •  •  •  3T 

Errors  in  entry  of  procedings  when  rendered  immate- 
rial •  •       '        ..  •  75 

Erroneous  recoverjr  is  good  till  avoided  •  95 

Error  in  a  fine  will  vitiate  the  proclamations,  hut  an 
error  in  the  proclamations  will  not  vitiate  thefine  207, 248 

A  second  fine  may  bar  the  lord  of  a  writ  of  disceit,  or 
error  under  a  former  fine  •  «  240 

It  is  error  if  the  writ  is  returnable  on  a  dies  fumjuridiauQ7^ 

A  fine  is  erroneous  as  against  parties  who  die  while  the 
writis  depending  •  •  .  285 

A  fine  is  erroneous  as  fiir  as  it  comprises  land,  &c.  not 
mentioned  in  the  writ  •  •  285 

ESCHEAT.    Escheated  lands  become  parcel  of  a  manor    66 
Will  of  a  manor  will  include  lands  subsequently  es- 
cheated •  •  .  .lb. 

ESTATE.     A  contingent  interest  no  estate  .  48 

Clause  of  **all  the  estate"  to  be  sometimes  inserted 

and  sometimes  omitted  in  reo^very  deeds  •  186 
After  discontinuance  no  ejectment  can  be  maintained  206 
After  diicontinuance  there  is  merely  a  right  of  action, 

and  no  estate  •  .  •  ib« 

And  after  the  freehold  is  devested,  the  estates  of  the 

rightful  owners  are  changed  into  rights  of  entry      207 

JSTOPPEU  .  .  •  .4,6' 

Issue  in  tsdl,  or  remainder-man  not  barred  by  estoppel      d 
Tenant  in  tail  ftrsomUy  bound  by  recovery  though  no 

tenant  .  •  •  •  -^86 

Recovery  good  between  the  parties  by  estoppel,  though 

the  name  of  the  tenant  was  mistaken  •  89 

lisue  not  bound  by  estoppel  •  4,6,9i^ 
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ESTOPPEL.-*Coiiltiiti«<2 

A  Recovery  by  a  person  who  hat  a  right  tsftioguishes 

the  right  •  ^«  05 

General  hein  estopped  by  a  rtcovery  without  a  te» 

naot  •  «  »      •  dSyOQ 

A  recovery  by  disseisee  may  be  good  by  estoppel  99 

A  recovery  defective  against  issue,  may  operate  as  a 

conveyance  •  101 

youcher  not  material  in  recoveries,  as  conveyances  or 

estoppels  •  119 

Distinction  between  recoveries  to  operate  as  convey- 
'  '       ance,  release,  estoppel ,  bar  •  120 

Recovery  may  operate  as  a  conveyance  or  estoppel        73 
Strangers  may  take  advantage  of  estoppels  208 

Fine  by  estoppel  operates  as  a  release  ib« 

An  estoppel  fdr  years  is  created  by  a  fine  sur  ctm* 

eessii  for  years  »  dO& 

A  fine  by  a  stranger  may  operate  as  an  estoppel  290 

■        by  a  stran^ef  y  or  by  a  person  having  chattel  in- 

terests»  &c.  will  operate  by  estoppel  260 

A  recovery,  or  fine,  may  be  an  estoppel  on  the  expec- 
tancy of  an  heir,  contingent  interest,  a  right,  &c.  6, 301 
An  heir  apparent  is  concluded  by  his  fine  ib. 

Contingencies  may  in  some  cases  be  barred,  in  others 

bound  by  estoppel  •  ib* 

A  disseisee  is  barred  by  his  fine  •  902 

Of  fines  levied  by  two  when  an  estate  is  limited  to 

them  and  the  survivor  •  ib» 

A  fine  for  years  binds ;  a  fine  in  fee  bars ;  by  way  of 

estoppel  •  SOS 

EYIDENCR     Advantage  of  recovery  in  shortening  evi>* 

dence  of  title  .  14, 1& 

Query.   Whether  the  internal  evidence  of  a  recovery 
d^ed  is  conclusive  as  to  its  execution  02 

.  Possession  for*  twenty  years  and  recovery  deed,  evi- 
dence of  recovery  .  74 
The  statute  of  14  Geo.  II.  making  the  recovery  deed 
evidence  of  the  recovery,  applies  only  when  the  re- 
covery cannot  be  found              - '.                         70, 85 
After  twenty  years,  &c.  a  recovery  is  evidence  of  a 

good  tenant,  if  the  recovery  deed  is  lost  85 

Attomies*  books  admitted  in  evidence  in  some  cases        82 
The  chirograph  is  conclusive  evidence  of  a  fine  291 

Proclamations  must  be  proved  by  an  examined  copy     ib. 
Infancy  must  be  established  by  inspection  252 

Extraneous  evidence  may  be  admitted  ,    .       ib* 

See  Presumption.  • 

•  -  ■  ■ 

EXCEPTIONi  when  allowed  in  fines  289 
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EXECUTION...  QaeiT.  Whether  the  time  of  execatioD  of 

a  recovery  deed  may  be  shown  .    63 

Execution  may  be  sued  by  or  against  the  heir      151, 176 
Statutable  regulations  respecting  execution  151 

Advisable  to  have  recovery  deed  executed  within  the 

term  •  •  164 

Not  necessary  that  the  tenant  or  demandant  in  the  re- 
covery should  execute  the  recovery  deed  175 

EXECUTORS.     By  devise  to  executors,  until  debts  paid, 

they  have  a  chattel  interest  •  43 

Made  occupants  •  44 

When  a  fine  begins,  in  the  case  of  chattel  interests,  to 
run  against  a  person,  it  will  continue  to  run  against 
his  executors,  &c.  notwithstanding  a  subsequent 
disability  .  .  iM2 

EXECUTORY  FINE.  A  married  woman  may  defeat  exe- 
cution  on  a  fine  levied  by  her  alone,  whilst  under 
coverture  •  255 

Doubted  whether  the  operation  of  nonclaim  is  sus- 
pended on  an  executory  fine  •  296 

EXECUTORY  INTEREST.    An  executory  interest  may 

be  extinguished  by  fine  •  206 

'    Not  sufficient  that  the  tenant  in  a  recovery  has  merely 
'        an  executory  interest  •  48 

EXPECTANCY.    A  fine  levied  by  an  heir  apparent  may 

opente  by  estoppel  •  301 

EXPENCE.    Fme  or  recovery  .     *  15 

EXTINGUISHMENT.  Rent,  dower,  &c«  may  be  extin- 
guished by  recovery  '  •  5 

Equitable  remainder  exists  to  some  purposes,  though 
extinguished  in  legal  estate  •  23 

TiUe  of  dissiesee  may  be  extinguished  by  his  recovery    99 

Consequence  of  extinguishment,  and  cautions  against 
it  .  .  142 

Right  of  action  or  entry  may  be  extinguished  by  fine 
or  release  •  208 

Termor  or  copyholder,  &c,  may  extinguish  his  inter- 
est by  a  fine  •  •  260 

See  Estoppel. 

FEE.  A  recovery  by  tenant  of  a  determinable  fee  operates 

merely  as  a  conveyance  •  %  4 

The  defeasible  quality  of  a  fee  not  barred  by  recovery      2 
Determinable  fee,  may  merge  in  the  reversion  in  fee- 
aimple  •  Id 
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FEE. — Gmikimed. 

A  fee-simple  passes  when  teDant  in  tail   disconti* 

nues  •  .  •  •    ^  13 . 

A  base  fee  passes  by  the  alienation  of  tenant  in  tail 

when  he  conveys  his  estate  •  ib. 

Tenant  in  fee,  aod  his  heirs  bound  by  recovery  though 

no  good  tenant  to  the  writ  of  entiy  •  86,  W 

Reversioner  in  fee  bound  by  his  recovery  •  88 

A  fee-simple  depending  on  a  new  title  is  acquired  by 

discontinuance  •  •  203 

FEME.  '  See  Husband  and  Wife 

FEOFFMENT.    Tenant  may  be  made  bv  feofiment  84 

Difference  between  a  feoffment  and  nne  in  makiDg  te- 
nant ' •  •  '37 
There  must  be  livery                           •            •  41 
Feoffment  by  termor  will  gain  the  freehold              59, 260 
Termor  for  years,  or  copyholder,  &c.  cannot  levy  a 

fine  with  effect  without  making  a  feoffment  223, 226, 260 
To  gain  a  title  by  nonclain  tb^  feoffment  should  pre- 
cede the  fine  •  .  260,205 
The  practice  of  feofiment  and  re-enfeoffment  supei^ 
seded  by  the  introducti<Mi  of  conveyances  to  uses      211 

■ 

FINE  distinguished  from  recoveries  •  13 

Tenant  may  be  made*  by  fine  •  34 

Husband  seised  in  right  of  wife  may  make  tenant  with- 
out fine  .      •  •  ib. 
A  fine  not  necessary  when  the  wife  has  the  freehold, 

as  a  separate  estate  •  •  ib. 

A  fine  to  make  a  tenant,  may  be  in  the  same  or  a  prior 

term  •  *  •  36 

A  fine  will  be  presumed  to  be  to  the  use  of  the'co- 
nusee  if  he  is  afterwards,  notwithstanding  an  inter- 
val of  many  years,  named  tenant  in  a  recovery,  and 
no  use  declared  in  the  mean  time  .  ib. 

Reversal  of  fine  for  error,  will  not  vitiate  a  recovery 
suffered  in  the  mean  time,  on  a  tenant  made  by  the 
fine  •  •  37 

Difference  between  a  feoffment  and  fine  in  mal^ng  te- 
nant .  •  ib. 
Advantage  of  making  tenant  to  recovery  by  fiue  39 
A  fine  in  vacation  as  of  a  preceding  term  will  support 

a  recoveij  in  tiikt  term  .  64 

Notwithstanding  the  intail  is  barred  by  fine,  a  reco- 
very may  be  suffered  •  .  126 
Whether  intail  in  copyholds  may  be  barred  by  fine  159 
Of  fines  of  lands  of  ancient  demesne                •  ib« 
Whether  a  fine  by  a  married  woman  will  bar  her  in- 
^  terett  in  copyMd  lands                   «               «          160 
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FINE— CoftetmcecL 

A  (ne  IB  an  assanmoe  of  record  •                200 

Is  founded  upon  a  writ  •                             ib. 

Parties  and  weir  denominations  «                      ib« 

THfiUB  ARE  SEVERAL   SPECIES   OF   FIKE. 

1.  Sur  conuzance  de  droit  came  ceOf  ifc^  201 

2.  Sur  dime  grant  et  render                      .  ib. 

3.  Sur  conuzimee  de  droit  ta$Uum               •  ib. 

4.  Sur  concessit                                              •  ib* 
Except  in  particular  cases  the  first  is  preferable  ib. 

'If  levied  in  fee  by  tenant  for  life  of  tbe  legal  es- 

tate*  or  by  tenant  for  life  with  a  remote  estate  of 

inheritance  it  is  a  forfeiture  •  ib« 

-It  is  also  a  forfeiture  if  a  tenant  for  life  accepts 

it  •  •  ib. 

m  »    So'likewise  if  two  tenants  for  life  levy  this  fine, 

or  one  levies  and  another  accepts  it  •  201 

The  forfeiture  is  prevented  by  the  concurrence  of  the 

persou  having  die  immediate  estate  of  inheritance    202 
Difference  between  fines  and  recoveries  in  this 

respect  •  .  ib; 

This  fine  if  levied  by  sxx  equitabl&tenant  for  life  is  not 

a  forfeiture  •  •  ib. 

-It  is  an^acknowledgnuait  of  a  gift  or  feoffment  on 

record      .  •  •  ib* 

-It  passes  the  inheritance  without  words  of  li- 

riiitation  •  «  ib. 

But  words  of  expiess  limitation  will  have  effect  ib« 

It  will  be  no  forfdtuie  if  confined  to  tbe  interest  of 

conusor  •  •  ib. 

If  levied  by  tenant  in  tail  in  possession,  it  creates  a 

discontinuance,  and  a  tortious  fee  depending  upon 

a  new  title  20S 

When  levied  hy  a  person  eeisedf  it  transfers  the  tebin 

of  which  uses  may  be  declared  •  ih. 

The  use  if  not  declared  will  result  unless  the  fine  it 

for  a  particular  estate  •  ib. 

It  results  according  to  the  former  ownership  ib. 

The  use  if  declared  of  part  of  the  estate  only  will  re- 
sult for  the  residue  •  •  204 
The  descent  of  tbe  use  when  declared  or  resulting, 

will  be  governed  bv  the  old  seisin  ib. 

Bargain  and  sale,  with  a  distinct  assurance  by  fine,  do 

not  create  a  discontinuance  •  20^ 

The  fine  sometimes  devests  the  estate,  and  leaves  a 

mere  right  of  entry  p  207 

Lease,  release,  and  fine  being  parts  of  tiM  same  assur* 

ance,  create  a  discontinuance  »  2(M^ 

When  it  does  jkot  devest  or  discontinue  the  estete 


iKdbx.  537 


PAOB, 

there  is  a  contianance  of  seisin  in  the  per^n  having 

the  remainder  or  reversioti  in  fee  •  207 

Unless  barred  by  the  One,  the  issue  in  tail,  &c.  may 

enter  •  •  ib. 

An  entry  is  neeessary  to  avoid  this  fine  when  levied 

with  proclamations  •  ib. 

A  fine  levied  by  a  fierson  having  merely  a  right  of 

action,  &c.  will  operate  bv  extinguishment  208 

A  fine  may  extinguisd^  a  rignt  of  Action  •  ib. 

of  entry  •  lb. 

a  contingent  remainder  ib. 

an  executory  interest  ib. 

Strangers  may  take  advantage  of  tines  operating  by    < 

way  of  extinguishment  .*  ib. 

So  may  a  disseisor,  of  a  fine  levied  by  the  disseisee  209 
Contingent  remainders  cannot  be  transferred  by  fine  ib. 
But  a  fine  sur  concessit ,  for  years ^  will  bind  the 

estate  when  it  shall  vest  .  ib. 

To  bind  a  contingent  interest  or  right  in  tail,  a  fine 

sur  concessUy  for  years,  may  be  levied  210 

Any  fine  which  imports  to  pass  a  fee  will  extinguish 

a  right      ...  ib. 

The  fine,  sur  grant  et  render ^  operates  as  a  double 

conveyance  •  •  ib. 

Parts  of  this  fine  •  «  ib. 

It  changes  the  descent  .  ib. 

The  render  of  the  fine  may  be  to  the  grantor  or  his 

wife  •  .  211 

Settlements  may  be  ninde  by  this  fine  ib. 

Uses  may  be  declared  on  t]:e  render  of  this  fine  ib. 

The  ■fine  sur  convzance  de  droit  iantum^  transfers 

merely  the  estate,  or  extinguislies  the  right  of  the 

conusor  .  .  212 

■        I      is  used  to  pass  a  reversionary  interest,  or  as  a 

surrender  •  •  ib. 

is  proper  ibr  a  t#»iiant  for  life,  with -a  remote 


inheritance  .  .  ib. 

Use  may  be  declared  on  a  seisin  transferred  by  this 

fine  •  •  ib. 

The  fine  smr  concessit,  may  be  levied  for  years,  for 

life,  in  tail,  or  in  fee  •  213 

Whether  it  may  be  levied  with  a  clause  of  "  aH  and 

•whatsoei'er,*'  i&c.  .  .  ib. 

It  is  used  to  pass  the  estates  of  married  women,  be- 
ing tenants  for  life  .  •  ib. 
'■■-          to  create  terms  to  bind  executory  interests  by 

estoppel  •  •  ib. 

Fines  are.fHirther  distinguished  into 
Ist.  Fines  at  common  law  «  ib« 

¥0L.  1.  o  o 
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FINE.— Con/tntttfJ. 

2d.  Fines  with  proclttmatioiis  •  •        213 

A  6ne  at  the  common  law  k  no  bar  to  the  iasue  in 
tail,  or  by  non-claim  •  •  ib» 

■  When  .  used  as  a  conveyance  it  may  operate 

without  proclamations  •  ib* 

No  entry  is  necessary  to  avoid  this  fine  •  ib. 

An  actual  entry  is  only  necessary  in  the  case  of  a 
fine  with  proclamations  •  ib* 

The  object  of  proclamalUms  is 

1st.  To  protect  a  defective  title  by  nonclaim  214 

2d.  To  bar  the  issue  in  tail  .  ib« 

The  general  objects  of  fines  are 

1st.  As  a  conveyance  by  married  women  •  ib. 

2d.  As  a  conveyance  by  the  issue  in  tail  •  ib» 

dd.  To  gain  or  confirm  a  title  by  nonclaim  ib. 

Ist,  A  married  woman  cannot  bind  herself  or  her 
heirss  w  to  her  estate  of  freehold,  &c.  without  fine  ib. 

Proclamations  immaterial  with  this  view  •        215 

A  fine  is  not  necessary,  where  the  wife  has  a  mere 
authority  •  .  ib. 

Or  a  power  dispensing  with  coverture  •  ib. 

Or  a  separate  estate  by  way  of  trust  •  ib. 

Te&ant  in  tail  may  alien  by  fine  with  proclamaticHis  216 

Whether  he  has  an  estate  in  possession,  remainder* 

or  reversion  .  .218 

Also  he  may  bind  contingent  interests  by  estoppd  ib. 

And  may  bar  his  issue  though  the  estate  is  discootinu- 
ed,  devested,  or  aliened  *  ib. 

Or  though  levied  by  issue  in  the  life-time  of  his  an- 
cestor •  .  ib. 

Also  between  collaterals,  tlie  fine  will  be  a  bar  if  the 
intail  descends  on  the  conusor  or  his  issue  219 

A  fine  will  have  no  efifect  unless  the  issue  are  inherita- 
ble to  the  intail  .  .220 

Nor  will  a  fine  by  a  person  whose  title  as  heir  is  de- 
feated by  a  more  immediate  detcent  ib. 

Difference  between  fine  and  recovery  .  ib. 

A  line  by  tenant  in  tail  after  possibility,  &c.  is  con- 
sidered as  a  fine  by  tenant  for  life  .  ib. 

A  fin^  by  tenant  in  tail  of  an  estate  of  the  gift  of  tlie 
crown,  &c.  cannot  bar  the  issue  if  the  reverrion 
or  resMinder  remains  in  the  crown  •  221 

Women  tenants  in  tail  ex  prwisione  viri^  cannot  bar 
their  issue  by  fine  .  ib. 

Statute  of  nonclaim  4  H.  VH.  makes  an  action  or 
entry  otscevsHry,  within  five  years  ib. 

By  4.  Ann,  c.  16.  s.  16,  it  is  necessary  that  such  entry 
•r  claim  be  puiaued  within  onf  year  222 
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A  fine  levied  by  elfins  qu€  trusty  if  void  as  ngidast 
the /f^o/ OBvners  •  •  23S 

—  by  tenant  for  life^  may  gain  the  fee  by  non- 
daim  •  .  225 

A  fine  by  an  abator^  intruder,  or  diaseisory  may  ope- 
rate by  non-claim  •  •  ib. 

An  inatantaueoufi  seisin  is  not  a  sufficient  foundation 
for  a  fine  •  ,  ib« 

A  tenant  for  year^,  the  owner  of  any  chattel  interest, 
a  person  who  has  mere  possession^  or  the  receipt 
oi  rent  of  anotber'a  tenant,  has  not  a  sufficient 
foundation  for  a  tine  •  223,226 

A  iuie  will  sometimes  operate  in  confirmation  of  the 
title  of  those  connected  in  privity  of  estate  226 

No  £ntry  necesuiry,  wh^n  there  is  no  puster  or  de« 
vesting  •  *  ib» 

Adverse  possesiioa  is  necessary  to  the  operation  of  a 
fine  by  non-claim  •  .  227 

Privity  of  estate  may  prevent  a  oar  by  non-claim  ib* 

An  entry  by  one  may  revest  the  estate  of  another  ib« 

A  auhiequent  adverse  possession  will  not  support  a 
previous  fine  •  .  228 

A  fine  by  tanant  in  tail  as  a  conveyance,  cannot  ope- 
rate by  non-claim  •  •  ib^i 

A  fine  by  a  disseisor  who  has  made  a  lease  for  life,  will 
operate  ift  bar  to  the  disseisee,  and  a  confirmation  > 
of  the  title  of  the  lessee  •  ib. 

Necessity  of  adverse  possession  illustrated  22S> 

No  estate  is  haired  by  fine,  unless  it  is  devested  or  dis- 
continued •  •  230 

A  rent-charge,  an  interefse  terminif  a  concUtion,  an 
authority,  not  barred  -by  non-claim  on  fine  231 

Non-clnim  yvill  run,  though  the  fine  is  levied  before 
there  is  a  right  of  possession  •  ib. 

A  fine  by  a  lessor  while  an  inieresse  termini  is  exe- 
cutory, will  not  bar  it  •  282 

An  iMtereue  termini  may  be  barred  by  the  fine  of  a 
stranger,  after  a  right  of  entry  has  existed  for  fire 
yeaia  and  non-claim  •  ib* 

A  fine  by  a  trustee  will  not  bar  the  cestui  que  trust   233 

A  eesiui  que  trust  having  gained  the  legal  freehold, 
may  bar  his  trustee  by  fine  .  tb. 

Ona  cestui  que  trust  may  also  bar  another  ib» 

A  c^j^ai  que  trust  is  bound  bv  nonclaim  of  the  trus- 
tet^  except  in  cases  of  fraud,  infancy,  &c.  ib. 

Difference  when  the  equity  cWges  the  person,  and 
when  the  lands  •  •  234 

A  fine  will  bar  any  ri^t  or  title  of  entry,  by  non-claim  ib* 

AUo  a  remedy  by  aiction  »  ib. 

oo2 
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Who  uiHv  be  barred  by  non-claim. 

■I  erclesiaotical  persons  being  tsole  corporations, 

as  a  bishop,  parson,  &c.  •  235 

Al>o  the  succijssor  ior  his  time,  unless  he  avoid  the 
fine  •  •  ib. 

A  corporation  during  the  conti nuance  of  its  head» 
by  the  non-claim  uf  its  head  •  ib. 

Who  cannot  be  barred, 

the  king,  nor  ecclesiastical  corporaiionsy  ag- 
gregate or  sole  •  .  ib. 

An  officer  for  life  may  be  barred  for  his  time  236 

A  successor  not  bar'cd  by  non-claim  of  his  predecessor  ib. 

Obaerrations  on  fines  a«^  against  ecclesiastical  corpo- 
rations •  .  •  ib. 

A  tine  must  be  avoided  within  five  years,  except  in 
the  caties  of  infancy,  &c.  and  owners  of  fiiture 
rights  must  claim  within  five  years  after  their  dis- 
abi.ity  ceases,  or  right  commences  .  ib. 

Com pu tat  on  of  non-claim  is  made  from  the  last  pro- 
clamation .  .  ib. 

State  of  the  law  when  ^everal  persons  have  several 
present  rights  .  •  237 

A  fine  may  run  agiunst  some,  though  not  against 
others  of  several  joint-tMiants  .  ib. 

Against  persons  Imvmg  immediate  rights,  a  fine  begins 
to  run  from  the  last  proclamation  .  ib. 

But  not  against  those  who  have  future  rights,  till  their 
right  of  possession  commences  •  238 

Several  'ij^hts  or  several  estates,  give  fseveral  periods 
of  non-claim  for  each  estate,  right,  &o.  240 

A  fir^e  may  run  against  an  heir,  though  the  ancestor 
died  under  a  d  sability  .  241 

Subsequent  disabilities  will  not  suspend  the  period  of 
non-claim  on  fines,  when  it  once  commences  242 

A  ret-overy  by  tenant,  &c.  in  tail,  though  barred  by 
fine,  ulll  bar  the  remainders,  &c.  .  243 

The  stHtutes  of  limitations,  and  non-claim  on  fines, 
mav  be  running;  at  the  same  time  .  244 

The  statute  of  limitations  may  sometimes  operate  be- 
fore the  fine  begins  to  run  .  ib. 

A  seller  relying  ou  non-claim  on  a  fine,  must  shew  by 
evidence  the  ap'  lication  of  the  bar  .  ib. 

In  aHveise  actions,  non-claim  xs  a  bar  till  the  contrary 
Sr  s'lewn  .  .  245 

A  fine  may  lie  avoided  by  entry,  except  in  the  case  of 
a  discontiuu.'nce,  or  a  descent  tolling  entry  ib. 

In  the  e^ce.»ed  cases,  an  action  is  necessary  240 

Entry  or  claim  on  a  fine  must  be  prosecuted  within 
one  year,  or  a  iiew  entry,  &c.  made  within  the  five^ 
years  .  •  -  ib. 
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Actual  entry  is  necessary  for  avoiding  a  fine  with 
proclamations,  -where  an  entry  is  sufficient  247 

Entry  by  a  particular  tenant  will  restore  a  seisin  to 
the  persons  in  remainder  (whohuvearight  of  entry) 
and  no  bar  by  non-claim  can  ever  be  het  up  under 
a  fine  once  avoided  .  .  ib. 

An  entry  or  action  to  avoid  a  fine,  is  necessary  only 
when  the  title  is  legal  .  248 

Fines  of  trust  estates  must  be  avoided  by  bill  in  equity, 
exception  where  legally  voided  .  ib. 

If  trusts  affect  the  land  and  not  the  person,  then  to 
avoid  a  tine»  the  remedy  is  entry  or  action  in  the 
name  of  the  trustee  ^  *     ib. 

A  fine  may  be  avoided  ibr  error,  and  erroneous 
fine  destroys  the  effect  of  tht:  proclamations  and 
non-claim  •  •  ib. 

An  error  in  the  proclamations  will  not  vitiate  the  fine     ib. 

Non-claim  is  avoided  by  an  error  in  the  tine,  oi  in  the 
proclamations  .  •  ib. 

A  fine  in  Westminster-hall  of  lands  in  ancient  de- 
mesne, may  be  reversed  by  writ  of  desceit  ib. 

A  fine  to  be  avoided  by  writ  of  error  is  voidable  only  249 

If  levied  in  a  court  not  having  jurisdiction,  is  void  ib. 

A  fine  actually  void  cannot  bar  by  nou-claiin,  nor  is 
entry,  &c.  necessary  to  avoid  it  •  ib. 

Fines  not  proclaimed,  cannot  bar  by  non-claim  ib. 

By  whom  a  fine  may  not  be  levied. 

■'  the  king,  corporations  a^oregate  of  many  251,  257 

By  infants,  ideots,  married  women  .  ib. 

Fines  of  ideots  are  binding  upon  them  and  their  heirs  252 

Of  the  relief  afforded  by  equity,  where  a  hue  hab 
been  levied  under  circumstances  of  fraud  253 

Persons  born  deaf,  dumb,  and  blind,  are  considered 
as  ideots  •  .  ib. 

-^— ^  deprived  of  one  or  two  senses  only,  are  com- 
petent to  lev>  tines  •  .  ib. 

t)ure8s  of  imprisonment  is  no  answer  to  the  operation 
of  a  tine  •  •  ib. 

Benefit  resulting  from  ru'e  of  court  requiring  au  affi- 
davit of  age,  &c.  •  .  ib, 

A  married  woman  is  not  allowed  to  levy  a  fine  alone, 
except  in  particular  instances;  but  it  levied,  it  is 
voidable  only  •  .  *i54-5 

A  tine  levied  by  a  married  woman  as  a  fime  sole^  is 
binding  on  her  and  her  heirs,  unless  avoided  by 
her  husband  •  .  255 

A  married  woman  may  defeat  execution  ou  an  exe« 
cutory  fine  .  •  ib 

A  fipemuy  pa«)8  against  a  woman  as  a  feme  sole,  who 
marries  after  acknowledgmeui  •  25 
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A  divorce  does  not  defeat  a  fitie  levied  hy  husband 
and  wife  .  •  2M 

Deeds  or  uses,  of  fines  levied  by  iufantSj  &c.  are  good    ib. 
By  whcEiii  fities  may  be  levied. 

By  the  queen,  (except  the  iqaeen  regent,]  sole  corpora- 
tions, though  ecclesiastical  persons,  persons  attaint- 
ed, aliens,  persons  outlawed  in  personal  actions       256-7 
By  whom  a  fine  may  belevied  in  point  of  estate. 

That  a  fine  may  operate  by  non-claim,  the  freehold 
must  be  in  one  of  the  parties,  under  a  present  or 
remote  interest,  by  right  or  by  wrong,  under  an  ab- 
solute or  defeasible  title  .  .  258 

The  fine  of  a  remainder-man  or  reversioner,  will  bar 
strangers,  but  not  the  tenant  of  a  prior  estate  259 

Between  parties  and  privies,  a  fine  tvill  be  good  with- 
out the  freehold  in  either  party  •  ib« 

Otherwise  as  against  btrangers,  and  as  a  bar  by  non- 
claim  •  •  •  .lb. 

Difference  between  a  fine  as  a  conveyance,  and  an 
estoppel  •  .  .  ib« 

A  fine  levied  by  tenant  for  years,  or  a  copyholder,  is 
aforfeitut-c  .  ♦  .  .  '  2C0 

Good  against  themselves  •  •  ib* 

Persons  having  chattel  inter^ts,  tenants  for  uncer- 
tain interests,  by  statute-merchant,  staple,  elegit, 
or  at  will,  are,  in  point  of  estate,  disqualified  to 
levy  fine&  .  •  •  ib. 

These  fines  are  good  against  the  parties  by  estoppel        ib. 

■  do  not  operate  by  non-claim,  or  as  a  convey- 

ance, but  by  extinguishment  .  .  ib. 

Copyholders  and  termors  may  gain  the' fee  by  non- 
claim,  first  making  d  feoff'ment  .  •  ib, 

A  conveyance  cannot  be  made  by  the  fine  of  a  per- 
son having  a  right  of  action,  a  title  of  entry,  or 
u  contingent  interest  .  #  261 

A  fine  for  years  will  bind  an  interest  without  extin- 
guishing it  .  .  «  262 

Of  fines  by  cestui  que  trust  •  .  ib. 

A  person  having  an  equity  of  redemption,  cannot  levy 
a  fine  to  bar  by  non-claim  at  law  .  263 

One  equitable  owner  may  be  barred  by  the  fine  of 
another  •  •  •  ib* 

A  fine  by  a  mortgagor,  or  mortgagee,  will  not  bind 
the  other  .  .  .  •  ib. 


by  a  person  before  entry,  or  receipt  of  rent,  is 


void,  for  want  of  the  freehold  .  .  ib. 

Fraud  avoids  a  fine  in  equity  .  .  264 

A  fine  by  a  joint-tenant,  tenant  in  common,  or  co- 
parcener, good  only  for  bis  ewn  sbarci  unless  he 
disseise  his  compaition  w  ••  ib. 
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Fine  by  a  joint-tenant,  severs  the  tenancy  •  264 

A  line  may  he  levied  to  the  kin^,  an  infant,  a  married 

woman,  an  attainted  person,  a  corporation  sole  or 

aggregate  •  •  •        265-6 

In  what  courts 
In  courts  having  jurisdiction  over  the  lands        •       ,2jd6 
A  fine  in  Westminster-hall  of  lands  in  a  county  pala 

tine  is  void  •  •  •  ib* 

■  Of  lands  in  ancient  demesne,  is  voidable  only     ib. 

A  fine  of  lauds  in  the  West  Indies  may  be  levied  in 

Westminster-hall  .  •  207 

Admitting  the  court  to  have  jurisdiction,  a  fine  may 

be  levi^  in  the  court  of  Common  Pleas,  King's 

B^ch  ;  of  great  Sessions  in  Wales ;  counties  pam- 

tine,  as  Lancaster,  Chester,  Durham  .  268 

Of  ancient  demesne  .  •  .  ib« 

In  inferior  courts  by  usage  sanctioned  by  act  of  par- 
liament .  .  •  •  ib. 
On  what  writs  a  fine  may  be  levied                  •                ib. 
Hie  writ  of  covenant  is  generally  used                •          260 

Of  what  parcels. 
O^  all  things  of  which  a  pracipe  quod  reddai  will  lie   ib. 
Of  land  in  all  its  varieties  •  '•  ib. 

Of  other  things  .  •  .  *      ib. 

A  fine  cannot  be  levied  of  common  in  gross  sans  tiom* 

brey  office  of  dignity  •  .  •        270 

There  are  instances  of  fines  levied  of  annuities  ib. 

By  what  names. 
In  fines  the  parcels  should  be  demanded  by  their 

legal  names  .  »  •  ib. 

The. deed  leading  or  declaring  the  uses  of  a  fine,  is 

considered  as  part  of  the  same  assurance  •         271 

A  fine  may  be  amended,  as  to  the  parcelf ,  by  the  deed 

of  uses  ...  .  272-3 

Whether  fines  will  pass  a  greater  number  of  acres 

than  are  contained  in  the  writ  .  ib. 

Parts  of  a  fine  are,  the  original  writ,  licentia  eoncor" 

dandit  the  concord,  note  of  the  fine,  foot  of  the  fine  274 
The  writ  is  a  necessary  foundation  for  a  fine  ib. 

Requisites  in  the  writ  are  a  plaintiff,   deforceant, 

parceb,  return  and  teste  •  •  ib. 

The  return  must  be  on  a  dies  juridicus  •  ib. 

If  it  be  on  a  dies  non  juridicus  it  is  erroneous  275 

A  retraxit  puts  an  end  to  the  writ  .  ib. 

Death  of  dther  of  the  parties  before  the  return  of  the 

writ,  determines  it  as  to  that  party  •  ib. 

lAcentia  concordaudi. 
A  fine  called  tbt  premier  &ne,  is  payable  on  the  writ; 
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and  aiiotlier  called  th^  post   ^ne  on  th^  liceniiu 

concQrdandi  .  .  276 

No   writ  of  covenant  can  be  received,  till  post  fine 

is  puid  •  •  •  \h. 

Of  the  entry  of  the  licence  to  accord  277 

Concord  contains  the  acknowledgment  of  tlie  fii\e        ib« 

before  whom  it  must  be  made  •  ib. 

The  parties  to  the  concord    are,    the  conuior,  the 

amu^ee  •  .  •  283 

A  stranger  to  the  writ  cannot  be  a  party  to  the  tine    284 
— may  take  by  way  of  remainder,  bat  not  as 

immediate  grants,  on  a  render  in  a  fine  ib. 
A  fine  cannot  be  levied  of  parcels  not  in  the  writ  285 
is  erroneou«  as  far  as  it  comprises  more  parcels 

than  are  in  the  writ  •  •  ib. 

The  render  in  a  fine  may  be  of  a  particular  estate        ib. 
Not  of  a  larger  estate  than  is  granted.  •  ib. 

When  lands  are  in  different  counties,  there  must  be 

different  fines  •  .  •  28G 

Several  persons  may  join  their  parcels  in  the  same  fine, 

if  they   are  under  a  given  value  .  ib. 

Coparceners,  joint-tenants,  and  tenants  in  common, 

may  join  in  the  same  fine  •  .        ib» 

Words  of  limitation  are  usually  added  in  fines  sur 

grant  et  render ,  and  fines  sur  concesserunt  287 

Except  in  gavelkind-tenure,  lands  may  not  be  limited 

to  two  and  their  heirs  •  «  ib» 

Condition,  exception,  saving,  re-entry,  when  allowed 

on  fines  •  *  .  289 

A  fine  may  be  good,  with  or  without  warranty  ib. 

The  warranty  and  grant  should  be  conformable  ib. 

Note  of  fine — its  nature  .  .  290 

Foot  of  fine—what  it  is-— its  contents  .  ib. 

Chirograph  the  same  with  the  foot  of  the  fine  ib» 

Of  the  indentures  of  fine  .  .  291 

Cliirograph  is  conclusive  evidence   of  the  fine  ib. 

Of  the  engrossment  of  fines  •  .         ib« 

A  fine  may  be  stopped  by  the  death  of  a  party,  be- 
fore the  payment  of  the  king's  bilver  .   .   292 
A  fine  may  be  good,  although  the  king's  silver  is  paid 

after  the  death  of  the  party  ,       ib. 

Acknowledgment,  one  of  the  principal  parts  of  a 

fine  .  •  ib. 

The  time  of  acknowledgment  is  immaterial  293 

A  fine  relates  to  the  return  of  the  writ  .  ib. 

Deatb  in  vacation  will  not  vitiate  a  fine,  if  the  writ 

was  returnable  of  a  preceding  term,  and  the  king's 

silver  paid  .  .  •  ib» 

A  recovery  was  hdd  good,  though  the  tenant  was 
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made  by  a  subsequent  fine,  acknowledged  of  a 
prior  term  .  •  2M 

Wbether  a  will  is  revoked  by  the  relation  of  a  fine  ii>. 

To  gain  a  title  by  non-claim,  tlie  fine  should  be  levied 
as  of  a  term  after  the  feo£Fment  .  2d5 

Objects  of  the  statute  of  non-claim  are  to  bar  the  issue 
in  tail,  and  to  gain  a  title  by  non-claim  •'  ib* 

Proclamations  on  a  fine  may  be  after  the  death  of  a 
cojiusor  or  canusee  •  •  296 

Where  proclamations  operate  by  relation  to  the  fine    ib« 

Computation  is  made  from  the  last  proclamation^  ex- 
cept the  fine  is  executory  •  •  ib« 

Proclamations  upon  fines  must  be  made  according 
to  the  statutes  or  they  will  be  void  •  297 

■  a  fine  ootwithstandiDg  an  error  in  the  proclama- 
tions, will  be  good  at  common  law  as  a  conveyance 
or  an  estoppel  •  •  •  ib« 

Th^  issue  are  bound  by  a  6ae,  although  there  was  no 
freehold  in  the  parties  .  •      ,         ib. 

T^e  plesL  of  paries  Jfinify  &c.  cannot  be  pleaded  by  the 
issue  .  .  •  ib. 

The  issue  are  not  benefited  by  the  avoidance  of  a  fine 
by  the  disseisee  ^  .  •  298 

Strangers  to  a  fine  may  plead  partes  Jinis^  &c,  ib. 

A  tenant  for  years,  or  a  copyholder,  cannot  devest  an 
estate,  by  the  mere  operation  of  a  tine  •  301 

Partes  finis  nihil,  &c.  may  he  pleaded  to  their  fine        ib. 

An  heir  apparent  is  conclutied  by  his  own  fine  ib. 

A  diaseisee  is  bound  by  his  own  tine  •  902 

Of  fines  levied  by  two  when  an  estate  is  limited  to 
them  and  the  survivor,  &c.  •  ib. 

Joint-tenancy  is  not  severed  b^  a  fine  for  years  306 

A  fine  by  one  ancestor  to  the  intail  will  bind  the  issue  307 

— —  One  ancestor  is  not  barred  by  the  fine  of  an- 
other •  •  .  ib. 

A  fine  levied  by  a  parent  not  being  an  ancestor,  will 
not  bind  the  issue  •  .  ib. 

Two  classes  of  issue  may  be  barred  by  one  fine  308 

A  fine  by  a  person  entitled  under  one  estate  will  not 
bar  issue  entitled  under  a  distinct  estate  iU 

The  issue  in  tail  may  levy  a  fine  with  effect,  where 
they  could  not  sufiVr  a  rec'overy  •  309 

An  equitable  freehold  will  suffice  for  an  equitable 
CKtate  •  .  .  310 

Uses  may  be  declared  on  every  fine  that  passes  an  esMte  ib. 

Each  person  may  declare  the  use  according  to  his 
estate  .  .  311 

If  one  uf  two  joint-tenants  levy  a  fine,  he  cannot  de- 
clare the  use  of  more  than  his  own  moit;ty  312 
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A  stmngef  tivho  joins  m  t  Am,  cannot  declare  the 

naet  •  •  .  •  313 

Declaration  of  the  uaen  of  a  fine,  by  husband  and  wife   ib. 

—  when  they  a^ree  •  •  ib. 

when  they  disagree  .  .  ib. 

Averment  may  be  made  by  a  conusee  on  a  fine  levied 

to  himself  .  •  317 

Whether  a  tenant  in  tail,'  after  having  joined  in  a  fine 
with  the  reversioner  in  fee,  And  converted  hit  estate- 
tail  into  a  determinable  fee,  can  afterwards  suffer  a 
recovery  so  as  to  bar  the  reversion  •  tb« 

Of  deeds  to  lead  and  deeds  declaring  the  uses  of 
fines  ....  318 

FOOT  OF  FINE.    What  it  is— iU  contents  •  290 

FORFEITURE.    A  recovery  by  tenant  for  life,  way  be 

a  forfeiture  .  .  •  111 

No  forfeiture  when  the  tenant  for  life  has  a  remote 

estate-tail,  or  the  owner  of  a  remote  estate-tail  ioins  ib. 
No  forfeitore  or  destruction  of  contingent  remainders, 

when  the  estates  are  equitable  .  117 

Who  may  forfeit  by  fine  .  .  201 

A  fine  of  the  fee  by  tenant  for  life,  is  a  forfeiture  ib» 

Also  acceptance  of  a  fine  exceptions  •  ib. 

—  no  forfeiture  if  confined  to  the  interest  of  the 
eonti^or  •  .  202 

assertion  of  title  is  the  cause  of  forfeiture  ib. 

A  fine  by  tenant  for  life  of  an  equitable  estate,  is  no 

forfeiture  .  •  .  ib. 

■     "  Difference  between  fines  and  recoveries  ib. 

A  fine  levied  bv  a  tenant  in  tail  after  possibility,  &c 

will  incur  a  forfeiture  •  •  220 

On  a  forfeiture  by  a  tenant  for  life,  there  are  several 

periods  of  non-claim  .  •  240 

A  fine  levied  by  a  termor  for  years,  or  a  copyholder  is 

a  forfeiture  .  •  .  260 

FORMEDON.    Formedon  is  the  proper  remedy  to  restore 

the  right  of  action  of  tenant  in  tail  .  20O 

FRAUD.     Whether  a  termor  may  by  a  feoffment  make  a 

good  title  to  a  writ  of  entry  .  GO 

"      Non-claim  on  a  fine  may^  be  avoided  by  fraud  in  pay- 

^  ing  rent  •  '  •  .  223 

Fraud  will  protect  cetltft  que  trust  from  being  barred 

by  non-claim  of  his  trustee  .  233 

Fraud  afifords  jurisdiction  to  a  court  of  equity  againat 

fines  .  .  .263 

Fraud  in  obtaining  fines  firom  infants  is  guarded 
against  by  a  rule  of  court  •  •  254 
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Fraud  avoids  a  fine  in  equity  •  •  264 

l^REEHOLD.     Estates  of  freehold  disdognished  from 

chattel  interests  .  •  •  42 

And  froiD  estates  of  inheritance  •  •     .     ib* 

Estates  for  life  and  of  inheritance  are  freehold  45 

Any  estate  of  freehold,  whether  of  superior  or  inferior 
aegree,  is  sufficient  to  make  tenant  to  a  writ  of 
entry  .  .,  .47 

Tenant  must  have  the  immediate  freehold  •  48 

Who  can  make  a  tenant  •  .  50 

Under  limitations  of  uses,  and  wills,  the  freehold 
may  shift,  so  as  to  admit  other  persons  to  a  parti- 
cipation •  •  •  52 
Freenold  may  be  gained  by  feoffment  of  termor              59 
At  what  time  tenant  must  nave  the  freehold            •        61 
Freehold  lands  distinguished  from  copyhold^  on  the 

purchase  by  lord  x)f  a  manor  «  *     .     66 

When  freeholder  may  by  his  concurrence  give  effect  to 
a  second  recovery,  notwithstanding  a  defect  in  a 
former  recovery  •  .  •  ^1 

Recovery  being  void,  and  the  conveyance  making  the 

tenant  good,  the  tenant  retains  the  freehold  102 

When  it  is  doubtful  whether  the  freehold  is  in  one  or 

the  other  of  two  persons,  both  should  join  108 

The  freehold  of  tne  identical  share  must  be  in  the 

person  suffering  a  recovery  of  that  share  144, 165 

The  tenant  may  have  the  freehold  under  a  conveyance, 

or  declaration  of  uses  •  .  •    173 

Unless  the  freehold  be  in  one  of  the  parties  at  the 
time  of  levying  the  fine,  the  statute  of  non-claim 
cannot  operate.  •  «  222, 258 

fle«  Tenant 


G. 


CrAVELKlND*     A  limitation  to  two  and  their  heirs,  is  al- 
lowed in  fines  of  gavelkind  lands  •  287 
There  may  be  a  warranty  from  two  and  their  heirs  in 
a  fine  cf  gavelkind  lands            •                 •  290 

tSRANT.     Bargain  and  sale  may  sometimes  operate  as  a 

grant  .  •  •  39, 41 

Must  be  of  a  remainder,  reversion,  or  incorporeal  h^ 

reditament  •  •  •  41 

Future  use,  though  devisable,  cannot  be  granted  149 

Remainder  or  reversion  may  pass  by  bargain  and  sale 
operating  as  a  grant  •  •  180 
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GRANT.— Con/inuecf. 

A  erant  passes  a  common  law  seisin                  •  190 

A  nght  of  action  cannot  be  transferrefl  by  grant  206 

A  man  cannot  grant  to  himself  or  his  wife            •  211 

But  a  render  may  be  to  either  by  a  fine                •  ib, 
A  render  to  two  when  the  writ  is  only  against  one,  is 

voidable  as  to  the  person  not  a  party             •  284 

The  grant  and  warranty  should  be  conformable  280 

GRANTEE.     A  stranger  cannot  be  a  grantee  in  a  fine         281 
Exceptions  •  •  •  ib, 

H. 

HABENDUM.     Omission  of  the  grantee's  name  in  the 
premises  of  a  grant  is  not  material,  if  the  name  is  in- 
serted in  the  habendum  •  •  181 
In  recovery  deeds               •                ,                •  187 

HEIR  may  be  special  occupant  •  •  46 

Heirs  of  the  body  may  be  special  occupants  ib. 

Heirs  general  estopped  by  a  recovery  without  a  tenant   98 

Issue  not  'considered  as  entitled  in  tail  if  their  title  is 
defeated  by  the  birth  of  a  more  immediate  heir  143 

An  heir  in  tail  whose  title  is  defeated  by  a  more  im- 
mediate descent,  cannot  bar  theintail  •        54,  220,  300 

Heir  entering  in  opposition  to  a  devisee,  may,  by  le- 
vying a  fine  with  proclamations,  gain  a  title  by  non- 
claim  •  .  •  224 

Heir  may  be  bound  by  the  fine  of  the  devisee,  under 
a  void  devise  •  •  •  ib. 

A  fine  may  run  against  the  heir,  though  the  ancestor 
dies  under  a  disability  .  .  241 

When  a  fine  begins  to  run  against  a  person,  it  will 
continue  to  run  against  his  heirs,  notwithstanding 
any  subsequent  disability  •  .  242 

Heirs  of  a  married  woman  are  bound  by  her  fine,  levied 
as  a  feme  sohy  unless  the  husband  avoid  it  255 

An  heir  may  avoid  a  fine  levied  by  his  ancestor,  if 
it  appear  on  the  record  that  the  fine  was  levied  by 
her  as  a  fime  covert  .  .  ib. 

Heirs  are  barred  by  a  fine,  although  there  is  no  estate 
of  freehold  in  the  parties  levying  it  .  .250 

A  fine  may  be  an  estoppel  on  the  expectancy  of  an  heir  301 

An  heir  apparent  is  concluded  by  his  fine  •  ib. 

A  release  will  not  bar  an  heir  ap^mrent  .  ib. 

Issue  barred  by  fine  may  take  as  heir,  though  not  as 
issue  ....  307 

The  heir  of  an  infant  cannot  avoid  the  fine  of  the  in- 
iant)  unless  the  infancy  is  recorded  during  minoritjf  252 
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HEIR* — Con  tinned. 

The  heir  of  an  ideot  is  bound  by  the  fine  of  his  an- 
cesttor  .  •  •  251-2 

HUSBAND  AND  WIFE.    Woman  tenant  in  tail  ex  pro- 

visione  virt,  is  restrained  from  alienation  19,  146 

Husband  and  wife  may  jointly  alien  tail  ex  provisione 

viri  •  •  •  20 

So  may  wife  and  issue  •  .21 

Or  wife  and  the  first  remainder-man  when  there  is 

no  issue  •  •  •  ib. 

Cases  not  within  the  statu te         •  •  20,  147 

Though  the  husband,  tenant  in  tail  jointly  with  his 
wife,  &c.  cannot  discontinue,  he  may  bar  the  issue 
by  recovery,  &c«  •  •  21 

No  fine  necessary,  on  account  of  coverture,  when  a 

recovefy  is  suffered  •  .  34 

Husband  may  i  onvey  the  freehold  to  make  tenant  ib.  54, 55 
Except  of  equitable  freehold  for  the  wife's  separate 

estate  •    .  •  •  .34 

When  the  feme  has  a  separate  estate  she  may  make 

tenant  •  •  •  •  35 

Wife  havinj^  a  separate  estate  to  be  considered  a  fime 

sole  •  •  •  •  3S 

Different  modes  of  seisin  in  them  .  54 

^    His  power  of  alienation  ais  10  the  freehold  •  ib. 

Different  ca^es  in  relation  to  recovei  les  by  them  54-6 

Where  husband  and  wife  are  tenants  of  the  freehold 
by  intireties,  with  an  intail  in  the  hns^>anrl  alone, 
a  recovery  by  the  husband  as  tenant  will  not  bar 
the  issue  .  •  •  55, 124 

But  if  he  comes  in  a$  vouchee,  it  will  bar  .  56 

So  will  a  recovery  by  the  husband  and  wife  as  tenants     58 
So  will  the  husband's  fine  .  .  tZ20 

Where  they  are  tenants  in  tail  by  intireties,  neither 

of  them  alone  can  bar  the  issue  by  a  recovery  143 

How  far  one  of  them  may  bar  the  issue  by  fine  ib.  220,  307 
Wife  not  barred  unless  she  is  vouched,  &c.  50 

Of  voucher  as  applied  to  husband  and  wife  124 

Whether  a  fine  by  a  married  woman  will  bar  her  in- 
terest in  copyhold  lands  .  .  IGO 
A  wife  caimot  rouvey  her  freehold  so  as  to  bind  her- 
self oir  her  heira  without  some  assurance  of  record  214 
A  wife  is  equally  bound  by  a  fine  with  or  without 

proclamations  •  •  215 

A  feme  covert,  except  in  particular  cases,  is  not  al- 
lowed to  levy  a  fine  without  her  husband  254 
Husband  may  avoid  a  fine  levied  by  his  wife  255 
A  married  woman  may  defeat  execution  upon  an  exe- 


d50  INDS« 


HUSBAND  AND  WlPE^Contnmed. 

cutory  fiiie»  levied  by  be?  «l^iie  whilst  undf?  coover- 

ture  •  •  •  255 

A  divorce  will  not  defeat  a  fine  levied  by  husband  and 

wife  •  .  •  356 

A  wifemay  beaconuseeinafiyie  •  265 

When  a  conusee  in  a  fine^  and  the  rendifr  is  from  ber^ 

she  must  be  examined  •  •  ibw 

When  she  renders,  the  husband  should  be  a  party  266 
Fem£  may  be  bound  by  a  warranty  in  a  fine  289 

Declaration  of  the  uses  of  their  fine  •  313 

liVben  they  aj^ee  •  »  «  314 

When  they  disa|pne  •  ^  •         ib. 

See  H^r. 

I. 

IDB0T8»  Persons  deprived  of  all  their  senses,  are  consi- 
dered as  ideots  .  •  .  253 

Otherwise  of  a  person  deprived  of  one  or  two  only  of 
his  senses  •  .'  •  •      -   ib. 

A  fine  by  an  ideot  will  be  good  •  251 

The  heir  of  an  ideot  is  bound  by  his  fine  •  252 

See  Equity. 

IMPRISONMENT.  Duress  of  impriscmment  eanoot  be 
alleged  as  an  answer  at  law  to  liie  operation  of 
a  fine  •  .  •  •  253 

Non-claim  cannot  begin  to  run  against  a  person  im- 
prisoned •  •  •  .         23G 

INCUMBRANCES  accelerated  .  «  10,14 

Not  barred  •  .  •  16 

Barred  •  <       •  •  •  ib. 

INFANT,  ought  not  to  lev^  a  fine,  unless  a  trustee  251 

But  a  fine  by  an  innint,  unless  avoided  during  mi- 
nority will  be  good  .  •  ibb 
Fine  by  him  must  be  avoided  during  minority'  ib. 
Or  at  least  the  inspection  and  trial  of  infancy  must 

be  recorded  during  his  minority  •  252 

May  be  conusee  in  a  fine  •  .  265 

Inrancy,  ice,  will  protect  a  ceiiui  qme  iruti  from  being 

barred  by  non-claim  of  his  trustee 


INHERITANCE.     Estate  of  inheritance  disiiitgtiaabfd 

from  estates  by  occupancy  •'  •  .46 

All  estates  of  inheritance  are  of  freehold  »  ib^ 

INROLMENT.    Want  of  inrolment  of  bargain  and  sale» 
for  making  tenant,  will  vitiate  the  recovery,  as  tw 


INDEX.  551 


FAOI. 

INROLMENT.— Confmitecf. 

as  the  recovery  depends  on  the  Tididity  of  the  bar* 
gain  and  sale  •  •  •  88 

But  inrolment  within  the  six  months  will  be  sufficient, 
though  subsequent  to  the  recorery  «  •     ib. 

Advantages  of  having  a  bargain  and  sale,  or  deed,  in- 
rolled  •  «  •  .39 

INiSPECTION.     Infiincy  must  be  tried  by  the  inspection, 

and  the  inspection  be  recorded  during  minority        251 

INSTANT.    A  mere  instantaneous  seisin,  will  not  be  a 

sufficient  freehold  for  levying  a  fine        •  •      226 

INTAILy  none  of  estates  pour  autre  vie    .       •  «  17 

See  Issue,  and  other  heads. 

INTENT.    An  affidavit  of  the  intent  to  include  parcels, 

is  required,  when  an  application  is  made  to  amend  273 

INTENTIOM.    In  equity,  the  iBtiotien  rather  than  the 

form  is  vegarded  •  •  •  19Q 

INTERESSE  TERMINI.    Convenience  of  renewing 

leases  by  mieresse  termini  •  •  .72 

An  interesse  termini  affected  by  nondaim  on  a  fine 
only  from  the  time  there  is  a  right  of  entry  231 

A  fine  by  lessor  will  not  bar  an  intereae  termini  in 
lessee  while  it  is  executory  •  .  .«      232 

* 

INTEREST.    Whether  springing  interest  under  varying 

shares  may  be  barred  by  recovery  •    ^        .54 

INTERMEDIATE  ESTATE.    A  reversion  remains  in  te^ 

nant  for  life,  when  he  grants  an  estate  for  joint-lives  IM 

INTESTACY.  Evidence  of  intestacy  required  when  the 
reversion  after  estates-tail  constitutes  part  of  the 
title  .  .  .  .15 

INTIRET1ES.  Recovery  suffered  b^  husband  (without 
wife)  when  they  are  tenants  by  mtireties,  will  not  bar 
the  wife  or  the  issue  •  •        S7|  143 

How  far  he  may  bar  the  intail  by  fine  148,  220,  307 

lifTRUlKR.     A  fine  by  an  intruder  may  operate  as  a  bar 

by  nott-claim  .  •  •  •  22& 

IRELAND.    Courts  of  England  have  no  jurisdiction  to 

levy  fines  of  lands  in  Ireknd  •  •  207 

ISSUE  are  not  bound  by  estoppel  •  •  5,  92 

Not  barred  when  the  intail  is  of  the  gift  of  the  crown, 
wfaile,flfca  •  •  .18^14^ 
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ISSUE,— Continued. 

But  they  may  be  barred  >by  nonclaim  on  a  fine  146 

Must  join  with  the  widow,  tenant  in  tail,  ex  prov. 

viri  .  •  •  .209  147 

Not  bound  by  recoviery  without  a  tenant  of  the  free- 
hold •  .  .  .  86,88 

But  a  recovery  voidable  by  them  may  be  good  be- 
tween the  parties  as  a  conveyance  •  92 

All  conveyances  by  tenants  in  tail  are  to  be  avoided  by 
entry  or  action  •  •  •  93 

Recovery  by  issue,  after  entry  in  avoidance  of  a  for- 
mer conveyance  by  tenant  in  tail  .  93, 106 

Entry  of  issue,  (when  not  barred)  avoids  a  base  fee 
granted  by  tenant  in  tail  •  106 

Issue  may  in  pleading,  shew  there  was  no  tenant  96 

Recompence  essential,  as  against  issue,  and  the  cause 
of  bar  .  .  .  118,  119 

Recovery  by  issue,  is  considered  to  bar  remainder, 
though  the  issue  were  previously  barred  by  fine  126, 139 

Issue  i a  tail  entitled  to  recompence  on  warranty  131 

Whether  several  issues  can  be  compensated  by  one  re- 
compence •  •  •  •         ib« 

The  issue  of  a  person  attainted  of  treason  cannot  suf- 
fer a  recovery  .  .  .  139 

Issue  cannot  suffer  an  effectual  recovery  in  the  life- 
time of  ancestor  .  .  •  4, 142 

Not  considered  as  entitled  in  tail,  if  their  title  is  de- 
feated by  the  birth  oF  a  more  immediate  heir  54, 143, 220 

When  there  is  a  discontinuance,  the  issue  cannot  re- 
cover otherwise  than  by  a  real  action         •         206,  207 

I«6ue  cannot  be  barred  by  a  fine  without  proclama- 
tions .  .  «  ,   .        213,295 

Issue  bound  by  the  fine  of  one  of  two  ancestors  220,  307 

It  is  otherwise  of  a  recovery  •  •  143 

Issue  may  enter  notwithstanding  an  estate  is  de- 
vested .  •.      .     •     .  •        207,245 
«        cannot  enter  or  maintain  an  ejectment,  where 
there  is  a  discontinuance            •             .  206,  246 

May  be  barred  though  the  estate  is  neither  devested 
or  discontinued  •  .  .  218 

The  issue  whose  title  is  defeated  by  a  more  immediate 
descent,  cannot  bar  the  intail  54,  143,  220,  309 

Non-claim  does  not  run  against  the  intail,  &c.  where 
the  possession  is  held  under  a  title  derived  under 
the  intail  •  .  .  •         239 

When  a  fine  begins  to  run  against  a  person,  it  will 
continue  against  bim  and  his  issue,  notwithstanding 
a  subsequent  disability  .  •  242 

The  issue  are  bound  by ,  a  fine  al though  the  fireebold. 
as  not  in  dtber  of  the  parties  levying  it       •      259, 297 
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A  pureiit  (a«  tuth)  QanD6t  bar  the  ijMue  •  290 

Issue  are  not  beDe&ted  by  the  avoidance  of  a  fiae  by 
the  disieisee  •  •  .  297 

Ao  avoidance  of  a  fine  for  want  of  freebold»  will  not 
be  an  avoidance  for  the  issue  in  tail  »  298 

To  bar  tbe  iaaue,  a  fine  must  be  by  an  ancestor  and 
proclaimed  •  •  •  300 

The  iMut  will  be  barred  b^  a  fine  wiib  proclan^tipns 
whether  the  ancestor  has  an  estate  or  only  a  right, 
a  vested  or   contingeat  interest,  or  merely  a  hope 

<    pf  succession,  or  tbe  fine  is  levied  after  alienation       ib. 

Collateral  issue  bound,  if  the  estate-tail  descends  on 
the  conusor  or  his  issue  •  •  307 

The  lineal  issue  bound»  though  the  ancestor  never 
was  the  heir  in  tkil  •  .  •       ib. 

Issue  barred  by  fine,  may  tuke  as  heir,  though  not 
as  issue  •  •  •  •         ib. 

Issue  not  within  the'line  of  intail  cannot  bar  is^ue 
within  the  intail  •  •  •  ib. 

Two  classes  of  ittsue  may  bel>urred  by  one  fine  ib. 

A  fine  by  issue  entitled  under  one  estate,  will  not  bar 
issue  entitled  under  a  distinct  estate  .  368 

The  more  remote  isaue  cannot  bar  the  more  immedi- 
ate isHue  .  .  •  •        309 

N»r  can  an  heir  whose  title  is  defeated  by  a  more  im- 
mediate heir,  bind  such  heir  .  .  ib. 

Issue  may  levy  a  fine  with  effeet»  where  they  could  not 
suffer  a  recovery  •  •  •  ib« 

i 

J. 

JOINT-LIVES.  An  estate  for  joiut-lives  may  b^  crf?ated 

out  of  an  estate  for  life  •  •  108 

JOINTLY.     Freebold  in  two,  and  recovery  against  ene     51, 99 

40INT.TENANTS.     Two  beiui<  tenants,  ai)d  one  named 

in  recovery,  the  recovery  is  defective  for  a  moiety         31 
Cannot  convey  more  thuu>heir  aliquot  pitrts  50 

A  recovery  on  ii  writ  aguinnt  joint-tenant,    as  sole 

tenant,  will  be  good  only  for  a  moiety  •  1& 

Plea  in  abatement  .  .  .  ib. 

Recovery,  good  only  for  the  share  of  the  vouchee         14*J 
Joi lit- tenants,  &c.  should  join  in  recovery  deed  1()5 

A  fine  is  ^ood  for  the  share  of  euch  joint  tenant  only 

unless  he  diss^es  his  companions  •  204 

One  joint  tenant  may  be  barred  by  nourclaim  on  si 
fine,  of  by  the  statute  of  limitations,  thouu;h  it  does 
not  ruu  against  his  companion  .  2^7,  265 
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JOINT  TENANTS.- Con/i«ii«f.  \ 

A  fine  in  fee  by  a  joiDt-tenant,  fcven  the  joiuMenmncy  204 
Joint-tetuints  may  join  in  the  same  fine  •  286 

A  fine  for  years  does  not  sever  a  joint-tenancy  906 

A  joint-tenant  may  declare  the  U8e»  as  far  as  be  ooiw 

veys  •  •  311 

If  two  joint-tenants  levy  a  fine,  neither  can  declare  the 
use  of  more  than  his  moiety  •  .312 

JUDGMENT.    Lien  of  judgment  may  be  extingnished  by 

recovery  •  •  5 

Judgment  on  reversion  accelerated  by  merger  10 

the  acceleration  is    prevented 

by  demise  •  •  •  12 

Rule  of  common  law  respecting  tenant  .  37 

Recovery  deed  will  be  sufficient,  though  executed  after 

judgment,  but  during  the  term  •  62 

When  judgment  to  recover  in  value  is  essential  in  a 
/  I'ecovery  •  ...  116 

Judgment  in  recovery  is  sufficient  if  in  the  life-time 

of  the  parties  •  •  .151 

Draws  seisin  out  of  tenant  •  •  175 

JURISDICTION.      Different  tenanU  naay  be  coi^yenient 

on  account  of  different  jurisdictions  .  ,         32 

Copyhold  lands  within  the  jurisdiction  bf  the  courts 

of  Westminster — not  so,  lands  of  ancient  demesne    150, 

267 
Of  recovery  deed,  when  several  recoveries  in  several 

courts  •  •       174 

When  there  is  no  jurisdiction,  the  fine  is  void  249 

The  superior  courts  have  no  jurisdiction  over  lands  in 

a  county  Palatine  •  •  •        266 

Nor  in  Ireland  •  .  •  267 

Nor  in  the  West  Indies  •  ib« 

See  Ancient  Demesne. 

JUSTICE  OF  ASSIZE.  Justices  of  assize  may  take  the 
acknowledgment  of  a  fine,  but  the  practice  is  for  a 
writ  of  de  po.  to  be  afterwards  sued  out  to  them        278 

JUSTICE,  CHIEF,  may  take  fines  without  a  writ  of  de- 

dimus  potesiatetn  .  .  •        ib» 


K. 

KING'S  BENCH.    Fines  may  be  levied  in  King's  Bench 

on  a  writ  of  error  depending  there  .  26S 

KINGS  SILVER,  entry  of  .  .  277 

Particulars  in  entry  •  »  •        ifau 
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KING*S  SILVER.— 

Error  in  entry  of  kind's  silver  is  amendable  277 

Not  payable  till  the  writ  of  oofenant  is  retuma^ 
ble  ...  .     •  .    •  2d2 

A  tine  may  be  stopped  by  reason  of  death  before  tbe 
payment  of  king's  silver  .  ib. 

Fine  will  be,  eood  although,  the  king's  silver  is  paid 
after  the  death  of  the  party »  so  as  the  party  waa 
living  at  the  return  of  the  writ  •  ib. 

Kind's  silver  should  be  paid  before  a  purchaser  pays 
his  money,  when  the  fine  is  ao  essential  part  of  the 
conveyance  •  .'  ,  2d5 

KING,  cannot  be  barred  by  a  fine,  or-recovery  1^,  235 

The  kin^  cannot  levy  a  fine  ;  may  render  by  fine ;  is 

restramed  from  alienation  by  the  statute  law  957 

May  be  a  conusee  in  a  fine  •  •  205 

A  writ  does  not  now  determine  by  the  death  of  the 

king  .  •  •  .  275 

See  Crown. 


L. 


LEASES.     Origin  and  convenience  of  leases  for  years  de* 

terminable  on  lives  •  72 

Acceptance  of  lease  from  tenant  for  life  rebuts  the  pre- 
sumption of  surrender  •  •  •  84 

Recovery  good,  notwithstanding  leases  for  lives  66 

LEASEHOLDERS  FOR  LIVES,  their  surrender  or  con- 
Currence  in  recovery  deeds  rendered  unnecessary 
by  statute  law  .  ,     .  67,68,167 

Doubts  whether  their  concurrence  is  not  now  sufficient  71 

LEASE  AND  RELEASE.    Tenant  may  be  made  by  lease 

and  release  ...  34 

Lease,  release,  and  fine,  when  part  of  the  same  assur- 
ance, by  tenant  in  tail  in  potisession,  create  a  dis« 
continuance  .  •  .  205 

LEGAL  ESTATE.     An  entry  to  avoid  a  fine  is  necessary 

only  when  the  title  is  legal  •  •         248 

See  Recovery* 

LESSOR.    A  fine  by  a  lessor  will  not  bar  an  mtereis^ter* 

mini  in  lessee,  whiU  executory  ,  ,    292 

UCENTIA  CONCORDANDL    Of  the  Ucentia  cw 

eordendi  •  •  .  276 

^p  2 


n 


5fi6  lUDTKi 
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LIFE.    A  fine  of  the  fee  by  m  tdaot  for  life,   it  •a  Mrfbi* 

ture  •  .  •  201 

Alao  the  aocefituioe  «f  tack  a  'fine  •  ib. 

Exceptions  ,  .       •  .  ib. 

I^ifmnoe  betweeti  inet  and.rebovem  202 

A  fine  .by  tenant. for  life  of  on  cqaitabfe  estate,  m  no 

.feffiatiife  •  ib. 

A  finemir  etmctBskmv^j  be  levied  for  life  •  21S 

Tenant  for  life  rnay  gain  the  fee  by  tton-daim    x  225 

.Biay^  beoefitvi  by  the  line  «f  a  rewaiofler- 


•**.! 


..snan,an<ietfonvf««  •  «  228,  229 

■  his  fine  for  bis  own  life  will  opei«te  as  a  con- 
veyance •  •  .  800 

Tenant  for  liTe  in  remainder,  cannot  devest  the  free- 
hold .  .  .  •  ib. 

■  tn  possession  may  devest  ib. 
■  may  declare  the  use  as  far  as  be  convjeys           311 

USE  ESTATE,  distinguished  from  a  term  if  A.  dutll  so 

lon^  live  •  •  .43 

Yarieties  of  •  •  •  45 

Admission  of  a  title  in  tenant  for  life,  rebuts  the  t>re- 
sumptiouof  a  surrender  •  .  84 

IMITATION.     Statute  of  limitations  may  bar  intail  8 

Issue  under  an  ^stat^taii,  of  the  gin  of  the  crown, 
muy  be  barred  by  non-claim  •  «.  14G 

Pessooe  labouring  under  a  disabiKtyt  ni«tt  datm 
wit^hin  five  years  after  the  disaliiiBty  istWinoMd  241 

<• and  if  Aeieare  several  disdbilities  without  sm 

interval,  then  within  five  years  after  all  disabilities 
aire  removed  ...  ib. 

Soceesiiive  disabitfties  in  the  atxrestor,  or  in  the  ances- 
tor and  the  heir,  suspend  the  operation  pf  the  doc- 
trine of  non-claim  •  .  ib. 

A  fiue  may  run  against  the  heir,  ttotwkhatantfliBK  ^ 
ancestor  died  under  a  disability  .  ib. 

The  statute  of  limitations  may  sometimes  operate  be* 
fore  the  fine  •  ,  244 

An  entry  or  action  must  be  prosecuted  with  eSect, 
or  a  new  entry  made  or  action  brought  within  five 
yeum  •  .  •  247 

Som^  fines,  as  the  Jines  sur  eonutamce  de  dr^ii  eeme 
ctfo,  and  Mur  conuzance  de  droit  lonfum,  wiH  pass  the 
inheritance  without  words  of  limitution  202, 287 

IVords' of 'express  timrtation  will  be  effectual  ib. 

'  are  necessary  in  a  render,  and 

in  the.fi^ie.ntr  cfmce^senml  .  HBf 

A  limitation  to  two  und  their  heirs  (except  in  jgikYfl" 
kind  lands)  is  not  sanctioned  •  ib. 
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LIMITATION  qapJ0ITIQN4^    SfeR^rerr  9k^/%» 

UWITATION  COLLATPR^t,  pot  barred  if  ^l\}[i^xed  ta 

the  estate  tyf  donor  of  iii^il  •  17 

LKN.    Lien  of  a  judgment  is  extioguitihed  by  Tecbwry      5 

UVERY.    Essential  to  the  validity  of  feofuie^t.  41 

MANOR.     A  recovery  of  a  manor  will  pass  the  reversion 

•f  kindsiv  in  lease^r  life  .  •  6& 

Escheated  lands  become  parcel  of  the  manor  06 

Will  of  a  manory  vill  include  ebcheated  lands-  ib. 

Copyhold  lands  purchased  by  the  lord,  become  par* 
eel  of  the  mai)or  •  •     •  ib« 

Not  so'  of  freehold  lipids  ,  «  ib. 

The  tVeehold  in  possession  of  lands,  c^ppt  be  |)arcel 
of  the  reversion  of  a  qfiatK>r  .  •  '    •  ^    ib^ 

Dinerence  between  a  recovery  of  the  i^oor,  9^nd  of 
,  particular  tenem^nt9f  pf^el  of -^  m^nor^a^  to  ikj^ 

concurrence  of  t^nmits  foy  lifj;,.  pf  ^hp  pf^rtif^ular 
tenements  ,  .  .         *        71 

On  the  dispensfition  yrith  the  .concurrence  of  persons 
having  £reehold  of  purceU  pf  H  i^^or^.  ^hfn  the  rer 
eovery  is  of  the  manor  ,  j.  107 

Where  there  ar«  twQ  m^nor.s  pf  tbe  ^aipe  n^ififif  and  p 
fine  IS  levied  of  the  one  only,  the  c^\iui^ty  O)^'  .be 
mi^Je  o]^t  by  avermjeut  •  •'  271 

MAXIM  enforced  via  trita,  via  tut^  .  C8 

MERGER  of  Qirasrship  under  erlate-tail,  avoided  by  m 

recoyeiy  .  .  •         ^       9 

Abo  bj  ftne  and  lecovery  •  .  '-     1 1 

A  demise,  may  prol^t  against  the  consequetices  of 

mei&cr  '.     10 

•"^■^^  •  •  •  1* 

Merger  may  be  the  causeof  making  a  remoteestate  of 
lreebeld,'thcimmeJiiate  estate  «  48 

No  merger  when  several  estateii  are  conveyed  by  the 
aameiOooveyMica  *    107 

Reference  to  Ess^  an  Merger  108 

Contingent  remainders  are  destroyed  by  an  union  of 
estates,  tlMagh  that  umou  doles  not  produce  the  e^* 
feet  of  merger  .  .  .  115 

^n  estate  in  jematnder  may  become  an  estate  in  pos;^ 
aessioB  by  aurrendery  merger,  or  disseisin  ef  tenant 
for  life  .  ,  .180 

Oautioaa  egminst  niei||er  V  •  '         '-  107 

There  may  bci  an  union  of  estates  wkhoaf  mer^        312 
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MORTGAGEE.    If  ibt  freehold  is  id  a  tnortgAgee,  he 

nmgt  join  in  lecpirerv  deed  24>16G 

Queiy.  If  tbe  eam^ole  applies  to  the  mortgagee  of 
an  equitable  estate^  when  an  equitable  recovery  is 
suffering  ^  •  .24 

A  fine  by  a  mortgagor  or  mortg^ee»  will  not  bar  the 
right  of  the  other  233 

N. 

NAMES.    By  what  names  parcels  may  be  comprised  in  a 

fine  270 

Recovery  good  by  estoppel,  although  the  name  of  the 
tenant  was  mistaken  •  •  «    8d 

NON-CLAIM  on  fines,  will  bar  remainder  •  8 

Issue  under  estate-tail  of  the  gift  of  the  crown,  may 
be  barred  by  non-claim  146 

To  effect  a  bar  by  non-claim  on  a  fine,  there  must  be 
proclamations  •  •  213 

Five  years  the  period  of  non-claim  •  221 

An  entry  or  cldm  must  be  pursued  within  one  year  222 

The  frediold  must  be  in  one  of  the  parties  to  the 
fine,  to  effectuate  a  bar  by  non-claim  •  ib. 

The  estate  must  be  devested,  or  a  fine  will  not  ope- 
rate as'a  bar  by  non^^laim  •  223 

A  fine  t>y  an  amitor,  intruder^  or  disseisor  may  ope- 
rate by  non-claim  •  •  224 

A  mere  naked pouessum  is  not  a  sufficient  foundation 
for  a  fine,  to  operate  by  non-claim  .  225 

Nor  is  the  estate  of  a  tenant  for  years  ib* 

Or  of  the  owner  of  any  other  chattel  interest         •        ib. 

Or  the  mere  receipt  of  rent  •  .      .        ib. 

A  subsequent  adverse  possession  will  not  support  a 
previous  fine  so  as  to  operate  by  non-claim  .  228 

A  fine  by  tenant  in  tail  as  a  conveyance,  cannot  ope- 
rate hy  non-claim .  •  •  ib. 

A  fine  by  disseisor  who  has  made  a  lease  for  life,  will 
opemteby  non-claim  ,     •  •  ib. 

A  rent  charge,  an  interesse  termini  while  such*  a  con- 
dition as  bucb,  an  authority,  cannot  be  barred  by 
non-claim  on  a  fine  •  •  j  231 

A  fine  may  bar  any  right  or  title  of  entry  by  non- 
claim       '      .    •  •  •  •  284 
Who  may  not  be  barred  by  npn-claim. 

The  Icing,  bishops,  ecclesiastical  corpontions,  aggre- 
gate  or  sole  ..  •  235 

Beads  of  ecclesias^cal  bodies  and  officers  intttled  to 
lands  in  right  ct  thei^  office,  for  life^  may  be  barred 
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NON-CLAIM.— ConftfttufJ. 

by  noD-claicD,  but  their  non-claim  will  not  nfFeciL 
their  sncceitsors  •  •  •  236 

A  vacant  ownership  cannot  be  barred  by  non-claim      298 
Non-claim  cannot  avail,  if  there  is  an  error  in  the  fine, 

or  the  proclamations  .  •  248, 2^ 

Entry,  &c.  not  necessary  when  a  fine  is  void  *  2M 

Non-claim  cannot  be^^in  to  run  against  an  infant,  a 
feme  covert,  non  compos,  or  person  out  of  the  realm 
or  imprisoned  .  •  •        236, 241 

When  once  a  fine  begins  to  run,  it  continues  notwith- 
standing subsequent  disabilities  .  .  242 

NON-TENURE  cannot  be  pleaded  l^  a  party  to  a  reco-     - 
very,  after  judgment  .  •  94,  100 

Cannot  be  pleaded  by  the  heir,  when  the  ancestor  is 
a  party  •  •  «.        ib. 

May  be  pleaded  by  issue  in  tail  •'  •  96 

NOTE  OF  HNE,  its  nature  .  290 


O. 

OCCUPANCY^  changed  by  statute  .  «  44 

Tennor  might  become  freeholder  by  occupancy  43 

Stranger  might  be  occupant  •  .  44 

Executors  and  administrators  made  occupants        •  ib. 

Qnery.     If  any  occupant  till  administration         •  ib» 
Estates  in  which  the  heirs  are  to  take  as  occupants, 

are  merely  of  freehold  ,  •  46 

OCCUPIER,  might  at  the  common  law  have  b^en  occupant  44 

OFFICE,  fine  of  .  .  .  .269 

Non-claim  bars  only  the  officer  for  the  time  being  in^ 
titled  to  lands  in  respect  of  an  office  for  life        •     230 

a  ' 

OMISSION  of  the  name  of  gmntor  in  grant,  not  material    181 
Nor  of  the  grantee  in  the  premises  if  he  is  named  in 
the  habendum  •  •  •  ib^ 

OUSTER  of  tenant  is  proper  as  a  foundation  for  a  fine       225 

OUTLAWED  PERSONS.    Persons  outlawed  in  personal 

actions  may  levy  fines  •  •  257 
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PALATINE.    Coarts  «£  WcstftnitBttor  hare  no  jumdiotioii 

AS  to  fines  over  lauds  in  a  county  pahitioe  •         249 

Of  fines  in  counties  palatine  •  «  208 

In  a  cornitj  palatine,  fines  may  09f4r  be  leried,  as  of  a 
preceding  teim  •  «  •  276 

PARCEL  ANP  PARCELS,     Reversion  of  lands  may  W 

pa '-eel  of  manor  in  possession  .  .  65 

Escheated  lands  become  parcel  of  the  manor         .  (i6 

Cuff^bfild  laikds  pupchasedby  the  lord,  becdtne  {)Mr^l 
'      -of  the  mnnor         .        .       ,  •  .       .         ib. 

Not  ao  of  ireefaold  lands  •  .  '    ib 

I'he  freehold  m  possession  of  lands  cannot  be  parcel 

of  the  reversion  of  a  joaanor  •  •  .      05,  G6 

When  more  parcels  are  in  the  recovery  deed  than  in 

the  recovery,  the  freehold  remains  in  the  tenant  iM> 

Caution  for  restraining  their  extent  •  ]()5 

Rules  to  be  observed  in  describing  parcels  in  recovery 

deed  .  .  .  J84 

Identity  of  parcels  to  be  shewn  .  .       '185 

Description  of  parcels  *  .  .         ib. 

Constriiction  of  general  words,  though  no  particular 

intent  to  inclnde  the  parcels  *  22 note 

Of  what  parcels  ft  fine  may  be  levied  .  269 

"By  tirhat  names  .  •  .  270 

fifow  described  .  .  .  271 

— —  by  deed  of  uses  .  .  .  ib. 

A  fine  may  be  void  for  uncertainty  in  the  parc^  ib» 

A  fine  will  not  be  suffered  to  pass  more  lands  than 

were  intended  to  be  included  •  *  272 

When  thei-e  were  fewer  acres  than  the  actual  admea- 

suremfent  •  .  •  ib. 

Parcels  must  be  in  the  writ  •  •        274, 285 

*  Of  the  parcels  in  the  concord  of  the  fine  •  284 

A  fine  cannot  be  duly  levied  of  parcels  not  in  the  writ  ib. 

The  parcels  may  be  distfibuted  by  the  concord  285 

.  Several  paitiies  may  join  their  parcels  in  the  same  fine 

if  they  are  under  a  given  value  280 

PARENT,  as  such,  cannot  bar  the  issue  in  tail  by  fine  296, 307 
But  a  tine  levied  by  one  of  two  parents  who  are  ten- 
ants install,  will  bar  the  issue  .  •  220 
W6t  so  of  a  recovery                •                •                 143,  ib. 

PARSON.    Abeyance  during  iracancy  •  .45 

PARTIES  to  common  recovery  are  bound  by  estoppel  09 
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Recovery  good  betwoen  tbeipv  though  bo  good  Uiuutt  102 
Parties  are  bouod  by  a  fine,  tbongh  the  freehold  is  in 
neither  party  .  •  .  259 

.    Of  the  parties  in  the  concord  of  a  iiue,  and  n»)ea  rew 
specting  ihem  •  •  «  -  283 

PARTICULAR  ESTATE.     A  man  cannot  make  a  grwt,  . 

reserving  a  particular  estate  to  himself  •  2ftt 

A  particular  estate  may  be  reserved  to  biiti  by  m  ren- 
der oti  his  tine  .  •  •  ib. 

PAYMENT.  .  Mere  payment  of  rent  will  ddt  devent  an 

estate  .  .  •  »        .  230 

PERPETUITIES,  avoided  .  .  ,        154 

HATNTIFF  is  necessary  in  a  fine  .  .        274 

PLEA.     When  the  plea  of  pari0$  Jinis  nihU  habu^run^ 

aiay  be  used  •  •  »  •  223 

Observations  upon  the  plea  of  partes,  &e.  258 

A  previoujb  feoffment  obTiates  the  ple^  of  paries  fau4^ 
&e.  .  .  .261 

Partes  JiniSi  Sfc.  cannot  be  pleaded  by  the  issiie  in  t^il 
at  such  •  .  •  '     •     '2Bf 

-^-*  strangers  may  plead  it  •  •        ■  -  BfW 

P(^SESSION«     See  Adverae  PossesiMo. 

A  mere  naked  possession  is  not  aaoiicicBt  fonnikitiDn 

for  a  fine  •  •  *  •     ^  225 

The  possession  of  the  tenawt  prtstrves  the  sriM  of 
those  ill  remainder  or  reversion  .  226 

for  twenty  years  as   porchaser,.  and  recover}'' 
deed,  eviden«'e  of  recovery  •  •       .  74 

—  after  death  of  tenant  tor  lifie,  is  ground  for  p«e» 
Burning  a  surrender  •  •  *    84 

POSSIBILITY.    Tenant  in  tail  after,  &c.  cannot  bar  re- 
mainders by  recovery  •  •  144 ' 
He  is  merely  tenant  for  life,  for  the  purposes  of  alien- 
ation'                •                  •                     •  ib« 

POSTHUMOUS  CHILD.      Difference    between  descent 

and  purchase  as  to  a  po^^liun&ous  child  •  45 

FOUR  AUTRE  VIE.    No  actual  intuil  can  be  of  estates 

pour  mutre  vie  •  ''    17 

Bargain  and  sale,  kc,  by  quasi  tenant  in  tail  wiU  bar 
the  issue  and  remainders  •  •  18 

Tenant  pomr  amire  rtt  may  make  a  good  teaaat  43 

Occupaucy  under  common  law,  altered  by  statute  '       44 

See  Occupancy. 

POWERS.    Thtrecan  be  no  potr^rs  in  a  mere  common 

law  conveyance  »  211 
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VOWERS.-^Caniinued. 

No  fine  18  necessary  when  a  woman  h«i  a  power  to  be 

exercifiedy  notwithatanding  coverture  S15 

May  be  extinguished  by  recovery  •                   5 

Preserved  by  retaining  a  reversion  108 

Confirmed  by  declaration  of  uses  «        109 

PRACTICE.    Preference  to  b^  given  to  fine  or  recovery      15 
Mortgagee  of  freehold  must  join  in  legal  recovery  25 

As  to  equitable  recoveries  •  •  ib« 

Observations  on  a  recovery  good  between  the  {Mtrties, 

bat  voidable  by  issue,  &c.  •  •  80 

Cautions  in  making  tenant  •  .  *  104 

Cautions  for  restraining  the  extent  of  parcels  in  reco- 
very deeds  •  105 
Demise  to  present  forfeiture               •               .          Ill 
limitations  to  correct  contingent  remainders        •        112 
Limitation  of  estate  of  frediold  to  protect  against  for- 
feiture              •                •                •              •  ib. 
Convenience  of  full  declaration  of  intention  to  soifer 
recovery            •             .   •                •                •          151 

PRENDRE.    Fines  may  be  of  things  lying  in  prendre   270 

PRESUMPTION  of  ri-sulting  use  in  a  fine,  is  rebutted 
by  recovery  afterwards  sufiered,  in  which  the  co- 

^.nusee  is  named  tenant  38 

The  sutute  of  14  Geo*  IL  making  the  recovery  deed 
evidence  of  the  recovery,  appKes  only  when  the  re* 
covery  cannot  be  found  •  «  76 

Circumstances  under  which  a  good  tenant  will  be  pre- 
sumedy  viz.  possession ;  entry  in  attorney's  books       77 

But  presumptimi  may  be  rebutted  •  ib. 

General  rules  .  •  •  •  78 

Power  to  suffer  recovery^  favours  the  presUipption  of 
the  validity  of  the  recovery  •  .  ib. 

Re-conveyance  by  a  trustee,  may  be  presumed  to  sup- 
port ti  recovery  .  •  •  70 

Presumption  of  regularity  of  recovery  from  circum- 
stances •  •  •  ib. 

To  ground  a  presumption  there  must  be  fiicts  and  cir^^ 
cumstances  •  •  •  81 

M^  hen  there  is  a  power  to 'Bar  by  recovery,  no  presump- 
tion is  too  large  in  favour  of  a  recovery  •  ib* 

Length  of  time  no  influence  by  way  of  presumption, 
unless  the  possession  is  adverse,  or  there  is  at  least  a 
poswssion  •  •  •  82 

Reasons  against  the  presumption  of  a  surrender  84 

Possession  after  death  of  tenant  for  life,  is  a  ground 
for  presuming  a  surrender  •  •  iW 

Acquiescence  affords  presumption  of  a  surrender     70, 84 


INDEX*  563 

I 

rAoi. 

PRESUMPTION.— Comtmied. 

Admtttkm  of  a  title  in  tenant  for  life  (as  acceptance  of 

lease,)  rebuts  the  presumption  of  a  surrend^rer  84" 

The  statute  law  makte  twenty  years  evidence  of  a 

good  tenant  when  the  deeds  are  lost  •  85 

Production  of  deeds  destroys  the  presumption  -     ib. 

Surrender  may  be  piesumed  to  support  a  recovery  77 

PRIVIES  wiU  be  faMad  by  a  fine,  although  the  freehold 

is  not  in  either,  party  »  •  259 

PRIVITY  OF  ESTATE.  A  fine  may  operate  in  confir- 
mation of  the  title  of  those  who  are  connected  in 
privity  of  estate  •  •  2^ 

PREROGATIVE  of  the  crown.    See  Crown  •  10 

PROCLAMATIONS.    A  fine,  with  proclamations,  which 

devest  an  estate,  must  be  avoided  by  actual  entry  TW. 

A  fine  without  proclamations,  is  no  bar  of  the  issue, 
&G.  or  of  strangers  by  non-claim  •  213,  296 

Proclamations  recommended,  though  no  particular 
occasion  for  them  appears  •  •  215 

Tenant  in  tail  may  bar  his  issue,  and,  in  case  of  uon- 
claim,  those  in  re  vemion  or  remainder,  by  a  fine  with 
proclamations  •  •  •  218 

Where  there  are  no  proclamatious,  no  entry  is  neces- 
sary to  avoid  the  fine  ..  213 

An  esute-tail  although  in  reversion,  is  barred  by  a  fine 
with  proclamations  •  •  .        218 

Error  in  a  fine,  will  vitiate  the  proclamations;  but 
error  in  the  proclamations  will  not  vitiate  the  fine    248 

No  proclamations  can  be  made  upon  fines  levied 
in  a  court  of  ancient  demesne  •  249 

Must  be  proved  by  an  examined  copy  •  291 

The  two  objects  of  proclamations  are, 

1st.  To  bar  the  issue:  2d«  To  gain  a  title  by  non-claim  295 

Proclamations  may  be  made  after  the  death  of  the 
conusor  or  conuMe  •  •  296 

Proclamations  when  made,  have  relation  to  the  return 
of  the  writ  •  •  •  ib. 

When  proclamations  are  made,  the  issue  are  bound 
by  relation  •  •  •  ib. 

Computation  of  non-claim  is  made  from  the  last 
proclamations,  except  the  fine  is  executory,  or  there 
are  disabilities,  or  the  title  arises  under  a  remote 
estate  .  .  .  2)7,  ilw 

PRODUCTION  of  deeds  destroys  the  presumption  of  a 
good  tenant  afibrded  under  the  statute  of  14  Geo. 
n.  c.  20  .  .  .  .85 

PROTECTION  of  issue  and  remainders  when  the  gift  is 

from  the  crown  for  services  performed  •  18 
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PROTECTION.— Confiii«^<f. 

Of  issue  and  remainders^  wbes  a.  woapap*  ia  tentat  in 
^  tail  exprovisiime  vi^ri 

"     against  debts  by  a  demise       .     •  •       *    12 

.     ■  Forfeiture  »  p  ■  ib, 

■■■■-- — —  Judgin«»tS  mm  lb. 


rtJRCHAfE.  By  il^e  ptircfaase  of  copyhold  fands  by  the 
lord  of  m  niattor^  Ibe  copyhold  tenwre  becooKS  par- 
cel of  .the  manor  •  •  .60 

Otherwise  of  fvedioldlandt  •  •  ib. 

SeeUaes^ 

PURCHASER.    When  recovery*  to  be  at  his  ex  pence  15 

Construction  of  mstrtiment  .  •  39 

Cautions  in  accepting  «  titl^  under  a  vecifivf  y  i^beo 

the  recovery  deieds  are  lost  S5 

lu  recovery  deeds  to  the  use  of  a  pvr^kifery  there 

sboulcL  be  the  grant  of  deedji  •  •  86 

Dbservalions  respecting  warranty  between  piitchaseft 

and  sellers  •  •  «  289 

Kin|j;*s  silver  should  be  paid  before  a  pnrchaeer  payp 

his  money  •  •  •  205 

Q. 

<^trAimTiES  ia  a  fine  .  ,  ^271 

QDEEN.    The  (queen  not  being  regent)  may  lery  a  fine  256 

R. 

REBUTTER.    Presumptimr  «if  recovery  may  be  rebutted 

by  evidence  •  •  •  77 

AECEIPT.    J^eipt  of  i^nt,  will  9ot  devert  an  estate        230 
A  fine  by  a  strapg^ry  before  entry  or  reccspt  of  reat, 

is  void  for  want  of  ^  sufficient  aeisin  ^  26(1 

There  may  be  a  .seisin  without  receipt  of  rent  ib. 

RECITAL.     Its  influence  in  an  act  of  parliament  64 

Form  of  in  recover^r  deed  .  .  177 

The  creation  of  intail,  and  subsequent  facte,  making 

out  tiie  right  to  su&r  %  recoveiT,  should  be  shewn     ib. 
Objects  of  recital  in  recovery  deed  •  ib. 

RECOM PENCE.    A  consequence  of  voucher  .  118 

'  Is  material  as  againt  issue*  and  the  cause  of  bar    HS^  11 

fJot  iio  as  against  remainder*  men  •  118|  134 

The  loss  determines  the  right  to  recora pence  121 

Lands  taken  as  a  recompence  for  estate-tail  will  be  in- 

teiled  •  •  •  ib. 
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PAOB. 

ftECOMPENCR— Coii/t»i*«(f.         . 

Recompence  u  merely^  aofninal  •  121 

Considered  with  reference  to  two  intaiJfl,  ooe  derived  ' 

out  of  the  other  •  •  •  129 

Of  the  difiii'uity  of  applying^  the  recompence;,  wbea 
one  estttte-^taU  is  derived  ^t  of  aoother,  and  the 
estates  are  if)  distinct  ^kfrioVH  wj»f^  are  jointly 
vouched  .      •  •  •  ib. 

Issue  in  tail  intitled  to.  recompenoe  oa  warraoly  131 

Whether  several  issues  «aa  be  coaapeaaattfl  with  ont 

recompence  .  •  •  ib* 

When  a  stranger  is  vouched  jointly  with  tenant  in  tail» 
the  recompence  wiJi  belong  wholly  io  the  intail  13J>  135 

■ 

RE-CONVEYANCE.  A  re-conveyance  has  been  decreed 
in  equity  as  against  fines  obtained  from  ideotsi 
and  under  forged  deed^  •  •  '  253 

RECOVERY,  extent  of  estate  gamed  .                    2 

Determinable  fee            *    .  •                 .              ib. 

Defeasible  fee                 •  .                •                  ib. 

Expectant  estate                •  •                 •              ib. 

Vested  estate                •  •                  .                ib. 

Executory  devise               •  •                .            2, 3 

Rent                 •                 •  •                  »                 3 

Vested  remainder                •  •                 •             1, 4 

By  asm^ee  of  intail             .  •                 .4 

Determinable  fee                 •  •                 •              ib* 

Issfie                .     '            .  •                •                 ib. 

Estoppel            •                .  •                •              ib. 

Dowi<ess              •                •  •                 .              ib. 

Feme               »                •  •                •      ,           ib» 

Operfrttng  -as  a'  conveyance  •                   •               5 

Operating  to  exttlnguish  a  rent  •                 .             ib. 

■  >-          —   ■  ■    ■  Judgment  .                  ib. 

■  I                      ■       '  ■       Power  ib. 

■  ■  ■                   — — Error                    •  ib» 

By  persons  having  contingent  interests,  executory  in- 
terests, executory  devise,  contingent  remainders  9 

Single  voucher                 •                  .  •                  7 

Double               •                  ..                 •  •                 6 

Treble                .                .                •  .                 7 

P«rt8  of  recovery                •                .  •                S 

Recovery  deed,  preparatory  step  •             •            ib. 

Common  assurance        '     •                •  •              ib. 

Real  aciton                  •                  •  .                 ib. 

Springing  ami  shifting «se                •  .                 9 

Meri^er  avoided                •                .  •                ib. 

Distinguished  from  ^nes  •                13 

Adiiantageof  recovery  in  ^videnreof  title  ^9 14 

When  to  be  at  purchaser's  expence  •                 1ft 
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RECOVERY.— Continued. 

Hy  remote  remaiDder-maii  in  tail  16 

By  prior  teniint  in  tail  •  •  17 

B^  Usoiuat  pour  autre  vie  ib. 

lointrew  •  .  •  18 

Will^  bar  all  leases,  charges,  he.  derived  out  of  re* 

maioder  after  the  estat^tail  •  21 

After  alienation  .  •  •  22 

Equitable  recoveries  •  •  ib. 

Legal  and  equitable  freeholder  24,  25,  26 

Cestui  que  trust  •  .  .  27 

Legal  fee  und  equitable  iut^l  .  28 

One  recovery  deed  and  several  recoveries  32 

Declaratory  clause  in  recovery  deed  •  ib. 

When  tenant  is  made  by  persons  having  varying  shares  52 
Fine  in  vacation  as  of  a  preceding  term,  will  support 

a  recovery  in  that  term  .  64 

As  between  the  parties  a  recovery  operates  as  a  con- 
veyance, though  no  good  tenant  to  the  writ  of  entry  72 
Recovery  deed  evidence  of  recovery  after  twenty  years* 

possession  .  •  ,  •  75 

Power  to  suifer  a  recovery  fiivours  the  presumption  of 
^     the  validity  of  the  recovery  .  .  78 

Recovery  without  a  good  tenant  is  voidable  only  86 

good  against  the  party  •  86, 102 

operates  as  a  conveyance  against  tenant  iu 

fee  and  also  in  tail  •  •  86 

Recovery  without  a  good  tenant  is  voidable  by  issue 
'^    and  remainder-men  •,  .  •  ib. 

Freehold  in  two  jointly,  and  recovery  against  one,    31,  ib. 
Remains  in  ibrce  till  avoided  •  •  100 

Distinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  •  •        120 
Recovery   may  be  good  as  a  conveyance  or  release, 
though  ineffectual  against  issue,  &c.               •  ib. 

may  aUo  be  gotnl  as  a  conveyance,  though  it  has 

the  double  effect  of  barring  estates^tail,  and  giving 
recompence  against  the  isisue  •  ib. 

With  single,  double,  and  treble  voucher  •  122 

With  double  voucher  •  .  125 

Several  estates-tail,  &c.  in  the  sam^  persons  barred  by 

one  recovery  .  .  137 

Who  may,  and  may  not  suffer  recovery  •  138 

The  privilege  of  suffering   recovery  is  personal  130 

May  be  suffered  dy  donee  in  tail,  so  as  to  bar  remain- 
ders,  &c.  even  after  the  intul  has  been  barred  by 
fine  •  •  •  .  126 

So  [it  seems)  by  the  issue  •  120^  130 

Assignee  of  tenint  in  tail  cannot  suffer  a  recovery         ib. 


y 
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RECOVERY.— Cofiltituei/. 

By  remainder^niaii  bars  cMily  bis  estate-taiU  and  the 

expectant  estates  •  -»  •  140 

Prior  estate  not  affected  by  recovery  .  141 

Charges  affecting  estat^tail,  not  barred  by  recovery        ib. 
Cannot  be  suffered  by  the  owner  of  a  contingent  in* 

terest       .         .•        ,       •  .   •  .  •  142 

Nor.  by  the  issue  in  their  ancestor's  life-time  •        ib* 

Nor  by  tenant  in  tail  after  possibility  •  144 

Nor  by  tenant  in  tail  of  the  gift  of  the  crown  for»  &c.      ib« 
Nor  bv  woman  tenant  in  taiU  ^'  prav.  viri,  except 

with  concurrence  of  the  heir,  &c«  .  •  146 

Modeofsafieringcustomarv  recoveries  *  •  156 

Cannot  be  sufferedt  of  copyhold  lands,  in  the  Common 

Pleas  .  ...  169 

Legal  and  equitable  recovery  166 

A  recovery  by  a  tenant  in  tail  although  he  is  barred  by 
non-claim  on  a  fine,  will,  with  the  concurrence  of 
the  person  who  has  the  freehold,  bar  all  remainders 
over  ,  •  .  243 

Whether  a  tenant  in  tail,  after  having  Joined  in  a  fine 
with  the  reversioner  in  fee,  and  converted  his  estate- 
tail  into  a  determinable  fee,  can  afterwards  suffer 
a  recovery  m>  as  to  bar  the  reverion  •  *       317 

RE-ENTRY.  When  and  where  a  clause  of  re-entry  is 
allowed  in  fines  •  •  •      .     280 


RELATION  applied  to  recoveries  by  persons  having 

rying  shares  •  .  •  53 

A  fine  has  relation  to  the  return  ofthe  writ  203 

Statute  may  be  avoided  by  relation  of  fine  -  •    294 

To  gain  a  title  by  non-claim  the  fine  should  be  levied 

as  of  a  term  after  the  feoffment  .  295 

The  proclamations  when  made,  have  relation,  as  to  the 

issue  in  tail,  to  the  return  of  the  writ  .  206 

Subsequent  proclamations  operate  by  relation  to  the 

fine  •  •  •  ib« 

When  the  proclamations  are  made,    the   issue  are 

bound  by  relation  .  .        ib. 

Whether  a  will  is  revoked  by  the  relation  of  a  fine        204 

RELEASE.  There  must  be  an  estate  to  be  enlarged  41 

Distinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  .  .        ^    120 
Right  of  action  may  be  extinguished  by  release  206 
A  fine  by  estoppel  operates  as  a  rdease                •        208 
A  fine  by  a  person  having  a  right  of  action,  a  title  of 
entry,  or  a  contingent  interest,  will  operate  as  a  re* 
least  or  eztinguii^hment               .            «  261 
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RELEASE.~Cofietfiti«(f. 

A  reteate  by  ui  h«ir  apptmt,  by  decd»  will  not  Imt 

him  •  ..  •  •  dot 

A  fine  by  tuch  heir^  will  bar  him  ib. 

nEM  AlNDfiR  Ao  tbiBg^  d^  flMH»o»  M  re«l  •  3,4 

Vested  •  .  •  •1,4 

A  recovery  by  %  peraoo  having  a  CMitiofent  inltrestt 

will  Dot  bar  iaaue*  ice.  •  ,  6 

Ettftfipeis  •  •  •  .5 

NaiHclaim  •  «  *  8 

Liiuitation  •  •         •         •  ib. 

Recovery  by  renola  reiiiaiader«io%ii  in  Uil«  bara  M 

mtkbma^^tBi  reaaaindera  «  IG 

Will  pass  by  grant  •  •  .41 

The  case  of  crosis-remaiiiders  diatin^uished  from  per^ 

sans  hdviog  sharaa  subject  to  varuitioQ  ^ 

UteoMBder  in  tail  after  an  estate  «f  freehold  not  bar- 
fed by  reoovtrry,  agaioat  tiie  teiiant»  as  teo^t  to  the 
writ  .  •  •  •        55,  123 

fitfinaind^oinan  notbouod  by  recovery  of  prior  tcn^at 

inuU  wltho«t»^ood  teoaat  of  the  freehold        8G,  88 
Nenessity  of  retaioiii{;  reversiou  to  preserve  codIid- 

gent  retuaindeirs  •  114,  167 

Cofjtimgmt  remainders  de«troy^  by  »n  vpioii  oC  esr 
tate,  though  that  union  does  not  produQe  Um»  efieot 
of  merger  •  115 

No  forfeiture  or  d^tructioo  of  coutiogeut  remaiuders 

when  equitable  '  .  •  •  117 

Remainders  not  barred  by  recovery  without  voucher      118 
Remainders  harried  without  regard  to  recompence         134 
Ad  estate  iu  remainder  may  become  an  estate  in  pos- 
session by  surrender,  merger,  or  dissetsiu  of  tenant 
for  liie  .  .  .  .139 

A  recovery  by  remalndar-mau  bars  only  the  estate-tail 

and  expectant  estates  .  •  141 

Remainders  under  gift  in  tail  by  the  crown  fpr  ser- 

vicast  protected  from  bar  •  .  146 

See  Crown. 

Caution  against  destruction  of  contingent  remaiiPMlera    167 
Remainder  may  pass  by  bargain  and  sale  not  enrolled, 

as  a  grant  •  •  18^ 

A  fine  sur  canuzance  de  droit  come  ceo,  &c.  may  be  lei> 

vied  of  an  estate  in  remainder  .  203 

A  remainder  is  cfaayaged  into  a  right  of  actios  by  di^ 

continuance  •  •  200 

Truant  in  tail  pf  a  vested  eatate  id  remaindfr«  41^^ 
.    bar  it  by  a  jfta^  vitb  proclamatioQs  •  218 
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HEMAimER.— Continued.  '''''"* 

Continuance  of  seisin  in  a  particular  tenant  preserves 

the  seisin  of  those  in  remainder  •  228 

Tenant  for  life  may  be  benefited  by  the  fine  of  a  re- 

mainder-man,  and  e  converso  •  ib. 

Tenant  for  life  in  remainder,  cannot  devest  the  free- 
hold ....  300 

REMAINDER-MAN.     A  fifie  levied  by  a  remainder-«nuin 

will  be  a  bar  to  strangers  .  .        250 

A  remainder-man  may  declare  the   use^  as  far  as  he 
conveys  .    ,  .  .  311 

REMITTER.    To  old  intail  .  .  7 

Of  remainder-man,  &c.  •  •  13 

REMOTE  INTEREST.  A  remote  interest  is  not  barred 
till  non-claim  for  five  years  after  it  confers  a  right 
to  the  possession,  &c.  &c.  .  .         238 

A  remote  estate  may  be  saved  from  non-claim,  though 
a  more  immediate  estate  in  the  same  person  is 
barred  •  .  .  240 

RENDER.  Fmes  may  be  levied  of  things  lying  in  render  270 
If  the  wife  is  to  render  by  fine,  the  hnsbetnd  should  be 

a  party  •  .  .  206 

Persons  not  named  in  the  writ,  may  take  by    way  of 

remainder,  on  the  render  of  a  fine  •  284 

Rent  may  be  rendered  out  of  lands,  granted  by  fine  285 
The  render  may  be  of  a  particular  estate,  but  cannot ' 

be  of  a  larger  estate  than  is  granted  •  ib« 

Clauses  of  condition,  and  re-entry  allowed  in  renders  289 
Uses  may  be  declared  on  the  render  of  a  fine  •   310 

No  resulting  uses  on  the  render  of  a  fine  •        317 

RENEWAL.  Convenience  of  reversionary  leases  by  way  of 

interesse  lermini  •  •  72 

RENT,  recovery  of  •  .  .3, 140 

Extinguishment  by  recovery  •  •  -5 

Recoveiy  of  land  will  not  bar  an  intail  of  rent  issuing 

out  of  it  •  •  •  0 

Olherwise  of  a  fine  •  271 

Mere  receipt  of  rent  is  no  foundation  for  a  fine  •  225^ 
Acceptance  of  rent  may  bind  the  issue  «  230 

May  prevent  the  possession  being  adverse  •        ib. 

Fines  may  be  levied  of  rents  •  •  209 

Rent  may  be  rendered  out  of  lands,  granted  by  fine     285 

RENT-CHARGE.    A  rent-charge  cannot  be  baned  by 

non«claim  on  a  fime  •  •  231 

RESULTING  USE.    For  want  of  a  declaration,  kc.  the  use 

will  result  on  a  lecoTery  to  the  former  owners       104- 
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RESULTING  VSE.— Continued. 

Bat  the  use  resnlting  to  a  tenant  in  tail  on  a  recovery 
will  be  changed  to  a  fee-simple  .  IM 

A  use  resulting  under  a  fine  is  changed  from  an  estate 
tail  into  a  fee-simple,  if  there  is  a  discontinuance, 
and  if  there  is  no  discontinuance^  then  into  a  de- 
terminable fee  •  •  208-4 

No  resulting  use,  if  the  fine  creates  a  particular  estate  203 

When  uses  are  declared,  of  part  only  of  an  estate,  they 
will  result  for  the  residue  .  .   '  .    .     ^^ 

Use  results  for  want  of  a  declaration,  or  if  it  is  litnit^ 
e4  in  contingency,  to  the  former  owner,  pro  interesse 
suo  .818,  8W 

No  resulting  use  on  the  rendef  in  a  fine  •         317 

Resulting  use  on  a  fine  descends  as  the  estate  would 
haved^e  .  •  204,318 

So  if  the  use  is  expressly  declared  •  ib. 

RETRAXIT.    Retraxit  of  a  wrtt,  puts  an  end  to  it  275 

RETURN.  The  writ  must  be  returnable  on  a  dies  jmriiicut  ib. 
Till  the  return  of  the  writ,  a  fine  is  not  complete       •    291 
Death  of  parties  before  the  return  of  the  writ  avoids 
.  the  fine  •  •  •  .         ib. 

The  writ  may  be  returnable,  as  of  a  preceding  or  sub- 
sequent tenn  •  •  292 
Death  in  vacation,  will  not  vitiate  a  fine  so  as  the 
return  is  of  a  preceding  term,  and  the  king'  s  silver 
paid                 •                 .                 •               •        293 
Pine  relates  to  the  return  of  the  writ                .  ib* 

REVERSAL.  Reversal  of  fine  for  error  will  not  ritiate  a 
recovery  sufiered  in  the  mean  time,  on' a  tenant  made 
by  the  fine  •  .  *  .87 

To  reverse  a  fine  for  infancy,  the  infancy  must  be  re- 
corded during  the  minority  .  •         251 

REVERSION.    Advantages  of  barring  the  reversion  in  fee 

by  recovery  .  .  .9 

Recovery  of  manor  will  pass  the  reversion  of  lands  in 

lease  ifbr  life  .  ^      •  65 

Reversioner  in  fee  bound  by  his  recovery  .  88 

A  reversion  remains  in  tenant  for  life,  who  creates  an 

estate  for  joint  lives  •  •  108 

Necessity  of  retaining  reversion  to  preserve  contingent 

remainders  •  •  114 

May  pass  by  bargain  and  sale  without  inrolment,  as 

a  grant  ....         18(^ 

Claube  of  reversion  to  be  inserted  in  recovery  deeds      188- 
A  fine  sttf  conuzanee  dt  droit  come  C90,  &c.  proper 

to  be  levied  of  an  estate  in  reversion  •  203 
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REYBKSION.— GmimiMd. 

TeDaDt  in  taxi  of  a  vested  estate  in  Teveraiooy  or  re- 
maunder,  may  bar  it  by  a  fine  with  proclamations    218 

REVERSIONER.    A  fine  levied  by  a  reversioner,  will  bar 

strassers  •  •  269 

-«— — has  a  seisin  sufficient  to  support  a  fine  2G3 

When  received  on  default,  may  levy  a  fine,  though  no 
party  to  the  writ  of  covenant  •  •        284 

REVOCATION.    Whether  a  will  is  revoked  by  relation 

of  a  fine  •  •  294 

Where  a  recovery  revokes  a  will  •  89, 149, 196 

RIGHT.     Recovery  against  a  person  who  has  a    right, 

extinguishes  the  right  .  .  95 

A  fine  may  be  an  estoppel^  on  the  right  of  an  heir  801 
A  person  who  has  a  ri^nt  and  joins  with  one  who  has 

an  estate  cannot  declare  the  use  .  313 

Right  of  entry,  or  of  action,  after  a  disseisin,  or  dis-, 
continuance,  cannot  be  conveyed  by  grant,  or  fine  206, 

208^  247,  261 
Nor,  as  it  seems,  be  devised  206 

S. 

SAVING.     When  and  where  allowed  on  fines  .  289 

SEISIN.  The  seisin  is  drawn  out  of  the  person  named  as 
tenant  by  a  recovery,  though  defective  for  want  of 
a  good  tenant  .  •  92,100 

Necessity  of  seisin  in  demandant  •  .  •        149 

The  return  of  tbe  writ  of  seisin  should  be  shewn  in  the 

abstract  ....  150 

Seisin  must  be  delivered,  that  uses  may  arise  149, 176 
And  must  be  delivered  to  demandant  or  his  heirs  151, 176 
Uses  cannot  be  larger  than  the  seisin  which  is  con* 

veyed  ....  188 

Seisin  transferred  by  fine  •  •  203 

A  mere  instantaneous  seisin,  will  not  be  a  sufficient 

freehold  for  levying  a  fine  .  .  22S^ 

An  entry  by  tenant  for  life  will  restore  the  seisin  of 

those  m  remainder  •  •  •  227 

Continuance  of  seisin  in  a  particular  tenant  preserves 
the  seisin  of  those  in  remainder,  against  the  opera* 
tion  of  a  fine  •  •  228 

Seisin  should  be  restored  before  a  fine  is  levied,  to  ope- 
rate as  a  conveyance  .  •  •        261 
There  is  not  a  sufficient  seisin  before  entry  or  receipt 

of  rent,  to  support  a  fine  to  operate  by  non-claim  26S 
There  may  be  a  seisin  without  receipt  of  rent  264 

Nouses  can  be  dedsred  of  a  fine  that  does  not  pass 

.310 
«q2 
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SEPARATE  ESTATE.     A  wife  hariog  a  separate  estate, 

may  make  tenant  of  an  equitable  freehold  •        34 

The  separate  estate  of  a  married  woman  may  be  convey- 
ed without  fine  .  .  •  215 

SETTLEMENT  by  tenant  in  tail,  is  confirmed  by  a  sub- 
sequent recovery,  safiered  by  him  •  22 
The  concurrence  of  the  freeholder,  under  the  same 
settlement,  is  not  absolutely  necessary  to  the  vali- 
dity of  a  recovery             •                •                •TO 

SEVERANCE.     Means  by  which  lands  may  be  severed 

from  a  manor  •  •  •  65, 66 

Joint-tenancy  may  be  severed  by  fine  •  264 

A  joint- tenancy  is  not  severed  by  a  fine  for  years         306 

SHARES.     Sole  tenant  ...             51 

Tenant  in  coipmon  •              •              •        50,51,52 

Joint-tenant              •  •                •                 50,51 

Varying  shares  .                 •                 •                  52 
See  the  several  heads. 

SHIFTING  USE.     Clause  for  determining  the  interest  of 

the  tenant  in  a  recovery  deed  •  .  00 

STATUTE.    The  lien  of  a  statute  may  be  avoided  by  the 

relation  of  a  fine  .  •  •  2Stl 

STATUTES. 

18  Ed.  1.  (Quia  Emptores)  •  66 

St.  4.  (Fines)  .  .  274 

4  Henry  VII.  c.  24.  (Non^laim)  8,214,216,217,221,295,306 
11  —  c.  20.  (Tail  ex  proviswne  viri)         •     19, 146 

27  Hen.  VIII.  c.  10.  (Uses)  .  .  40,  149 

32 c.  28  (Husband)  .  .  21 

-^ c.  36.  (Bartoiptails)  8,214,216,217,221,295,306 

34  and  35  H^.  VIII.  c.  20.  (Gift  from  the  Crown)  18, 144 

c.  26.  (Wales)  .  268 

37  — ^—  c.  19.  (Lancaster)  •  ib. 

2  and  3  Edw.  VI.  c.  28.  (Chester)  .  ib. 

1  Eliz.  c.  19.  (Ecclesiastics)  .  .  257 

5 c.  27.   (Durham)  .  .  268 

13 c.  10.  (Ecclesiastics}  .  .  257 

43 c.  15.  (Chester)  .  .  268 

21  James  I.  c.  16.  (Limitations)  8, 265 

29  Charles  II.  c«  3.  sec.  12.  (Special  occupant)  44 

10  and  11  Will.  HI.  c.  16.  (Posthumous  children)  45 

1  Anne  c.  8.  (Demise  of  crown)  .  .  275 

4  and  5  Anne,  c.  16.  (Attornment)  •  4 

sec.  16.  (Entry  to  avoid  fines)        222,246 

7 c.  19.  (Infant  trustee)  .  .251 

14  Geo.  11.  c.  20.  sec.  1.  and  %  (Recovery  without 
surrender  of  leases)  67,  W,  70,  71,  8^ 
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14  Geo.  IL  c.  20.  sec  4.  (Deed,  evidence  of  recovery)  74, 

151 
'  sec.  5.  (Recovery,  evidence  of  tenant)  85, 

162 

>  sec.  6.  (Recovery  deed  daring  term)  39, 

41,  61,  62, 164 

— __  gee.  9.  (Special  occupants)  44 

32 (King's  Silver)  •  276 

STRANGERS.     Gift  to  a  woman  in  special  tail  by  a  straii- 

ger,  imposes  no  restraint  on  alienation  •         20 

At  the  common  law  he  mieht  have  been  an  occupant  44 
When  vouched  jointly  with  tenant  in  tail,  the  recom- 

pence  will  belong  to  the  intail  .  135 

Strangers  may  take  advantage  of  estoppels         •  268 

A  right  of  entry  may  be  extinguished  by  a  fine  to  a 

stranger  .  •  209 

Tenants  for  life,  and  remainder  men  are  not  strangers 

to  each  other  .  .  .  .  227 

A  fine  by  a  stranger  passes  no  estate  .  259 

>        —  may  operate  as  an  estoppel  4b. 

A  stranger  to  the  writ  cannot  be  a  party  to  the  fine  284 
Exceptions  ...  ib. 

■  may  take,  by  way  of  remainder  on  a  render  in  a  fine  ib. 
■         Not  bound  by  hues  without  proclamations  296 

A  stronger  who  joins  in  a  fine  cannot  declare  the  use  313 

SUCCESSOR.  The  successor  of  a  bishop,  &c.  may  be 
barred  by  nonclaim  on  a  fine,  unless  he  avoid  it 
within  five  years  .  .  .  23S 

An  officer  for  life,  is  not  bound  by  the  non-claim  of 
his  predecessor  .  ,  .  .  236 

SUNDAY.     A  fine  on  a  dies  nan  juridicui,  or  Sunday,  is 

erroneous  •  •  •  276 

SURRENDER*    None  necessary  of  leases  for  lives  at  rents 

to  make  tenant  to  the  writ  of  entry  •  66 

Otherwise  of  estates  of  tenants  for  life  under  settle- 
ment, or  of  tenants  by  courtesy  or  in  dower       .        63 

Surrender  may  be  presumed  from  collateral  evidence  77, 163 

A  conditional  surrender  has  been  presumed  after 
forty  years  •  .  .  •        82 

Reasons  against  the  presumption  of  a  surrender  83 

Possession  after  death  of  tenant  for  life  is  ground  for 
presuming  a  surrender  .  •  84 

Acquiescence  affords  presumption  of  a  surrender  ib. 

Admission  of  a  title,  in  tenant  for  life,  rebuts  the  pr^ 
sumption  of  a  surrender  .  •  84 

An  estate  in  remainder  may  become  an  estate  in  pos- 
session, by  surrender,  &c*  •  •    48^  139 
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SURVIVOR.     An  interest  limited  to  the  survivor  of  two 

persons,  cannot  be  transferred  by  fine  •  20^ 

Of  fines  levied  by  two^  when  an  estate  is  limited  to 
tbem^  and  the 'survivor  and  his  heirs  .  302 

SUSPENSION.    The  remedy  may  be  suspended  because 

the  head  of  an  ecclesiastical  body  is  barred  235 

T. 

TAIL.    Estoppels.  .  •  5,6 

In  one  person  •  •  •  6 

In  different  persons  •  •  .7 

Derivative  •  •  '•  .6 

Executory  devise,  springing  use  .  •  9 

Conveyance  by  tenant  in  tail  has  the  same  operation 

against  him  as  a  conveyance  by  tenant  in  fee  has 

against  that  tenant  .  .  .93 

Tenant  in  tail  personally  bound  by  all  acts,  which  are 

binding  on  tenant  in  fee  .  •  •     101 

Estate-tail  not  barred  without  voucher  •  118 

Lands  taken  on  voucher,  as  a  recompence  for  tail  will 

beintailed  .  •  •  •     121 

Estate-tail  in  possession  may  be  barred  by  recovery 

with  single  voucher  •  .  •         122 

No  estate-tail  which  is  devested  or  discontinued  will 

be  barred  by  a  recover v  with  single  voucher  123 

Joint  voucher  of  tenant  m  tail  and  stranger,  will  bar 

intail  •  .  •  •       '    128 

When  stranger  is  vouched  jointly  with  tenant  in  tail 

therecompence  will  belong  to  the  intail  •        1S5 

TENANT,  who  .  .  .  .30 

Practice                •                .                »                •  ib. 

Two  persons               ...  ib. 

Two  persons  named  in  deed  and  one  in  recovery  31 

Without  conveyance            •                  •                •  ib. 

Lands  in  different  jurisdictions            •                •  32 

Uses       .          «                .                .                •  lb. 

By  what  means  the  tenant  may  be  made              •  34 

No  fine  necessary  on  account  of  coverture            •  ib. 

tlusband  may  convey  the  freehold                  •  ib. 

Except  an  equitable  freehold  in  the  wife  as  a  separate 

estate                •                .           '     •                •  ib. 

When  the  feme  has  a  separate  estate,  she  may  make 

tenant                 .                 •                 .                 •  ib. 

Sufficient  at  cominon  law  that  there  was  a  tenant  be- 
fore the  return  of  the  writ     ^          .             .  .  37 

l)ifference  between  a  feoffment  and  fine  in  making 

tenant     •          «                .                ,                .  ib* 

Reversal  of  fine  for  error  will  not  vitiate  a  recovery 
suffered  in  tlie  mean  time,  on  a  tenant  made  by 

«    the  fine                               •               ^           •  ib* 
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When  made  by  bargain  and  sale  it  will  be  sufficient, 
though  the  bargain  and  sale  is  not  inrolled  till  after 
the  recovery  suffered  •  •  38 

General  rule  •  .  .  39,40 

Necessity  of  having  the  freehold  daiingthe  term  41 

Who  shall  be  sufficient  tenant  to  the  writ  in  point  of 

estate  •  *  •  42 

Not  a  person  who  has  a  chattel  interest  .  43 

Jlust  nave  the  immediate  freehold  «  .48 

Sole  tenant  to  writ  •  •  50 

Joint-tenant  •  «  ibu 

Tenants  in  common  «  •  •        iU 

By  entireties  •  •  •    •  ib* 

Observations  on  the  same  :  "  '  •  51 

Joint-tenants  and  tenants  in  common,  cannot  c«nvey 

more  than  their  aliauot  parts        •  •        50 

When  the  writ  is  against  joint-tenant  as  sole  tenant* 

the  recovery  will  be  good  only  for  a  moiety  51 

The  recovery  will  be  good,  though  one  person  is  te- 
nant, and  several  are  named  tenants  «  ib. 
Each  of  several  tenants  must  be  named  as  tenant,  or 

convey  to  a  person  to  be  named  •  ib. 

Mature  of  tenant  made  by  persons  having  varying  shares  52 
— —  By  husband  •  .  •  •      '         54 

Recovery  against  tenant  in  tail  as  tenant  bars  no  other 

estate  than  the  one  of  which  he  is  actually  seise4        55 
By  trustee  •  .58 

Cannot  be  made  by  termor  without  feofiment  59 

Freehold  is  gained  by  feoffment  of  termor  ib« 

At  what  time  tenant   must  have  had   the   freehold 

at  the  common  law  •  •  61,102 

Sufficient  that  the  tenant  has  the  freehold  at  any  time 

within  the  term  •  •  •  61 

Even  after  judgment  .  •  .62 

May  be  made  by  fine  in  vacation  af^er  the  recovery        64 
Cases  in  which  the  actual  freehold  may  be  in  some 
other  person  than  the  tenant,  and  yet  the  recovery 
be  good  •  •  •  65 

Teuants  by  curtesy  and  in  dower  must  join  69 

As  between  the  parties  a  recovery  operates  as  a  con* 
veyance,  though  no  good  tenant  to  the  writ  of  en- 
try .  .  74 
Statutable  regulations  respecting  recovery  deed              ib* 
Where  the  law  admits  the  presumption  that  there  was 

a  good  tenant  «  •  •  77 

Preamption  made  by  statute  of  14  Geo.  II*  c.  20.  x  85 

Application  of  that  statute  considered  •  ib* 

Recovery  without  a  good  tenant  is  voidabk  only     86^  102 
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Teiwnt  in  fee  and  his  heirs,  bound  by  recovery,  thougfi 
no  good  tenant  .  .  S5 

Issue  and  remainder  man  not  boand  by  recovery,  with- 
out a  tenant  of  the  freehold  .  86, 89 

When  tenant  in  a  former  recovery  should  join  in  a 
second  recovery  deed,  and  when  not  necessary  90 

Disseisee  named  as  tenant  .  .  09 

Cautions  in  making  tenant  .  .  104 

— where  there  are  contingent  remainders  to  be 

preserved  .  .  Ill 

Tenant  may  be  made  by  fine,  feoffment,  lease  and  re- 
lease, or  any  other  conveyance  .  161 

May  be  made  by  fine  without  any  use  declared  1C2 

No  conveyance  necessary  when  the  writ  is  brought 
against  the  perscm  in  whom  the  freehold  is  vested        ib. 

Presumption  of  surrender  .  .       163 

All  frhould  join  in  convej^ance  when  it  is  doubtful  in 
whom  the  freehold  is  vested  .  .  165 

Observations'  on  recover}'  deed  as  to  tenant  172 

May  have  freehold  under  a  conveyance,  or  under  a 
declaration  of  use  •  •  173 

Who  should  be  named  tenant  .  174 

Of  naming  two  persons  .  .  ib. 

When  several  recoveries  in  different  counties  ib. 

The  want  of  execution  of  recovery  deed  by  the  tenant 
is  not  material  .  .  175 

Execution  draws  seisin  out  of  tenant  .  ib. 

The  possession  of  the  tenant  is  the  seisin  of  those  in 
remainder  or  reversion  .  .         226 

TENANTS  IN  COMMON.     A  recovery  by  one,  good  only 

for  his  share  .  .  .143 

May  be  jointly  or  separately  vouched  168 

The  Bne  of  a  tenant  in  common,  good  only  for   his 

share,  unless  he  disseise  his  companion  264 

Several  tenants  in  common  may  join  in  the  same  fine     286 
One  tenant  in  common  may  be  barred  by  uon-claini 
on  a  fine,  or  by  the  statute  of  limitations,  though  it 
does  not  run  against  his  companion  237,  265 

A  tenant  in  common  may  declare  the  use,  as  far  as 

he  conveys  .  ,  311 

If  one  of  two  tenants  in  common  levies  a  fine,  he  can- 
not declare  the  use  of  more  than  his  own  moiety        312 

TENANT  IN  TAIL.  A  recovery  by  tenant  in  tail,  though 
he  is  barred  by  non-claim  upon  a  fine,  will  bar 
remaindera,  &c.  .  .        126,139,243 

A  tenant  in  tail  may  declare  the  use  as  far  as  he  con- 
veys .  .811 
See  Issue,  Fines,  Recovery,  &c 
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TERMOR  FOR  YEARS  is  not  a  good  tenant  to  the  writ  43, 50 
Cannot  make  tenant  to  a  writ  of  entry  without  a  feoff* 

ment  •  •  •  •  59 

A  termor  for  years  has  no  seisin  to  support  a  fine  223, 225, 

301 
will  be  bound  by  his  fine  as  an  estoppel  260 


«  may  extinguish  his  interest  by  a  fine  ib. 


TERM  OP  YEARS  is  a  chattel,  and  not  a  freehold  in- 
terest •  ...  43 

TERM.     Necessity  of  tenants  having  freehold  during  the 

term  •  •  •  .41 

Sufficient  that  the  tenant  has  the  freehold  at  any  time 
within  the  term  •  •  •  61 

Recovery  deed  should  be  dated  within  the  term       62, 164 

Fine  in  vacation  ad  of  a  preceding  term,  will  support 
a  recovery  in  that  term       •        •  •  64 

When  the  mehold  is  conveyed  by  a  deed  dated  after 
the  term  in  which  the  recovery  is  suffered,  the  free- 
hold is  supposed  to  remain  in  the  grantee  103 

State  of  title  when  a  recovery  deed  is  dated  after  the 
term  •  •  «  •       •      ib. 

TIME*  Len^h  of  time  has  no  influence  by  way  of  pre- 
sumption, unless  the  possession  is  adverse,  or  there 
is  at  least  possession  .  .82 

TITLE.     Whoever  takes  under  a  joint  conveyance  for  the 
several  lives  of  tenant  for  life  and  in  tail,  holds  un- 
der their  several  titles  .  .  108 
The  title  should  be  investigated  before '  a  recovery  is 
suffered            .                •                .                .          167 

TREASON.    The  issue  of  a  person  attainted  of  treason, 

cannot  suffer  a  recovery  •  •  139* 

TRUST.     Intail  of  the  trust  of  copyholds,  cannot  be  barred 

without  observing  the  customary  mode  .  155 

Use  ou  a  use  is  a  trust  .  •  173, 191 

Fines  of  trust-estates  must  be  avoided  by  bill  in  equity 
unless  the  l^al  effect  shall  be  avoided  by  the  action 
or  entry  of  the  trustee '  .  .     '  248 

If  a  trust  affect  the  land  and  not  the  person,  the  reme- 
dy is  by  action  or  entry,  in  the  name  of  the  trus- 
tee      •     .  .  .  •  lb. 
Operation  of  fine  by  cestui ^que  trust             •                262 
Cestui  que  trust  should  make  a  feofiment,  before  he 

levies  a  fine  to  operate  as  a  legal  bar  by  non-claim      ib. 
See  Equitable  Recoveries,  and  Equitable  Estate. 

TRUSTEE  having  the  legal  freehold  roust  join  in  making 

tenant  to  Sie  writ  of  entry  in  a  legal  recovery      24j  16S 
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Tnutae  of  the  fee  may  be  barrvdy  as  to  an  equitable  re« 
mainder  in  hiio»  by  the  recovery  of  a  prior  equita- 
ble tenant  in  tail  •  •  ,  23 

Joinine  in  recovery  deed  with  cestui  que  trust  26 

When  lie  has  only  an  office        .      •  •  ,28 

Whether  he  may  safely  join  in  making  tenant  in  a  re- 
covery .  .  •  .  68 

Reconveyance  by  htm  may  be  presumed  to  support  a 
recovery  in  those  instances  in  which  it  is  reasonable 
to  suppose  be  had  conveyed  •  •  7D 

To  prevent  forfeiture  there  should  be  a  demise  to  a 
trustee  •  •  •  •  111 

A  fine  levied  by  a  trustee  will  not  bar  the  cestui  que 
trust  •  •  •  .  233 

An  infant  being  a  tru8tee»  may  be  allowed  to  levy  a 
fine  •  «  •  •  251 


U* 


t  NCERTAINTY.     A  fine  may  be  void  fbr  uncertainty  in 

the  parcels  •  •      ,  «  271 

UNION,    lliere  may  be  a  union  of  estates  without  merger  312 

USES.  Fine  will  be  presumed  to  be  to  the  use  of  the  co- 
nusee,  if  he  is  afterwards,  (notwithstanding  an  inter- 
val of  many  years,)  named  tenant  in  a  recovery*  and 
no  UK  is  declared  in  the  mead  time  •  8 

No  uses  can  be  declared  of  the  estate  of  a  bargainee 
in  a  bargain  and  sale  inroUed  •  40 

But  uses  of  a  recovery  may  be  declared  in  a  deed  of 
bargain  and  sale  •  •  40, 88,  191 

And  uses  may  be  declared  of  a  bargain  and  sale  that 
passes  a  common  law  seisin  •  40,  191 

Danger  of  dit^'erent  Uses  deters  a  purchaser  from  ac- 
cepting a  title  depending  on  a  recovery  when  the 
deeds  are  lost  •  •  *.  85 

■  may  arise  or  result  on  a  recovery,  though  no  good 
tenant  •  .  •  98,  lOO 

Whether  uses  can  arise  on  a  recovery  when  the  deed  is 
dated  after  the  term  •  •  103 

When  the  fee  is  to  be  settled  and  the  tenant  is  made 
by  a  particular  estate  •  104 

Vouchee  may  declare  uses  of  his  estate  on  a  recovery 
as  a  conveyance  by  him  •  •  105 

Form  of  uses  when  the  tenant  is  made  by  a  convey- 
ance for  joint  lives  •  ^  •        -lOB 
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VSES.'^Continued.' 

Mode  of  declaring  the  uses  when  the  object  is  to  pre^ 
vent  merger  and  also  to  settle*  &c.  •  114 

No  use  can  arise  on  a  recovery  till  seisin  is  delivered  to 
the  demandant  •  •  •  140 

Future  use,  though  devisable,  cannot  be  granted  ib. 

A  future  use  is  devisable  while  iu  its  fiduciary  state        ib. 

The  uses  of  a  recovery  should  be  declared  rather  than 
be  suffered  to  result,  or  depend  on  averment  161 

A  tenant  may  be  made  by  fine,  vrithout  declaring  uses  162 

No  use  can  arise  without  a  seisin  •        173 

Who  may  have  the  use  •  •  •  ib. 

In  a  lease  for  a  year  a  rent  will  raise  a  use  •         180 

Uses  cannot  be  larger  than  the  seisin  •  188 

Use  to  tenant  in  recovery  deed,  implied  from  the  in- 
tention •  •  •  •  ib. 

If  tenant  is  to  have  the  freehold  by  a  declaration  of  use, 
a  use  must  be  effectually  declared  •  189 

Of  conveyances  admitting  of  uses  •  ib. 

Bar«iin  and  sale  does  not  admit  of  a  use  on  the  seisin 
of  the  bargainee  under  the  statute  •  ib. 

Uses  on  uses  •  •  •  191 

Use  will  result  on  a  recovery,  where  there  is  no  decla- 
ration, &c*  to  the  former  owners,  according  to  their 
estates  •  •  •      *         •  194 

But  tenant  in  tail  will  take  back  an  estate  in  fee  ib. 

Uses  may  be  declared  of  a  seisin  passing  by  fine  203 

The  use  resulting  under  a  fine  of  a  tenant  in  tail,  is 
changed  from  an  estate-tail  into  a  fee-simple,  if  there 
is  a  discontinuance :  if  no  discontinuance,  into  a 
determinable  fee  •  •  203-4 

No  use  will  result  if  the  fine  creates  a  particular  estate  203 

If  uses  are  declared  of  part  of  the  estate  only,  they 
will  result  for  the  residue  •  •  204 

The  descent  of  a  resulting  use,  is  guided  by  the  old 
seisin  •  •  •  •  ib. 

In  a  fine  tur  grant  et  rendevy  the  conusee  in  the  ren- 
der takes  by  the  common  law,  and  the  descent  js 
changed  •  •  •  211 

Feoffment  and  re-etifeoffment  superseded  by  limita- 
tions to  uses  •  ib. 

Uses  may  be  declared  on  the  render  in  a  fine  $ur  graiU 
et  render  .  •  211, 310 

May  be  declared  on  every  fine  which  transfers  an  es- 
tate .  .  •  .  310 

I'h^re  cannot  be  a  declaration  of  uses  without  a  seivin  311 

Uses  may  be  declared  by  tenant  for  life,  in  tail,  a  re^ 
mainder-man,  joint-tenant,  tenant  in  commoBy  co- 
parcener «  •  •  '  •         lb. 

By  sevenj  pqrtoiis  having  dutiiict  trtatet  312 
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USES.— Continued. 

By  husband  and  wife  '   •  .  813 

Not  by  a  stranger  who  levies  a  fine  jointly  with  a 

person  who  is  seised  .  •  .         ib« 

Nor  by  a  person  who  has  a  right,  and  levies  a  fine 

jointly  with  a  person  who  has  an  estate  •  ib. 

For  want  of  a  declaration,  or  if  the  use  is  limited  in 

contingency,  the  use,  results  to  the  former  owner 

pro  interesse  suo  .  •  313, 316 

A  declaration  of  uses  may  be  by  husband  and  wife        314 
Of  agreement  and  disagreement  by  them  ib. 

No  use  will  result  on  the  fine  sur  grant  et  render         310 
The  resulting  use  on  a  fine  will  oescend  as  the  estate 

was  descendible  .  •  •  318 

So  also  if  the  uiie  is  expressly  declared  •  ib. 

Of  the  difference  between  deeds  to  lead,  and  deeds  to 

declare,  the  uses  of  a  fine  •  •  ib. 


V. 


VACATION.     Fine  may  be  levied  in  vacation,  as  of  a  pre- 
ceding term  or  session  •  •  9, 275-6 
A  recovery  cannot  be  suffered  in  vacation            •  9 
A  fine  in  vacation,  of  a  preceding  term,  will  support 

a  recovery  in  that  term  .  .  64 

The  writ  may  be  sued  in  vacation  returnable  as  of  a 
preceding  term  .  •  •  275 

VACANT  OWNERSHIP.    When  the  ownership  is  vacant, 

it  cannot  be  barred  by  nouH:laim  .  238 

VARYING  SHARES  .  .  .  52 

VIE.  See  Pour  autre  vie» 

VOID  AND  VOIDABLE.  Recovery  without  a  good  tenant 

is  voidable  only  •  .  •  86 

Observations  on  a  recovery  good  between  the  parties, 

but  voidable  by  issue,  &c.  •  •  89 

Observations  to  shew  Uiat  voidable  recoveries  may 

operate  as  conveyances  •  •  93, 94 

A  recovery  remains  in  force  till  avoided  •  109 

The  recovery  being  void,  and  the  conveyance  making 

the  tenant  good,  the  tenant  retains  the  freehold  102 

Recovery  voidable  when  the  deed  is  dated  after  the 

term  •  .  •  •  103 

Uses  declared  on  a  fine  by  husband  and  wife  will  be 

void  as  far  as  they  disagree  in  declaring  the  uses  314 
Fines  in  a  court  not  having  jurisdiction  are  void  249 

M  a  fine  in  the  Common  Pleas,  ef  lands  in  Wales^  or 
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VOID  AND  VOIDABLE.— CoiUttttced. 

a  county  palatine,  or  in  Ireland,  or  the  West  In- 
dies .  .  249,266,207 
But  a  fine  in  the  Common  Pleas,  of  lands  of  ancient 

demesne,  is  only  voidable  •  •  266 

A  void  fine  is  not  any  bar  by  non-claim  •  249 

A  fine  levied  without  any  original  writ  is  voidable  only  274 
Fmes  between  persons  not  proper  parties  are  voidable  284 

VOUCHER  AND  VOUCHEE.    Of  single  voucher      118, 122 
Of  double  voucher  .  .        118,124 

Oftreble  .  .  .         .  118 

Of  several  tails  and  one  voucher  .  •  .7 

Vouchee  may  declare  uses  of  his  estate  on  a  recovery, 

as  a  conveyance  by  him  •  •  105 

Nature  and  use  of  voucher  •  •  118 

Essential  to  bar  tail  and  remainders  •  ib. 

Voucher  not  material  in  recoveries  operating  as  con- 
veyances, or  by  estoppel  •  •  19 
Effect  of  recovery  with  single  voucher             •              122 
No  estate-tail  which  is  devested,  or  discontinued,  will 

be  barred  by  a  recovery  with  single  voucher  12S 

An  aliened  tail,  will  not  be  barred  by  single  voucher  ib.  199 
Preference  due  to  recoveries  with  double  voucher  123 

Effect  of  double  voucher  in  barring  intails  ib. 

Of  voucher  as  applied  to  husband  and  wife  124 

A  remainder  in  husband  is  not  barred,  as  to  issue,  by 

a  recovery  with  single  voucher  •  ib. 

Recoveries  with  double  voucher  .  •  125 

Vouchee  comes  in  of  all  estates,  &c.  which  he  has  or 

ever  had  .  .  .  129, 135 

Recoveries  with  treble  voucher  .  127 

Case  in  which  they  are  supposed  to  be  necessary  ib. 

Observations  in  support  of  treble  voucher  ib. 

Order  of  voucher  •  .  •  ib. 

Whether  two  estates-tail,  one  derived  out  of  the  other> 

may  be  barred  bjr  joint  voucher  .  128 

Joint  voucher  of  tail  and  stranger  will  bar  intail  ib. 

A  treble  voucher  cannot  be  requisite  in  any  case,  ex- 
cept of  an  estate-tail  derived  out  of  an  estate-tail         136 
Vouchee  generally  joins   in  conveyance  to  tenant, 

though  not  always  necessary  •  168,  166 

Should  join  in  declaqution  of  uses,  when  he  retains  a 

seisin  ....  188 

Tenants  in  coparcenary,  &c.  may  be  jointly  touched      ib. 
Vouchers  of  two  persons  have  aistinct  estates«tail  in 

distinct  lands  •  •  •  179 

Of  joint  voucher  of  tenants  in  common,  &c  ib. 

Estate  may  pass  from  vouchee  •  187 

A  vouchee  may  be  conusor  in  a  fine,  though  no  party 

to  the  writ  .  .  284 
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WALES*    Fines  tnqr  be  IcTied  in  Wales  .  26S 

Whether  fines  may  be  levied  in  Wales  as  of  a  precede 
ing  session  •  •  »  276 

WARRANTY.    Voucher  is  a  consequence  of  warranty        1  IB 
No  estate  can  be  barred  by  fine  or  warranty  unless 

it  is  discontinued  or  devested  •  230 

A  fine  is  good  with  or  without  warranty  •  28^ 

Forms  of  warranty  .  .  .  ib. 

Rules  respecting  warranty  •  •  ib« 

Agreement  of  parties  should  limit  the  extent  of  war* 

ranty  •  •  •  •  ib, 

A  feme  covert  may  be  made  liable  to  action  by  war- 
ranty, in  a  fine  '  •  •  ib» 
Warranty  should  bs  conformabk  to  the  grant  ib. 
■from  two  and  their  heirs,  ouf  ht  not  to  be  al- 
lowed axcepC  in  fines  of  gavelkind  lands                    290 

WESTMINSTER-HALL.    Of  fines  of  lands  in  andent  de- 
mesne and  of  copyhold  lands  •  •     159 
Of  recovery  of  copyhold  lands               •  160 

WILL  of  a  manor  will  include  lands  subsequently  es- 
cheated 66 
Is  revoked  by  a  recovery,  although  there  is  no  tenant  98 
Or  though  the  name  of  the  tenant  be  mistaken  89 
But  a  recovery,  does  not  revoke  a  will  made  subse- 
quent to  the  recovery  deed  •  149' 
Wnether  a  will  is  revoked  by  the  relation  of  a  fine  294 

WRIT.    A  recovery  deed  will  be  sufficient,  though  dated 

after  the  writ  of  seisin  •  •  74 

On  what  writs,  fines  may  be  levied        •  •  •      2(i9 

A  writ  is  the  necessary  foundation  for  a  fine  :  the  re- 
quisites are,  a  pluntiff,  deforceant,  parcels,  return, 
teste  •  •     -  •  •  274 

Writ  does  not  determine  by  the  death  of  the  king  275 

Acknowledgment  <^  a  fine  may  be  before  the  writ  is 

sued  out  •  .  •  •  ib* 

Writ  may  be  returnable  as  of  a  preceding  term  or  a 

subsequent  term  •  •  276, 292 

A  stranger  to  the  writ  cannot  bfe  a  party  to  the  fiiw  284 
Exceptions  .  ,  .  .       ib» 

Fmes  not  waranted  by  the  writ  are  voidable  •    ib. 


INDEX. 


583 


PAQI, 


WRIT.— C(mHji«€d. 

Gives  the  court  jarbdictioD  of  the  parcek  contuned 

in  it  •  •  •  286 

Till  tlitt  return  of  the  writ,  a  fine  ii  not  complete         3(^1 


Y£  ARS.    A  fine  tur  conce$sit  may  be  levied  for  yean      281 
Tenant  for  years  cannot  devest  an  estate  by  the  mere 
operation  of  a  fine ;  and  the  plea  of  jporlei,  &c.  is     ^ 
an  answer  to  such  fine  •  •  901 

See  Termor  for  Years. 
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PAOB. 

AGREEMENT.  That  tenant  for  life,  for  whonl  a  sum  of 
money  is  provided,  under  the  trusts  of  a  term  in 
remainder,  shall  keep  down  the  interest  during  his 
life  ...  459 

That  no  sale  shall  be  made  during  his  life ;  nor  shall 
any  sale  after  his  death  without  a  vear*s  notice  460 

That  the  charge  of  any  mortgage  in  nis  life-time  shall 
be  borne  by  him  .  •  •  ib« 

ANCIENT  DEMESNE.     Recovery  deed  of  lands,  partly 

freehold,  and  partly  of  the  tenure  of  ancient  deme8ne34G 

ANNUITY.  Limitations  of  use  to  create  ah  annuity  6r 
rent<«harge ;  with  powers  of  distress  and  entry ;  and 
a  term  limited  to  a  trustee  for  security*  •         417* 

See  Confirmation.    Extinguishment.  • 

« 

B. 

BARGAIN  AND  SALE  for  makmg  a  tenant  to  the  prce^ 

cipe  •  •  .  .  408 

C. 

CESSER.     Proviso  for  cesser  of  a  term  for  years  upon 

performance  of  the  trusts  «  .  420, 459 

■  for  cesser  of  an  estate  limited  by  tenant  for 

life,  for  the  purpose  of  assisting  a  tenant  in  tail  in 
remainder  in  suffering  a  recovery,  usually  called  the 
£100,000  clause  •  .480 

CONFIRMATION.  Proviso  that  trusts  are  declared  for 
children  upon  the  terms  of  their  confirming  a  trust 
declared  for  another  person ;  and  that  on  de&ult 
the  shares  of  those  refusing  shall  go  over  •      385 

Uses  for  confirmation  of  an  annuity  •  836,  416 

and  so  as  to  continue  it  in  equity,  though  it 

should  be  extinguished  at  law  .  454 

•—  •—  of  an  estate  for  life  and  a  remainder  in  fee, 
limited  by  the  prior  part  of  the  same  deed       «        387 
of  a  term  for  years  .    .  *  93 


limitation  of  use  to  a  tenant  for  life,  joining  widi  the 
next  remainder-man  in  tail  in  a  conveyance  for  suC* 
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PAGE. 

CONFIRMATION.— Caniinued. 

fering  a  recovery,  >»  a  confirmation  o#  her  ^tate 
and  all  powers  annexed  ^reto  «  452 

The  like  where  a  tenant  for  life  joinsi  vHth  a  remote 
remainder-man  in  tail,  confirming  all  estates  prior 
to  the  intail  .  •  456 

•^-*—  of  prior  deeds,  particularly  a  marriage  settle^ 
ment;  subject  to  prior  estates,  dnd  giving  precedence 
to  a  term  for  years  *      •  •  46d 

of  all  estates  prior  to  the  remainder  in  fee,  ex- 


cept the  estate-tail ;  where  a  recovery  is  surffered  by 
a  daughter,  tenant  in  tail  pro  iemp&te,  whbsO  es- 
tate is  liable  to  be  postponed  by  the  birdi  of  a  son   461 
of  all  estates  prior  to  the  intaif,  giving  the 


tenant  in  tail  «  general  power  of  appointment,  and 
agastt  Smiting  the  Umds  ta^  him  in  taiU  and  res<x>i^ 
ing  the  subsequent  estates-  •  464 

The  nses  of  a<  reooviery  dcclaved'ia  oonfifmatifMi  of  the 
uses  limited^  upon  a  oenipeyaiice,  in  ar  prior  pnrt  of 
the  same  deed,  so  as'to  render  th^  estiite  dispo0ab)e 
by  the  owner  in  the  mean  time  «  48&,  491 

CONTINGENT  REMAINDERS* 

See  Forfeiture,    Trust. 

COVENANT.    Bv  each  of  two  persons  severally         .        387 
The  like  by  rour  •  «  478 

That  a  conveying  party  hath  not  inenmbered  368 

For  further  assurance  •  •      387, 441 

To  surrender  copyholds;   and    until  admiitance  of 

surrenderee^  to  stand  seised  in  trust  •  43 

To  levy  a  fine  sur  c<mcesserunt  for  years,  in  confirni»- 

tion  of  a  demise  •  •*  •-        478 

To  suffer  »  recovery  on  request  •  479 

By  tenant  in  tail  iu  remainder  to*  sufSer  a  raoovei^iii- 

confirmation  of  a  term  •  •  492 

D. 

DEMANDANT.  Deed  on  substituting  another  person  as 
demandant,  in  the  place  of  the  intended  demanikBt, 
who  died  before  the  recovery  was  suffered  466 

DEMISE  fbr  a  term  of  years,  to  protect  against  forfeiture, 

previously  to  suffering  a  recovery  •  468,  472 

For  a  term  of  years,  to  operate  by  estoppel  on  contm- 
gent  interests,  iu  trust  to  attend  the  inheritEince; 
and  covenant  to  levy  a  fine  and  suffer  a  recovery  in 
confirmation-  •  •  .  476 

DOWER.    The  usual  limitation  of  uses  to  prevent  dower  344 

TOL.  I.  BR 
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DOWER.— Continued. 

Declaration  that  ad  annuity  and  life-€stale  are  limited 

to  a  wife  in  lieu  of  dower  *  «  419 

See  Testatum  Clauseu 


ESTATE.    Clause  of  <<  all  the  estate*'        .        340,  ZSO,  395 

ESTOPPEL.  Demise  for  a  term  of  years,  in  trust  to  attend 
the  inheritance,  to  operate  by  estoppel  on  contin- 
gent interests ;  and  covenant  to  levy  a  tine  and  su£fer 
a  recovery  in  confirmation  •  •  476 

EXCEPTION  of  parcels  .  .  .385 

EXTINGUISH  MENT.  Proviso  that  a  recovery  sufiered  by 
a  daughter,  tenant  in  tail  pro  tempore^  shall  not  ex- 
tinguish her  portion,  as  against  issue  male  483 

■  ■■  that  a  recovery  is  not  intended  to  eztinp^h 
an  annuity,  and  that  the  annuity  shall  subsist  in 
equity,  though  it  should  be  extinguished  at  law       455 

See  Testatun^  clause. 

F. 

FINE.    Form  of  a  concord  eome  ceo,  from  one  conusor  to 

one  conusee  •  •  27S 

The  like  from  two  to  one  .  •  279 

———  from  three  and  the  wives  of  two,  to  two  and 

the  heirs  of  one  •  .  •  ib. 

Concord  de  droit  tantum,  of  a  reversion  in  fee  expectant 
on  ah  estate  for  life  »  .  281 

^  sur  concessit  for  years  •  •  ib. 

■  for  life  by  a  tenant  in  remainder  282 

■  ■      ■       ■  for  lives,  so  as  to  preserve  a  re- 

version in  tenant  >for  life  having  power  of  leasing        ib. 
Concord  smt  grant  et  render  •  .  ib. 

See  Covenant* 

FORFEITURE.  Conveyance  previously  to  suiTering  a  re- 
covery, when  it  is  doubtful  whether  a  person  is  te- 
nant for  life  or  in  tail,  and  whether  there  is  a  con- 
tingent remunder  in  his  son  ;  with  limitation  of 
an  estate  of  freehold  to  a  trustee,  so  as  to  protect 
against  forfeiture,  and  to  preserve  the  contingent 
remainder'  .  •  . 

Limitation  of  freehold  uses  to  protect  against  for- 
feiture, where  the  defect  appeared  in  toe  recovery 
deed  .  .  .  .  336 

The  like  for  a  term  of  years  .  475 
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FORFEITURE.— Coft^ifiif^. 

RecoTery  deed  framed  to  preserve  contingent  remain- 
ders, and  to  prevent  merger  .  •        370 
Demise  for  years  to  protect  against  forfeiture        468,  472 

G. 

GENERAL  WORDS.    For  farms        326, 384,  339,  3&0,  304 
For  manors,  &c«  .  •  •  404 

For  New  River  shares  •  «  375 

GRANT.  By  several  persons,  according  to  their  shares  and 

interest  .  •  358,374,392,445 

By  trustees  at  the  instance  of  cestui  que  trusts      374,  469 
Of  the  iitheritance,  subject  to  a  grant  of  the  immedi- 
ate estate  by  the  same  deed  .  •  386 

H. 

HABENDUM.    For  joint  lives  of  the  tenant  to  the  pra^ 

cipe  and  tenant  in  tail  •  327,  406,  461 

For  joint  lives  of  the  tenant  for  life,  and  tenant  to  the 
precipe  .  .  446 

Discharged  from  the  right  of  one  party,  but  without 
prejudice  to  the  rights  of  other  persons  •         360 

HEIR.  Limitation  of  use  to  the  person  who  shall  answer 
the  description  of  heir  at  law,  at  the  death  of  the 
survivor  of  two  persons,  in  fee  •  •        424 

I. 

IDENTITY.  Introduction  to  the  limitation  of  uses,  when 
there  are  different  shares,  so  as  to  preserve  the 
identity  of  tide        .  .  383,400,401,402 

INDEMNITY.  Trust  declared  of  real  estates  to  indem- 
nify trustees  for  having  joined  in  a  conveyance         382 

Proviso  for  indemnity  or  persons  paying  money  to 
a  trustee  of  real  estates  under  the  trust  of  a  term    430 

Proviso  for  indemnity  of  trustees  from  the  acts  of  each 
other,  &c.  •  .  440 

L. 
LEASE  FOR  A  YEAR.    Reference  to         323,  333,  339,  &c. 

M.  \ 

MERGER.    See  Forfeiture. 

P. 
PARCELS.    Messuages  and  cIoMi  of  land  .  S2S 
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PARCELS.— Cofi/tntied. 

Manors,  advowson^  and  maofiion  bou8«  •  412 

Shares  in  the  New  River  .  •  874 

Thr^ee-sixths  of  a  farai,  tithes^  and  closes  of  land  392 

General  comprehensive  descriptions      324, 326, 375,  3d4, 

404,  412.  473 
POWERS.     General  power  of  appointment,  in  the  usual 

form  of  limitai^ons  to  prevent  dower         344,  400,  410 
Joint  power  of  appointment  by  husband  and  wife        306 
Power  of  appointment  given  to  a  tenant  in  remainder, 
to  be  exercised  after  the  decease  of  tenants  for  life, 
or  in  thdrlife  time  with  consent  .  462 

Powers  of  distress  and  entry,  to  secure  annuities  419 

Power  of  leasincr  for  21  years,  by  tenants  for  life,  and 
by  the  ^aroians  of  infant  tenants  in  tail,  and  on 
their  derault  by  the  trustee  of  a  term  •  431 

Power  to  charge,  not  exceeding  a  given  amount    433,  434 
The  like    for  a  married  woman,  in  case  the  whole  of 
a  given  sum   shall  not  be  charg^  by  her  hus- 
band •  .  •  •  436 
Power  to  appoint  a  new  trustee            •                •         439 

R. 

RECITALS*    Agreement  of  party  to  join  in  a  conveyance 

for  extinguishing  his  interest  •  857 

Of  conusee  in  a  line  to  join  in  a  cooveyance  for  trans- 
ferring his  interest  •  •  •        358 
To  suffer  a  recovery  for  rectifying  a  supposed  mistake 
in  a  will            .                •                •                •  373 

■  for  effecting  a  partition  499 

Of  wife  to  join  in  a  recovery  for  extinguishing  her 

dower  *  •  391,501 

Of  tenant  for  life  to  join  in  a  conveyance  with  remain- 
der-man in  tail,  for  suffering  a  recovery  445,  498 
To  comprise  other  lands  in  a  recovery,  and  to  declare 

the  uses  by  another  deed  •  •  509 

Assignment  •  •  354 

Codieal  .  .  .  .  352 

Copyhold,    Admission  to  copyhold  lands  •         350 

Recovery  suffered  of  copyhold  lands  •  507 

Surrender  to  use  of  a  will  •  •  350 

See  Seisin.  , 

Deed-poll  •  .  •  .355 

Descent.    See  Seisin. 

Election  to  take  lands  to  which  a  person  is  entitled 
as  heir,  and  to  disclaim  those  to  which  be  is  entitled 
as  devisee  •  •  •  356 

Feoffment  «  .  .354 

Heir  .  .  dM 

See  Seisin. 
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RECITALS.— Coiiftfitfe<2. 

Ltfe-estaie*    That  a  devisee  took  ^nly  a  life-efttate  for 

want  of  words  ef  inheritance  •  350 

That  a  erantor  is  either  tenant/or  /t/^,  or  m  iaiif  and 
that  doabts  are  entertained  whether  there  is  a  con* 
tingent  remidnder  to  his  son  •  332 

And  that  .it  is  expedient  to  conrey,  before  suffering 
a  recovery,  so  as  to  take  back  the  immediate  free- 
hold, wim  a  freehold  remainder  to  a  trustee  333 
Marriage-stttiement  346.348 
Recovery.  Desire  to  suffer  a  recovery  322, SMf^dl,  &c. 
——— of  a  remote  estate-tail  •  •  494 
Expediency  of  recovery  •  •  ib* 
Expedient  that  a  tenant  in  a  former  recovery  deed 

should  j(Mn  in  a  new  recovery  deed  •  508 

Request  to  join  in  suffering  a  recovery  405, 408 

Doubts  of  the  validity  of  a  former  recovery,  and  agree*- 

ment  to  suffer  another  .  •  500 

That  a  recovery  was  voidable  for  want  of  the  concur- 
rence of  tenant  for  life,  expediency  of  another 
recovery  ;  consent  of  necessary  parties  to  join  512 

Various  u>rms  of  recitals  of  recovery  deeds,  and  r^ 
coveries  suffered  .  502-7,510-11^513,514 

See  Agreement. 
Seisin  in  fee  of  a  testator  •  «  370 

— —  in  tail  by  descent  •  •  497 

under  a  will  •  •  403,406 


of  three  persons  claiming  by  separate  de- 


scents under  a  will  .  •  390 

of  husband  and  wife  for  life,  in  right  of  the 
wife  .  .  •  444 

Equitable  seisin  of  copyhold  for  lives  437 

Tail.    Creation  of  estate-tail  •  321,496 

■  by  marriage  settlement    346 

See  Seisin. 

Term.    That  a  person  was  possessed  of  a  term   of 
years  .  .  350 

Trust,    Conveyance  of  lands    purchased  under  a 
trust  •  .  353 

Declaration  of  trust  of  lands  purchased  with  trust- 
money  •  •  355 

Will  .  .  347,340,350,371 

RECOVERY.  Clause  declaring  the  intention  and  mode 

of  suffering  a  recovery  .  340,  396,  406 

—  of  lands  in  two  counties  •  327 

■in  three  counties  •  376 

partly  freehold,  and  pactly  of  the  tenure  of 

ancient  demesne  •  »  •        361 
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RECOVERY.— Conrtnttec^* 

part  in  England,  and  part  in  Wales  44? 

general  form  with  Variations  «  481 


■  short  form  ( .  •  .  487 

Clause  to  declare  the  uses  to  which  a  recoTerv  shall 
enure  •  .  330, 343, 365,  &c« 

■  General  form  with  variations  •   .  485 

Short  form  •  •  488 

See  Covenants 

RECOVERY  DEED.    By  tenant  in  tail  in  posnaum  321,  403 

By  tenant  for  life  and  the  next  remainder'man  in  tail  444 

By  tenant  for  life  and  a  remote  remainder-man  in  tail 

461,  464 

By  tenant  for  life,  and  the  next  remainder-wum  intaii 
pro  tempore^  whose  estate  was  liable  to  be  post- 
poned  by  the  birth  of  a  son  •  .  461 

So  framed  that  the  legal  estate  vests  in  the  owner,  and 
is  dispoiable  during  the  interval  between  the  date  of 
the  recovery  deed,  and  the  time  of  suffering  the 
recovery  ;  the  uses  of  the  recovery  being*  declared 
in  confirmation  •  490, 401 

When  it  is  donbtful  whether  -a  person  is  tenant  in 
tial  or  tenant  for  /t/2f,  with  a  camtingent  remain'- 
der  ta  his  children,  and  it  is  intended  to  preserve 
the  contingent  interests  •  332, 336 

Introduction  to  the  limitation  of  uses  on  a  recovery 
suffered   by  same  only  of  several  tenants  in  tail 
'  with  cross  remainders  •  402 

For  other  forms,  see  the  Table  of  Contents. 

RELEASE  of  right  in  freehold  and  leasehold  messuages, 

&c.  .  .  367 

For  forms  of  releases  grounded  on  a  lease  for  a  year, 
see  the  Table  of  Contents 

RENT-CHARGE.    See  Annuity. 

REVERSION.  Clause  of  <«  all  the  reverion*'  327, 340, 359,  kc 

S. 

SURVIVORSHIP.  Trust  for  children  as  tenants  Mn 
common,  in  fee,  with  cross  limitations  between 
them  in  fee,  giving  benefit  o-f  survivorship,  with 
a  contingent  limitation  ovet  in  fee  •  384 

T. 

TAIL.    Limitation  of  uses  to  the  first  and  other  sons  suc- 
cessively, in  t«il  male  •  •  424 
Limitation  of  use  in  tail  general            •                 468, 40& 
See  Oonfirmation.    Recovery  deed. 
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TERM.    Limitation  of  use  to  a  trustee  for  a  term  of 

yenTs  .  .  .  422,457 

Habendum  for  a  term  of  years  .  -  477 

Proviso  for  cesser  of  a  term  on  performance  of  the 
.     ^  *«^«ts  .  .  .  429, 45a 

See  Demise,  Trusts. 

testatum  CLAUSE.  For  barring  intails,  *c.  322, 338,  &c. 
For  barriog  intails,  and  settling  the  lands  to  the  uses  373, 

391, 404 

•  and  extiognishing  dower         338>  411 

— •~-- and  giving  effect  to  election  368 

For  affording  protection  against  forfeiture  409,  472 

For  binding  future  interests  .    .  470 

TRUSTS.     To  preserve  contingent  interests  limited  by  a 

will  ,  ^  2Sl 

The  usual  trusts  to  preserve  contii^rent  remainders       424 
For  ihe  separate  andm/ffcmaiuse  of  a  feme  sole  foriife  383 
For  children  as  qi|pi&  under  a  will ;   remainder  to 
children ^^J^giffilnts  in  common,  in  fee;  with  cross 
Jimitatiopptfsin  fee,  giving  benefit  of  survivorship ; 
witl^^riimitation  over  in  fee  .  .  ib. 

Of^^^terok  for  securing  annuities  .  .        425 

And  to  receive  surplus  rents  till  a  tenant  for  life  in 
remainder  shall  attain  25,  and  to  apply  them  in 
discharging  interests  of  incumbrances,  and  reducing 
principal ;  and  when  he  shall  attain  25,  to  permit 
the  persons  in  remainder  to  receive  the  rents,  and 
to  pay  them  the  money  remaining  in  the  hands  of 
the  trustee  ^  ^  ^  407 

Of  copyholds  to  correspond  with  uses  of  freehold 
estates  ^  ^  ^  439 

Of  a  term  to  raise  a  gr^gs  sum  of  money  !  458 

Of  a  term,  by  estoppel,  for  a  purchaser,  and  to  attend 

the  inheritance  as  conveyed  ,  .       477 

See  confirmation.     Forfeiture.    Indemnity. 

TRUSTEE.    See  Indemnity.    Power. 

U. 

USES.    Of  a  recovery  declared  in  fee  .  '  331 

To  prevent  dower  .  .  344.400 

To  such  uses  as  husband  and  wife  ahall  jointly  ap- 

^     point,  and  for  default  of  them  in  fee  300 

To  such  persons  as  shall  answer  the  description  of 

heiratlaw  .  •   ^         .  .  424 
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Declared  on  a  conveyance,  by  reference  to  the  UBes 
declared. of  the  recovey  .  ^  375 

Declared  of  a  lecoviery  by  referenee  to  the  uses  de^- 
ciared  on  the  conveyance  •  •    49(H  491 

See  Annuity.  Confirmation.  Forfeiture.  Term.  Trnst. 


If 


THEENDw 


W.   Flint,  at,  SipuMiy^,  tarifl.! 
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